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CASES 

ADJUDGED  IN 

THE    COURT    OF    CHANCERY 

OF  THE  STATE  OF  NEWJERSEY* 
JANUARY   TERM,    1834. 


PJSTBR  D.  VBOOHf,  CSa*   CHADTCEIiLOR. 


The  Morris  Canal  and  Bankino  Company  v.  Gamaliel 
Bartlett,  Daniel  Ayres  and  Henry  McFarland. 

When  a  motion  it  to  be  made  to  dissolve  an  injunction  for  want  of  equity  in 
the  hill,  a  general  notice  is  sufficient.  But  when  the  party  seeks  to  set  aside 
an  injunction  as  having  been  informally  or  improperly  issued,  either  because 
the  facts  are  not  sworn  to,  or  not  sworn  to  before  competent  authority,  or 
hecanse  the  money  has  not  been  brought  into  court,  or  for  any  special  matter 
not  touehinf  the  equity  of  the  ease,  the  notice  should  set  out  the  grounds  of 
ihie  motion. 

The  statute  (Are.  Laws,  704,  seo.  6)  which  directs  that  an  injunction  shall  not 
issue  to  stay  proceedings  in  a  personal  action  afler  a  verdict  or  a  judgment, 
on  the  applieation  of  the  defendant  at  law,  unless  the  amount  of  the  verdict 
or  judgment  be  6rst  paid  into  eoort,  applies  as  well  to  an  interpleading  hill, 
where  aa  injonction  is  prayed,  as  to  other  cases. 

Bill  of  interpleader,  and  for  an  injunction,  filed  I3th  Octo- 
ber, 1833.  The  bill  states,  that  on  the  28th  day  of  May,  1833, 
Gamaliel  Bartlett,  of  the  city  of  New- York,  recovered  a  judgment 
in  the  supreme  couit  of  New- Jersey,  against  the  complainants 
in  this  cause,  for  sixteen  hundred  and  fourteen  dollars  and 
fifly-two  cents,  debt  and  costs,  and  caused  a  writ  of  fieri  fuciaa  Co 
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be  issued  thereon  to  the  sheriff  of  the  county  of  Sussex,  against 
the  real  and  personal  estate  of  the  complainants,  returnable  to 
November  term,  1833.  That  Ile^jry  McFarland  and  Daniel 
Ayres,  in  or  about  the  month  of  June,  1833,  sued  out  of  the  infe- 
rior court  of  common  pleas  of  the  county  of  Hergeu,  a  writ  of  at- 
tachment against  the  estate  of  the  said  Gamaliel  Bartlett,  as  a 
non-resident  debtor ;  by  virtue  whereof,  the  sheriff  of  the  county 
of  Bergen  attached  the  aforesaid  judgment,  and  the  money  due 
thereon,  in  the  hands  of  the  Complainants.  That  the  said  Ga- 
mahcl  Bartlett  is  proceeding  upon  iiis  execution  against  the  com- 
plainants for  the  amount  of  the  judgment  recovered  against  them, 
and  that  the  said  Henry  McFarland  and  Daniel  Ayres  are  pro- 
ceeding upon  their  attachment,  and  threaten  that  if  the  com- 
plainants pay  the  amount  of  the  said  judgment  to  the  said  Ga- 
maliel Bartlett,  they  will  compel  the  complainants  to  pay  the 
same  over  to  them,  or  to  the  auditors  in  attachment.  That  the 
amount  of  the  said  judgment  and  execution  is  claimed  of  the 
complainants  by  the  sheriff  of  tlie  county  of  Sussex,  and  also 
by  the  plaintiffs  in  attachixient.  That  the  complainants  know 
not  which  of  the  said  claimants  is  entitled  to  the  money  due  on 
the  said  judgment ;  that  they  arc  ready  and  willing  to  pay  the 
said  sum  of  money  to  either  of  the  said  parties  to  whom  it  may 
of  right  belong,  and  they  offer  to  bring  the  same,  with  the 
sheriff's  fees  of  execution,  into  court,  for  the  benefit  of  such  of 
the  parties  as  may  be  entitled  thereto.  The  prayer  of  the  bill  is, 
that  the  parties  may  interplead,  and  that  they  may  be  restrained 
from  proceeding  at  law  against  the  complainants,  in  respect  of 
the  premises.  The  cause  was  heard  upon  motion  to  dissolve  the 
injunction  before  answer. 

/.  W.  Miller  and  S.  Scudder,  for  defendants,  in  support  of 
the  motion. 

E,  Vajiarsdale,  contra. 

Cmob  cited  by  defendants'  oounsel.    Rev.  Lauys,  495  ;  NewL 
Prat.  218  ;  Rev.  Laws,  407 ;  2  PaigCj  394,  641 ;  Newl  Ptac. 
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212:3  Bro.  C.  C.  36 ;  1  Mad.  Ch.  Prac.  174 ;  Coopers  Rep. 
66 ;  2  Yesey,  301 ;  2  Ves.  and  J5. 407. 

Cases  cHed  by  complainants'  counsel.  2  Cond.  Ch.  Rep.  194 ; 
Eden  on  Lij.  335 ;  Equity  Draftsman^  205  ;  3  Cond.  Ch.  Rep. 
596,  603 ;  4  Ibid,  95 ;  I  Mad.  Ch.  Prac.  173 ;  2  Ves.  and  -P. 
411 ;  2  Vesey,  107;  15  Vesey,  244. 

The  Chancellor.  The  complainants  set  out,  that  in  the 
month  of  May^  1833,  the  defendant,  BartleU,  recovered  a  judg- 
ment against  them  in  the  supreme  court  of  New-Jersey,  for  six- 
teen hundred  and  fourteen  dollars  and  fifty-two  cents,  and  caused 
an  execution  to  be  issued  thereon,  and  thereby  levied  on  all  their 
personal  and  real  estate  in  the  county  of  Sussex.  That  in  June, 
J  833,  Ayres  and  McFarland,  creditors  of  Rarllett,  issued  out  of 
the  common  pleas  of  Bergen,  a  writ  of  aitachment  against  the 
goods  and  chattels,  rights  and  credits,  moneys  and  cflccts,  of 
said  Bartlett,  for  four  thousand  five  hundred  dollars;  by  which 
writ  the  sheriiT  of  Bergen  attached,  in  the  liands  of  the  com- 
plainants, the  said  judgment  and  sum  of  money  so  named  as 
aforesaid. 

The  complainants  state,  that  by  reason  of  the  opposing  claims, 
they  are  unable  to  ascertain  with  certainty  to  which  of  the  said 
parties  Ibcy  should  pay  the  money ;  that  they  are  ready  to  pay 
it  to  either;  and  pray  that  the  defendants  may  be  ordered  to  in- 
terplead, and  that  an  injunction  may  issue.  To  this  bill  was 
subjoined  the  usual  aflidavit  to  an  interpleading  bill,  but  tlie  facts 
-stated  in  the  bill  are  not  sworn  to  be  true. 

It  was  moved  that  the  injunction  be  dissolved:  1st,  Because 
the  facts  charged  were  not  properly  verified ;  2d,  Because  the 
money  had  not  been  paid  into  court  before  the  injunction  issued  ; 
3d,  Because  there  was  no  equity  in  the  bill,  or  in  the  understand- 
ing of  the  court  that  the  plaintiffs  had  not  mado  a  propor  case 
for  an  interpleader. 

1  am  unwilling  to  set  aside  the  injunction  on  the  first  ground. 
The  statute  requires  that  no  injunction  shall  be  granted  to  stay 
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any  proceedings  at  law,  unless  the  chancellor  be  satisfied  of  the 
complainant's  equity,  either  by  affidavit  certified  at  the  foot  or  on 
the  back  of  the  bill  that  the  allegations  thereof  are  tiue,  or  by 
other  means.  The  affidavit  contemplated  by  the  statute  is  want- 
ing, but  the  chancellor  who  granted  the  injunction  may  have 
been  satisfied  of  the  truth  of  the  allegations  by  other  means. 
Copies  of  the  records  set  out  in  the  bill  may  have  been  exhibited 
to  him,  or  such  other  matter  may  have  been  laid  before  him  as 
to  leave  no  doubt  on  his  mind.  And  although  it  may  be  said 
that  these  documents  or  other  matters  should  be  produced  here  in 
answer  to  the  motion  and  to  sustain  the  injunction  ;  yet  as  no 
notice  has  been  given  that  such  ground  would  be  taken,  1  cannot 
undertake  to  say  that  the  chancellor  erred  in  this  matter.  If  the 
defendants  intended  to  take  this  ground,  they  should  have  sta- 
ted it  in  the  notice.  When  a  motion  is  to  be  made  to  dissolve 
an  injunction  for  want  of  equity  in  the  bill,  a  general  notice  is 
sufficient ;  but  when  the  party  seeks  to  set  aside  an  injunction  as 
having  been  informally  or  improperly  issued,  either  because  the 
facts  are  not  sworn  to,  or  not  sworn  to  before  competent  authori- 
ty, or  because  the  money  has  not  been  brought  into  court,  or  for 
any  special  matter  not  touching  the  general  equity  of  the  case, 
the  notice  should  set  out  the  grounds  of  the  motion.  Informali- 
ties might  be  supplied  and  costs  and  delay  saved. 

The  second  objection  is  fatal.  The  money  ought  to  have 
been  in  court  before  the  injunction  was  granted.  The  older  au- 
thorities are  pretty  uniform,  that  upon  a  common  interpleading 
bill,  the  money  must  be  in  court  before  an  injunction  can  issue : 
Paris  v.  Gilham  and  aL,  Coop.  Eq.  Rep,  56 ;  Prac.  Reg.  39 ; 
Dufigey  V.  A?igove,  3  Bro,  C.  C.  36.  Later  cases  hold  a  different 
doctrine,  and  to  these  may  be  added  the  case  of  the  Earl  of 
Mount  V.  Patterson^  Barnard,  Ch.  Rep.  250 ;  in  which  lord 
Hardwicke  held  it  was  not  necessary  that  the  plaintifiT  should 
bring  the  money  into  court,  unless  the  other  side  should  lequire  it, 
but  that  it  is  necessary  he  should  make  an  oflfer  to  do  so  by  his  bill. 

But  this  is  not  the  case  of  an  ordinary  interpleading  bill.  The 
party  filing  the  bill  is  a  defendant  in  a  suit  at  law.    A  verdict 
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and  judgment  have  passed  against  him,  and  upon  this  an  exe- 
cution has  issued.  He  seeks  now  to  stay  proceedings.  The 
statute  is  peremptory,  that  an  injunction  shall  not  issue  to  stay 
proceedings  in  a  personal  action,  after  a  verdict  or  a  judgment, 
OD  the  application  of  the  defendant  at  law,  unless  a  sum  of  mo- 
ney equal  to  the  amount  of  the  judgment,  be  first  paid  into 
court  The  plaintiffs  have  not  complied  with  the  requirements 
of  the  act,  and  in  my  opinion  the  injunction  was  irregularly 
granted  and  should  not  stand. 

It  was  contended  that  the  act  has  no  reference  to  the  case  of 
an  interpleading  bill,  in  which  the  defendants  at  law  do  not 
question  the  claim  of  the  plaintiffs  at  law,  but  only  to  cases 
where  the  injunction  is  sought  to  be  dissolved  on  grounds  affect- 
ing the  merits  of  the  claim — when  the  |)arty  seeks  to  interpose 
eome  equity  to  protect  himself  against  the  ukimate  payment  of 
the  money.  I  am  not  aware  that  such  construction  has  been 
given  to  the  act  by  the  practice  of  this  courts  nor  do  I  sec  any 
sound  reason  for  the  distinction.  On  the  contrary,  there  appears 
to  be  more  propriety  that  the  plaintiff  in  an  interpleading  bill, 
who  acknowledges  himself  to  be  a  mere  stake-holder,  and  to 
have  no  interest  in  the  money,  should  bring  it  into  court,  than 
that  it  should  be  paid  in  by  a  defendant,  who,  though  a  recovery 
baa  been  bad  against  him  at  law,  comes  here  with  an  equity 
sufficiently  strong  to  induce  this  court  to  interpose  against  the 
regular  proceedings  of  another  court  for  hs  recovery. 

As  to  the  third  ground,  it  is  not  nece^jsary  that  I  should  ex- 
press any  decided  opinion.  I  will  merely  say,  that  a  pretty  ex- 
tensive investigation  has  not  satisfied  me  that  this  is  not  a  proper 
case  for  a  bill  of  interpleader. 

Let  the  injunction  be  set  aside. 
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A  mortgage  before  foreclosure,  is  considered  in  equity  as  a  chattel  interest,  and 
goes  to  the  executor. 

It  may  indeed  be  said,  technically  speaking,  that  the  fee  in  the  mortgaged 
premises  descends  to  the  heir  at  law ;  but  he  is  a  bare  trustee  for  the  personal 
representatives,  and  as  a  general  rule  he  need  not  be  a  party  to  a  bill  filed  bj 
the  executor  for  the  foreclosure  and  sale  of  mortgaged  premises. 

The  assignment  of  a  mortgage,  not  being  by  deed,  though  it  may  not  pass  the 
legal  estate*  is  nevertheless  sufficient  to  transfer  to  the  assignee  all  the  equi. 
table  and  beneficial  interest  in  the  mortgage,  including  the  right  to  come  into 
equity  for  relief. 

It  does  not  invalidate  an  assignment,  that  the  subscribing  witness  to  the  as. 
signmcnt  saw  no  money  paid  by  way  of  consideration.  If  the  assignment 
purports  to  be  for  value  received,  that  is,  prima  facie,  sofiicient. 

The  lapse  of  twelve  years  between  the  last  payment  on  a  bond  and  the  com. 

mencement  of  a  suit  for  its  recovery,  is  not  such  a  length  of  time  as  to  jus- 

tify  the  appellation  of  a  stale  demand. 
The  declarations  of  a  mortgagse,  or  his  executrix,  made  after  parting  with  all 

interest  in  the  mortgage,  cannot  afiect  the  rights  of  the  assignee. 
Whore  the  answer  is  directly  responsive  to  the  bill,  and  the  defendant  answers 

from  bis  own  knowledge,  the  answer  must  prevail  unless  overcome  by  the  tee* 
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UmoiDjr  of  twa  witnesson,  or  by  the  testimony  of  one  witness  attested  by 
strong  eorroboAting  circumstances  equal  to  that  of  another. 

Bill  for  foreclosure,  filed  April  2d,  1824.  The  bill  states^ 
that  the  mortgage  sought  to  be  foreclosed,  bears  date  on  the  2d 
day  of  December,  1807,  and  was  executed  by  John  Melnlire 
and  wife  and  Patrick  Smith,  to  Theodore  Bouze,  to  secure  the 
payment  of  two  bonds  of  even  date,  given  by  the  said  Mclntire 
and  Smith  to  the  said  Theodore  Rouze,  each  in  the  penal  sum 
of  sixteen  hundred  and  sixty-six  dollars  and  sixty-six  cents,  con* 
djn'oned  for  the  payment  of  eight  hundred  and  thirty-three  dol- 
lans  and  thirty-three  cents,  on  the  first  day  of  December,  1809. 
The  mortgage  was  acknowledged  on  the  6th  day  of  May,  and 
recorded  on  the  16th  day  of  May,  1808.  Theodore  Rouze, 
the  mortgagee,  died  in  October,  1813,  having  executed  his  will, 
/  and  appointed  his  wife,  Mary  Rouze,  executrix  thereof,  to  whom 
*  probate  was  granted ;  and  who,  on  the  20th  day  of  March,  1815, 
for  valuable  consideration,  assigned  the  said  bonds  and  mortgage 
to  the  complainant. 

The  answer  of  Patrick  Smith  admits  the  execution  of  the 
bonds  and  mortgage,  but  denies  that  they  were  assigned  to  the 
complainant,  and  insists  that  the  bonds  have  been  paid  and  satisfi- 
ed. A  decree  pro  confesso  was  taken  against  the  other  defendants. 

The  cause  was  heard  upon  the  pleadings  and  proofs. 

Watty  for  complainant. 

L,  H.  Stockton^  for  defendant,  Patrick  Smith. 

The  Chancellor.  The  complainant  is  the  assignee  of  a 
bond  and  mortgage  given  by  Patrick  Smith  and  John  Mclntire 
and  wife  to  Theodore  Rouze,  on  the  21  day  of  December,  1807, 
to  secare  the  payment  of  eight  hundred  and  thirty-three  dollars 
and  thirty-three  cents.  In  1813,  Rouze,  the  mortgagee,  died, 
leaving  a  last  will  and  testament,  which  was  duly  proved  by 
Mary  Rouze,  the  executrix  therein  named.  On  the  20th  March, 
1816,  the  «zecutriz  OBsigned  the  bond  and  mortgage  to  the 
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complainant,  who  now  seeks  to  foreclose  the  equity  of  redemp- 
tion in  the  mortgaged  premises,  and  sell  them  for  the  payment  of 
the  debt,  or  the  t>alaDce  that  remains  due. 

The  complainant  is  entitled  to  a  decree  in  the  usual  form,  ac- 
cording to  the  practice  of  the  court,  unless  some  of  the  objections 
interposed  by  the  defendant,  Patrick  Smith,  (the  only  one  who 
has  appeared  to  make  defence,)  shall  be  suflScient  to  defeat  the 
claim,  either  upon  the  merits,  or  the  nmnner  in  which  it  is  now 
presented  to  the  court. 

And  first,  it  is  objected  to  the  assignment  of  the  mortgage,  thai 
it  is  improperly  made  by  the  executrix :  that  as  executrix,  her 
power  extended  to  the  personalty  only,  and  the  estate  at  law  in 
the  mortgaged  premises  having  descended  to  the  heir,  he  should 
have  made  the  assignment. 

This  position  cannot  be  sustained.  There  is  no  principle  bet- 
ter settled  at  this  day^  than  that  a  mortgage  interest  before  fore- 
closure is  considered,  in  a  court  of  chancery,  as  a  chattel  inte- 
rest It  is  personal  assets,  and  goes  to  the  executor.  This  was 
noted  by  lord  keeper  Finch,  as  early  as  the  28th  of  Cas.  II.,  in 
Thornbrough  v.  Baker,  and  has  been  held  as  good  law  from 
that  day  to  this:  Flsk  v.  Fisk,  Prec.  in  Ch.  11 ;  Tabor  v. 
Grover,  2  Vem.  367 ;  Casborne  v.  Scarf  e  and  al.,  1  Atk.  606. 
It  may  indeed  be  said,  technically  speaking,  that  the  fee  descends 
to  the  heir  at  law,  but  he  is  a  bare  trustee  for  the  personal  repre- 
sentative. And  as  a  general  rule,  he  need  not  be  a  party  to  a 
bill  filed  by  the  executor  for  the  foreclosure  and  sale  of  mortgaged 
premises.  This  is  a  proceeding  on  the  part  of  the  personal  rep- 
resentative for  the  recovery  of  the  debt,  and  the  premises  which 
are  pledged  far  the  payment  of  the  debt  are  under  his  control,  so 
far  as  to  make  the  money :  Demarest  v.  Wf/nkoop,  3  John.  C, 
jR.  145 ;  4  Rents  Com.  178.  Even  when  the  heir  of  the  mort- 
gagee had  foreclosed  the  mortgage,  the  executor  of  the  oiortgar 
gee  being  no  party,  upon  a  bill  by  the  executor  against  the  heir 
of  the  mortgagee  and  against  the  mortgagor,  the  land  was  de- 
creed to  the  executor :  Gobe  and  ux.  v.  Earl  of  Carlisk,  cited 
in  Clerkson  v.  Bowyerj  2  Vern,  66.    There  an  soom  English 
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cases  which  appear  to  bold  the  principle  that  the  heir  is  a  neces^ 
sary  party  to  a  bill  of  foreclosure  filed  by  tlie  executor.  One  of 
them  is  the  late  case  of  Scott  v.  IficMf  3  Russ.  476 ;  but  the 
reason  assigned  for  it,  viz.  that  if  ihe  mortgagor  should  redeem, 
there  will  be  no  one  before  the  court  from  whom  a  conveyance  of 
the  legal  estate  can  be  taken,  shows  that  it  is  applicable  only  to 
cases  of  strict  foreclosure,  and  not  to  cases  of  foreclosure  and 
sale,  as  they  arise  under  our  laws  and  practice. 

2.  The  second  objection  is,  that  the  assignment  is  not  by  deed, 
and  therefore  the  legal  estate  did  not  pass  by  it. 

It  has  been  seen  that  the  strict  legal  estate  was  not  in  the  ex^ 
ecutrix  ;  and  yet  there  can  be  no  question,  that  she  might  have 
filed  her  bill  to  foreclose  and  sell  the  mortgaged  lands.  The  as^ 
signment,  although  it  might  not  pass  the  legal  estate,  not  being 
by  deed,  was  nevertheless  sufficient  to  transfer  to  the  assignee  all 
the  equitable  and  beneficial  interest,  and  this  includes  the  right 
to  come  into  this  court  for  relief.  The  cases  cited  from  5  Hal-^ 
siecTs  R,  156,  Den  v.  Difnon,  in  which  it  was  held  that  the 
assignment  of  the  mortgage  must  be  by  deed,  does  not  impugn 
this  doctrine.  That  was  an  ejectment  case,  and  the  lessor  of  the 
plaintiff,  holding  under  assignment  from  the  mortgagor,  sought 
to  recover  upon  the  strength  of  his  legal  title  ;  and  the  court,  very 
properly,  decided  that  the  legal  title  was  not  in  him. 

3.  The  third  objection  is,  that  the  weight  of  evidence  shows 
that  the  assignment  was  never  made. 

The  assignment  is  in  the  following  words  : — "  March  20, 1815, 
ibr  value  received,  I  do  hereby  assign  to  Richard  Kinna,  all  my 
right  and  title,  interest,  claims  and  demands  of  the  within  mort- 
gage ;  as  witness  my  hand  and  seal,  this  twentieth  day  of  March, 
one  thousand  eight  hundred  and  fifteen,  1815.  Mary  Rouze, 
executrix.  Witness  present,  David  Remer.'^  The  execution  of 
the  assignment  is  proved  by  the  subscribing  witness,  in  the  usual 
£xm,  and  I  see  no  good  reason  to  discredit  his  evidence.  It  does 
Dot  invalidate  the  assignment,  that  the  witness  saw  no  money 
paid  by  way  of  consideration.  It  purports  to  be  for  value  receiv- 
ed; and  that  ]■  aofficient,  prima  facie.     The  circumstances  of 
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Che  case  may  be  of  such  a  character,  as  to  show  that  there  watt 
uo  consideratioD^  or  it  may  be  proved  by  direct  evideuce.  In  ihis 
case  I  find  nothing'  to  lead  to  sach  a  conclusion. 

4.  It  is  alleged  that  circumstances  show  there  is  nothing  due 
on  the  mortgage,  and  therefore  the  complainant  ought  not  to  re- 
cover. 

One  circumstance  referred  to  is,  that  this  is  a  stale  transaction. 
The  mortgage  has  certainly  been  suffered  to  lie  longer  than  is 
usual,  but  not  so  long  as  to  justify  the  appellation  of  a  stale  de- 
mand. It  was  dated  in  1807 ;  the  last  payment  on  it  was  in 
1812.  [t  was  assigned  in  1815,  and  in  1824  the  suit  was 
brought.  That  it  should*  have  slept  so  long  after  the  answer  put 
in,  is  rather  an  unusual  occurrence.  What  reason  existed  for 
the  delay,  is  not  known  to  the  court.  The  defendant  appeared 
to  find  uo  fault  with  it ;  and  I  do  not  find  in  it,  or  in  the  forbear- 
ance exercised  towards  the  defendants  before  suit  brought,  any 
thing  to  raise  a  well  founded  belief  that  the  debt  has  been  paid. 

There  is  nothing  in  the  case  to  bring  it  within  the  equity  of 
the  statute  of  Umitation.  From  the  time  of  the  last  payment  Uy 
the  commencement  of  the  suit  is  but  twelve  years ;  and  if  the 
suit  were  in  a  court  of  law,  upon  the  bond,  the  statute  of  limi- 
tation would  not  affect  it. 

Another  circun>stance  adduced  to  show  that  nothing  is  due  on 
the  mortgage,  as  the  defendant  contends,  is,  that  the  executrix 
of  Theodore  Rouze,  the  mortgagee,  acknowledged  that  she  was 
fully  satisfied,  and  directed  the  mortgage  to  be  cancelled.  A  pa- 
per writing  of  the  following  tenor,  has  been  proved  and  read  in 
evidence  : — "  Sir,  Please  to  cancel,  and  then  deliver  to  Mr.  Pat- 
rick Smith,  a  mortgage  which  he  and  John  Mclntire  gave  to  my 
former  husband,  Theodore  Rouze,  as  I  am  fully  satisfied  for  the 
same.  (Signed)  Mary  Crawford,  late  Mary  Rouze,  acting  ex- 
ecutrix to  the  estate  of  Theodore  Rouze,  deceased.  (Dated)  Jan. 
3d,  1817,  (and  directed)  to  Caleb  Lloyd,  esquire."  It  is  proved 
by  the  deposition  of  James  B.  Stafford,  that  on  the  day  this  pa- 
per bears  date,  Mary  Crawford  and  Patrick  Smith  came  to  his 
store.    Smith  wished  him  to  draw  the  pap^,  and  Mrs.  Crawford 
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-assented,  and  when  drawn,  ebe  subscribed  her  name  to  it  on 
the  counter. 

If  this  evidence  is  competent  in  any  pint  of  view,  it  appears 
to  roe  it  should  have  no  weight.  It  was  given  nearly  two  years 
after  the  assignment  of  the  mortgage— by  which  act  the  execu- 
trix parted  with  all  her  interest  in  the  mortgage ;  and  her  decla- 
rations, after  that,  are  not  to  be  considered  as  affecting  the  rights 
of  the  assignee.  She  cannot  be  permitted  thus  to  defeat  the  title 
she  conveyed  for  a  valuable  consideration.  Besides,  it  does  not 
appear  that  she  had  the  mortgage  in  her  possession  at  the  time. 
She  did  not  deliver  it  to  Smith,  nor  did  he  procure  its  cancella- 
tion. The  whole  proceeding  was  inoperative,  and  in  my  view 
ought  not  to  be  looked  on  as  evidence 

The  last  objection  is,  that  the  answer  of  the  defendant,  deny- 
ing the  assignment,  and  denying  also  that  there  is  any  money 
due,  has  not  been  overcome — it  having  been  disproved  by  one 
witness  only. 

There  can  be  no  doubt  as  to  the  rule,  timt  when  the  answer  is 
-directly  responsive  to  the  bill,  and  the  defendant  answers  from 
his  own  knowledge,  the  answer  must  prevail  unless  overcome  by 
the  testimony  of  two  witnesses,  or  the  testimony  of  one  witness 
accompanied  by  strong  corroborating  circumstances  equal  to  that 
of  another.  But  the  rule  cannot  be  applied  to  this  case.  The 
^defendant  does  not  undertake  to  speak  from  his  own  knowledge, 
either  as  to  the  assignment,  or  the  payment  of  the  balance  of  the 
mortgage  money.  As  to  the  assignment,  he  knows  nothing ;  and 
as  to  the  payment  of  the  balance,  he  speaks  from  information. 

TThe  complainant  is  entitled  to  a  decree. 

Let  it  be  referred  to  a  master  to  ascertain  the  amount  due  xm 
the  mortgage ;  how  much  has  been  paid  by  the  defendant,  Pat^ 
rick  Smith,  and  the  liabilities  of  the  other  defendants ;  and  t4)e 
order  in  which  they  are  to  contribute. 
Decree  accordingly* 
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Andrew  Snowhill  et  al.  v.  Rebecca  Snowhill, 

• 

The  lands  of  an  infant  may  be  sold  for  hia  benefit,  and  the  property  changed 
from  real  to  personal,  under  the  authority  and  direction  of  the  legislature, 
\7ithout  regard  to  the  interests  of  real  or  personal  representatives.  The 
validity  of  the  title  under  euch  sale  does  not  depend  on  the  assent  of  the 
infant :  he  cannot  disaffirm  the  sale  on  coming  of  age. 

Courts  of  equity  may,  and  frequently  do,  change  the  character  of  property 
belonging  to  infants  or  lunatics.  They  will  permit  trustees  or  guardians  to 
do  it  where  it  is  manifestly  for  the  advantage  of  thtf  owner,  without  refer- 
ence  to  the  contingent  interests  of  real  or  personal  representatives. 

The  authority  of  the  legislature  to  convert  the  property  of  an  infant  from  real 
to  personal,  cannot  be  questioned  ;  and  where  there  is  no  breach  of  trust,  or 
violation  of  good  faith,  or  sinister  design,  on  the  part  of  the  guardian  who 
applies  for  the  law,  the  act  cannot  bo  impeached. 

Where  the  property  of  an  infant  is  changed  by  authority  of  a  competent  tri. 
bunal,  from  real  to  personal,  it  will,  upon  the  death  of  the  infant,  go  to  his 
personal  representatives. 

Where  there  has  been  a  breach  of  trust,  as  where  the  trustee  or  guardian  has 
abused  the  trust,  and  changed  the  quality  of  the  estate  to  subserve  4iis  own 
ioteAst,  there  arises  an  equity  to  undo  the  act  in  favor  of  the  person  whose 
rights  are  injured. 

But  there  is  no  equity  between  the  personal  representative  and  the  heir,  as  such. 
They  are  both  volunteers :  each  must  take  what  they  find  at  the  death  of  the 
person  entitled  for  life,  in  the  condition  in  which  they  find  it. 

The  bill  in  this  cause  was  filed  on  behalf  of  the  heirs  at  law 
of  George  E.  Snowhill,  deceased,  who  died  a  minor,  intestate, 
against  his  administratrix,  for  an  account  of  the  proceeds  of  the 
sale  of  the  real  estate  of  said  intestate,  sold  in  his  life-time  by 
his  guardian,  by  virtue  of  an  act  of  the  legislature  of  the  state 
of  New^- Jersey,  passed  upon  the  petition  of  said  guardian.  The 
material  facts  disclosed  by  the  bill,  appear  in  the  opinion  of  the 
chaoccllor.  There  was  a  general  demurrer  to  the  bill  for  want 
of  equity. 

The  cause  was  heard  upon  the  demurrer. 

Williamson,  for  defendant,  in  supprt  of  the  demurrer. 
Scott,  for  complainants,  contra. 


'"'.t' 
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Cases  cited  by  defendant's  counsel.  1  Vesey,  454,  462;  2 
Eden,  148;  2  Vesey,  71  ;  3  Bro.  C.  C.  515;  5  Vesey,  303; 
3  Dawy  207;  Ambler ,  419;  2  £rf<?r?,  153;  3  JfeAw.  CAan.  if. 
570;  1  FcTTi,  435. 


Cases  cited  by  complainants'  counsel.     1  P,  fV.  713,  215 
2  .4rA-yn5,  533 ;  1  Bro,  C,  C.  497 ;  2  Fern.  52 ;  3  P.  TF.  217 
1  Atkyns,  573;  3  P.  TF.  271  ;  2  JWarf.  180;   2  P.  W.  176 
i4m^^/e^,  370;  ZJDow.  337;  1  iSro.  C.  C  66,  664  ;  1  Fonb 
413. 


The  Chancellor.  George  Snowhill,  being  seized  in  fee  of 
certain  property  in  the  county  of  Middlesex,  died  in  1824,  intes- 
tate, leaving  a  widow,  Rebecca  Snowhill  (the  present  defendant,) 
and  James  £.  Snowhill,  an  infant  son,  and  his  sole  heir  at  law, 
surviving  him.  Letters  of  administration  were  granted  to  the 
widow ;  and  the  balance  of  personal  estare  in  her  hands,  after 
the  payment  of  debts,  was  sixteen  hundred  and  six  dollai's  and 
seven  cents.  In  1826,  the  mother  of  the  infant,  who  waa  also 
his  guardian,  applied  to  the  legislature  of  the  state  for  authority 
to  sell  an  undivided  lialf  of  certain  mills  and  premises,  being  the 
real  estate,  or  part  of  it,  that  had  descended  to  the  said  infant  as 
heir  at  law  of  his  said  father  ;  and  having  represented  to  the  le- 
gislature that  the  sale  of  the  property  and  placing  out  the  pro- 
ceeds thereof  on  interest  would  be  advantageous  for  the  infant, 
an  act  was  obtained  authorizing  the  sale  of  the  said  real  estate 
by  the  said  Rebecca,  with  directions  that  the  proceeds  of  the  sale 
should  be  placed  on  interest ;  one  third  part  thereof  for  faer  own 
use,  and  the  remaining  two  third  parts  for  the  benefit  of  the  in- 
fant heir.  The  property  was  accordingly  sold  in  April,  1827,  for 
three  thousand  five  hundred  dollars,  and  the  amount  secured  by 
mortgage.  Some  time  after,  the  heir  died,  being  still  in  his  mi- 
nority, and  not  having  made  a  last  will  or  t^tament ;  and  the 
complainants  in  this  suit,  who  are  his  heirs  at  law,  claiming  to 
be  entitled  to  the  proceeds  of  said  sale,  have  filed  their  bill  to  re- 
cover the  amount,  excepting  the  interest  on  the  one  third  part 
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The  defendant  is  the  administratrix  of  the  decedent,  and  claims 
to  hold  it  as  personal  property. 

The  defendant  has  demurred  to  the  bill;  and  the  simple 
question  is,  who  is  legally  entitled  to  the  property — the  heir  at 
law,  or  the  personal  representatives. 

The  complainants'  claim  is  a  novel  one;  and  the  court,  after 
looking  into  it  with  some  solicitude,  has  been  unable  to  perceive 
any  sound  principle  to  sustain  it. 

The  sale  was  made,  and  the  property  changed  from  real  to 
personal,  under  the  authority  and  direction  of  the  legislature.  If 
the  act  of  this  high  constitutional  power  could  be  impugned  or 
drawn  in  question  in  any  case,  it  certainly  cannot. in  this;  for 
there  is  no  pretence  that  any  fraud  or  other  unjustifiable  means 
pex»  resorted  to,  to  procure  the  passage  of  the  law.  It  professed 
-lb  ict,  and  we  may  not  doubt,  did  act,  for  the  benefit  of  the  ia- 
mik]  and  in  so  doing,  it  is  not  perceived  by  the  court  that  it 
transcended  the  limits  of  its  power.  It  is  not  alleged  that  there 
was  any  breach  of  trust,  or  violation  of  good  faith,  or  sinister 
design,  on  the  part  of  the  mother  of  the  infant ;  the  whole  trans- 
action was  fair  and  honest. 

Can  we  then  question  the  authority  of  the  legislature?  Courts 
of  equity  may,  and  not  unfrequently  do,  change  the  character  of 
property.  They  will  permit  trustees  or  guardians  to  do  it,  when 
it  is  manifestly  for  the  advantage  of  the  infant :  Amb,  419,  In- 
wood  v.  Twf/7ie.  They  will  conveit  the  property  of  a  lunatic 
from  real  into  personal  for  his  interest,  and  this  has  frequently 
been  done,  without  reference  to  the  contingent  interests  of  real 
or  personal  representatives  :  Exparte  Bromfield,  1  Ves.jr,  462 ; 
same  case,  2  Ves.  jr.  69,  in  the  matter  of  Eunice  Salisbury^ 
a  lunatic,  3  John.  Chan.  R.  347.  If  the  courts  may  do  it,  sim- 
ply  for  the  benefit  or  convenience  of  the  owner,  who  is  not  quali- 
fied to  act  for  himself,  wc  can  scarcely,  at  this  day,  call  in  ques- 
tion the  power  of  the  legislature  itself.  It  is  constantly  exercised) 
and  has  been  for  many  years.  In  some  cases  it  may  be  exerted 
without  sufficient  caution ;  but  there  is  no  ground  for  such  a  sup- 
position in  the  present  instance. 
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Al  the  time  of  the  death  of  the  infant  the  propeity  was  chaQ>- 
ged.  It  was  no  longer  real,  but  personal,  and  went  properly  into- 
the  bands  of  the  personal  representative.  It  must  remain  therey 
unless  thb  court  shall  otherwise  decree. 

To  authorise  such  interference  on  the  part  of  the  court,  there 
must  be  some  equitable  ground ;  for  this  court,  as  well  as  the 
courts  of  law,  must  exercise  its  powers  on  known  and  established 
principles. 

Where  there  has  been  a  breach  of  trust,  as  wliere  a  committee 
or  guardian  is  entrusted  with  the  care  of  an  estate,  and  has 
abused  the  trust,  and  changed  the  quality  of  the  estate  to  sub- 
serve his  own  interest,  there  arises  an  equity  to  undo  the  act,  in 
favor  of  Ihe  person  whose  rights  are  injured  :  1  Ves.jr.  462.  So 
io  cases  where  money  is  agreed  or  directed  to  be  laid  out  in  haftf 
and  either  through  fraud  of  accident  it  is  not  done,  the  court;  ad*: 
ing  within  its  own  peculiar  sphere,  will  consider  that  done  wlifich 
ought  to  be  done,  and  carry  into  effect  the  intention  of  the  par* 
ties.  There  is  a  distinct  and  well  known  head  of  equity  on 
which  it  rests  its  proceedings. 

But  there  is  no  equity  between  the  representative  and  the  heir, 
as  such.  In  Ihe  language  of  lord  Rosslyn,  in  Oxenden  v.  lord 
Camptonj  2  Yes,  jr,  70  :  "  They  are  both  volunteers.  Each 
must  take  what  they  find  at  the  death  of  a  person  entitled  for 
life,  in  the  condition  in  which  they  find  it.  The  legal  right  is 
not  questioned  :  then  upon  what  equity  must  I  make  this  trans- 
mutation for  the  benefit  of  a  person  equally  a  volunteer  ?"  And 
lord  Thurlow,  in  the  case  already  cited  from  1  Ves,  jr.,  says, 
the  change  of  the  property  being  made  for  the  benefit  of  the  in- 
fant, it  becomes  indiflerent  whether  it  be  for  the  benefit  of  the 
lieir  or  personal  representative  afterwards.  And  he  adds,  the 
cases  have  gone  upon  the  idea,  that  when  it  is  found  to  contri- 
bute to  the  interest  of  the  party  to  make  the  change,  that  has 
been  thought  so  good  a  reason  for  it,  as  to  exclude  all  considera- 
tions of  hardship  or  an  equity  between  representatives.  The 
court  ought  to  be  very  reserved  in  changing  one  species  of  pro- 
perty into  another,  and  to  do  it  only  upon  pressing  occasions ; 
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and  when  il  is  done,  the  only  ground  upon  which  I  can  give  iC 
to  the  one  party  or  the  other,  must  be  an  equity  eo  distinct  as  ta 
govern  it  upon  the  proper  rules  of  law.  And  chancellor  Kent, 
in  the  case  of  kinacy  in  3  John,  Chan.  R.  347,  says,  the  govern- 
ing principle  in  the  management  of  the  estate,  is  the  lunatic's 
interest,  and  not  the  interest  of  those  who  may  have  eventual 
rights  of  succession. 

The  case  cited  by  the  counsel  of  the  complainant,  to  prove 
that  in  a  court  of  equity  the  heir  is  ever  preferred  to  an  adminis- 
trator, id  not  stiictly  applicable.  Lord  Macclesfield  does  indeed 
make  use  of  that  very  expression ;  and  to  prove  the  broad  posi- 
tion, he  adduces  the  common  case,  that  if  a  man  dies  indebted 
by  bond^  in  which  he  has  bound  himself  and  bfs  heirs,  and  leaves 
real  and  personal  assets,  of  each  enough  to  pay  the  bond,  and 
the  assignee,  as  he  has  an  election  to  come  upon  the  real  assets, 
does  accordingly  sue  the  heir,  and  recovers  the  debt  against  the 
heir,  yet  the  heir  shall  recover  back  the  money  against  the  exec- 
utor out  of  the  personal  estate :  2P.W.  175,  Edwards  v.  the 
CowUess  of  Warwick,  This  case  proves,  that  in  the  payment 
of  debts,  personal  assets  are  first  liable ;  and  of  course  to  that 
extent,  or  in  a  matter  of  that  kind,  the  heir  is  always  preferred 
to  the  executor.  This  principle  is  well  established.  But  it  does 
not  prove  the  proposition  contended  for  by  the  complainants,  nor 
can  I  find  a  single  authority  that  does. 

The  fact  urged  at  the  bar,  that  the  infant  died  before  he  ar- 
rived of  age,  and  therefore  there  could  have  been  no  assent  on 
his  part,  does  not  vary  the  case.  The  validity  of  the  title  did 
not  depend  on  his  assent.  If  he  had  lived  he  could  not  have 
disaffirmed  the  sale  on  his  coming  of  age. 

Upon  the  whole  case  I  am  of  opinion  there  is  no  equity  in  the 
claim.  The  demurrer  is  well  taken,  and  the  bill  must  be  dis- 
missed, with  costs. 
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**  tlvery  proprietor  of  lands  on  the  banks  of  a  river,  has  naturally  an  equal  right 
y .  to  the  ose  of  the  water  which  flows  in  the  stream  adjacent  to  his  lands,  as 
^'        it  was  wont  to  run,  without  diminution  or  alteration. 

Be  has  no  right  to  use  the  water  to  the  prejudice  of  other  proprietors  above  or 
below  him.  He  may  use  it  while  it  runs  over  his  land,  but  cannot  unreason- 
ably detain  it,  or  give  it  another  direction. 

An  exclusive  enjoyment  of  water  or  of  light,  or  of  any  other  easement,  in 
any  particular  way,  for  twenty  years,  without  interruption,  becomes  an 
adverse  enjoyment  sufficient  to  raise  a  presumption  of  title  as  against  a  right 
in  any  other  person,  which  might  have  been,  but  was  not  asserted. 

A  trivial  or  unimportant  interference,  such  an  one  as  does  not  sensibly  and 
plainly  interrupt  the  complainant's  enjoyment,  will  not  call  for  or  warrant 
the  restraining  power  of  a  court  of  equity. 

As  against  a  riparian  owner  seeking  to  erect  an  improvement  on  his  own  land, 

the  complainant  ought  to  show  that  his  superior  rights  have  been  or  will  be, 

not  probably,  but  really  and  sensibly  affected. 
If  the  complainant  is  secured  in  the  enjoyment  of  the  use  of  the  stream  as  he 

has  heretofore  had  it,  without  any  sensible  and  material  alteration  so  as  to 

oeeaaion  an  actual  injury,  it  is  all  he  can  require. 

Bill  for  iojunction,  to  restrain  the  obstruction  of  a  water- 
course, to  compel  the  removal  of  obstructions  already  erected, 
and  to  account  for  damages  done  by  such  erecting  obstructions, 
.  filed  October  2d,  1833.  An  answer  was  filed  by  all  the  defend- 
anla.  The  material  facts  contained  in  the  bill  and  answer  are 
fully  stated  in  the  opinion  of  the  chancellor. 

The  cause  was  heard  upon  motion  to  dissolve  the  injunction 
upon  the  answer  of  the  defendants. 

Wail,  for  defendants,  in  support  of  the  motion. 

Randolph  and  Williamsofi,  contra. 

Cases  cited  by  defendants'  counsel.    Angel  on  Water  Cour- 
ses, 2,  5,  27,  28,  29,  31,  36,  37,  39 ;  3  Kenfs  Com.  439, 

353. 
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Cases  cited  by  complainant's  counsel.  2  Blacks.  403;  17 
Mass.  289 ;  10  Serg.  and  i?.  69 ;  3  Hals.  139 ;  5  Hals.  74 ; 
4  Ran.  58 ;  1  Sim.  and  Stuart,  20  ;  3  Kent's  Com.  353,  355, 
358;  \7  Johns.  R.  306;  15  Johns.  R.2ir;  2  John.  Chan.  R. 
164 ;  1  Mad.  155  ;  Eden  on  Inj.  157  ;  3  John.  Chan.  R.  282 ; 
I  Bro.  C.  C.  588:  1  Ves.  sen.  140;  5  JoAn.  Chan.  R.  101 ; 
10  Vesey,  192;  1  CAan.  Co^.  574;  7  Fc»ey,  308;  17  Fc^ey, 
128 ;  1  Cox,  102 ;  6  John.  Chan.  i?.  19 ;  2  Ibid,  167 ;  3  Ibid, 
287 ;  1  Wils.  174 ;  6  Cranch\  51 ;  9  Craneh,  16a 

The  Chancellor.  The  complainant's  bill  is,  in  substance,  as 
follows :— That  he  now  owns,  and  since  the  year  1804  has  owned 
and  occupied,  a  valuable  mill-seat  at  Tinton  falls,  in  Monmouth 
county,  on  which  is  erected  a  valuable  grist  and  saw  mill.  The 
mills  are  on  a  stream  of  water  called  Falls  river,  and  were  pur- 
chased, with  the  privileges  and  appertenances,  by  the  complain- 
ant, in  1804,  of  Barnes  B.  Smock,  who  bad  occupied  them  for 
many  years  before.  That  these  mills  are  further  up  the  stream 
than  any  other  mill,  and  that  he,  and  those  under  whom  he 
claims,  have  for  more  than  fifty  years  exercised  and  enjoyed  the 
exclusive  use  and  ownership  of  the  said  stream  and  its  tributaries, 
without  having  their  rights  disturbed  or  questioned,  and  were  the 
first  occupants.  That  in  the  year  1773,  Daniel  Hendrickson, 
senior,  owned  and  occupied  the  said  inills,  and  in  order  the  more 
effectually  to  secure  to  himself  the  exclusive  and  peaceable  enjoy- 
ment of  his  privileges,  obtained  of  one  Lewis  Pearce  Ashfield, 
the  then  owner  of  the  beds  of  the  said  Falls  river  and  tributary 
streams  thereof  for  some  distance  above  the  said  mills,  a  grant 
or  quit-claim  in  writing  of  all  his  right  of  and  in  the  said  soveral 
streams  of  water.  That  afterwards,  Daniel  Hendricksou  con- 
veyed the  said  milb  and  mill-seat,  waters  and  water-courses,  and 
all  bis  right  and  title  to  the  same,  to  Daniel  Hendrickson,  junior, 
abd  John  Holmes,  who  conveyed  them  to  the  said  Barnes  B. 
Sroocky  from  whom  the  complainant  purchased. 

The  complainant  then  charges,  that  the  defendants  have 
threatened  and  attempted  to  disturb  him  in  his  rigkta  and  privi- 
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{egt»,  by  damming  up  the  said  stream  above  his  mills,  and  erect- 
ing miils  thereon,  to  his  great  damage  and  irreparable  injury. 
That  they  have,  without  the  consent  of  the  complainant,  com- 
menced operations  to  erect  then:  said  mills  and  construct  a  dam  ; 
(hat  they  bave  commenced  digging,  and  draining  and  damming 
^e  water  of  the  complainant,  about  six  hundred  yards  above  his 
mill,  and  have  already  obstructed  the  stream  and  diverted  it  from 
its  natural  course,  by  sinking  in  timber  and  other  materials,  and 
thus  infringed  bis  right,  and  damaged  and  greatly  endangered 
ihe  safety  and  enjoyment  of  the  said  property. 

The  complainant  further  alleges,  that  if  the  defendants  are 
permitted  to  go  on  and  erect  a  mill  so  near  to  his,  and  on  the 
same  stream,  and  to  be  supplied  with  water  from  the  same  source ; 
that  by  damming  up  and  obstructing  the  said  water-course  and 
withholding  the  water,  and  then  letting  it  out  at  unreasonable 
times  and  in  undue  quantities,  as  they  necessarily  must,  to  keep 
their  mill  in  operation,  according  to  the  nature  and  usual  couiFe 
-of  milling  business,  his  right  and  property  will  be  greatly  im- 
paired, if  not  entirely  ruined. 

The  bill  prays,  that  the  defendants  -may  be  decreed  to  remove 
'the  obstructions  already  placed  in  the  stream,  and  make  restitu- 
•tion  for  the  injury  sustained  thereby ;  and  that  they  may  be  in- 
joined  from  erecting  their  said  contemplated  mill  on  the  said  river 
or  any  of  its  tributary  streams  above  his  mill,  and  from  using 
•the  water,  or  any  part  of  it,  for  milling  purposes. 

On  filing  this  bill  an  injunction  was  issued. 

The  defendants,  in  their  answer,  admit  that  the  complainant 
'Occupies,  and  for  a  number  of  years  past  has  occupied,  a  mill- 
seat,  with  a  grist  and  saw  mill,  at  Tinton  falls  ;  but  do  not  admit 
•his  title,  and  leave  him  to  prove  it  as  he  may  be  advised.  They 
believe  he  purchased  of  Barnes  B.  Smock,  whatever  interest  he 
|)06sesses  in  them.  They  admit  the  complainant's  mills  are  high- 
-€r  up  the  stream  than  any  other  mill ;  but  deny  that  he,  and 
ihose  under  whom  he  claims,  have  for  more  than  fifty  years,  or 
*)r  any  period  of  time,  exercised,  possessed  and  enjoyed  the  ex- 
delusive  use  and  ownership  of  the  said  Falls  river,  with  tlie  said 
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tributary  streams,  for  milling  purposes.  They  deny,  also,  that 
he  and  those  under  whom  he  claims,  have  for  thirty  or  fifty  years, 
or  for  any  other  time,  occupied  and  enjoyed  the  same  as  the  first 
occupant,  further  than  this,  that  they  have  enjoyed  the  use  of  the 
water,  as  it  dowed  in  its  natural  channel,  for  milling  pusposes, 
within  the  limits  of  their  mill-seat,  including  the  flowage  apper- 
tenant  thereto,  but  no  further;  and  they  expressly  deny  that  the 
complainant  has  any  right,  at  law  or  in  equity,  to  the  stream  or 
its  tributaries,  or  to  the  land  under  the  water  of  the  streams,  fur- 
ther up  the  stream  than  he  actually  uses  or  occupies  at  his  mill- 
seat.  And  they  allege,  on  the  contrary,  that  Joseph  Voorhees, 
one  of  the  defendants,  and  those  under  whom  he  claims,  have 
been  in  the  peaceable  posseiieion,  for  fifty-four  years  last  past,  of 
the  land  on  the  east  side  of  said  Falls  river,  including  the  said 
river  to  the  filum  aqucB^  next  immediately  above  the  flowage  of 
the  said  complainant,  as  tenant  in  fee,  claiming  adversely  to  all 
others;  and  that  the  other  two  defendants,  Joseph  H.  Van  Mater 
and  Holmes  Van  Mater,  and  those  under  whom  they  claim,  have 
been  in  the  peaceable  possession  of  the  lands  on  the  west  side  of 
the  stream,  including  the  said  stream  to  the  filum  aqiicBy  next 
immediately  above  the  flowage  of  the  complainant,  as  tenants  in 
fee,  for  at  least  forty-one  years ;  and  that  the  spot  where  they 
calculated  to  place  their  mill  is  within  these  boundaries.  That 
while  the  complainant's  mill  was  occupied  by  Daniel  Hendrick* 
son,  senior,  there  was  a  saw-mill  in  operation  upon  one  of  the 
tributary  strci'mis,  adverse  to  the  pretended  claims  of  the  com- 
plainant. 

They  state,  that  they  have  heard  that  the  complainant  set  up 
a  claim  or  title  to  the  bed  of  the  river  and  its  tributaries,  from  one 
Lewis  Pearce  Ashfield,  but  what  this  claim  or  right  is  they  leave 
to  be  proved.  They  deny,  however,  that  he  has  any  right  or 
title  to  the  beds  of  the  river  or  its  tributaries  inconsistent  with,  or 
adverse  to,  the  titles  and  interest  of  the  defendants.  The  de- 
fendants admit  that  they  raised  the  frame  of  a  saw-mill  across 
said  stream  in  September  or  Octobei  last,  and  were  preparing  to 
erect  a  dam  for  said  mill,  in  such  manner  as  not  to  divert  tha 
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water  from  its  natural  channel,  about  thirty-eight  or  thirty-nine 
chains  from  the  mill  of  the  complainant,  and  above  his  pond  and 
flowage,  as  they  had  a  legal  right  to  do,  when  they  were  re- 
strained by  the  injunction  of  this  court.  They  insist  that  they 
have  a  right  to  the  use  of  the  water  while  flowing  over  their 
knds,  and  expressly  deny  any  intention  to  divert  it  from  its 
natural  channel,  or  in  such  a  way  as  that  the  complainant's 
rights  or  use  of  the  same  would  be  in  any  way  affected,  further 
than  by  a  legal  and  reasonable  use  of  the  waters  by  these  defen- 
dants on  their  own  lands.  They  deny  that  they  have  obstructed 
the  stream,  or  injured  the  complainant's  enjoyment,  further  than 
was  unavoidable  to  the  common  use  of  the  water  in  the  stream  ; 
and  insist,  that  if  they  are  permitted  to  go  on  and  complete  their 
mill,  no  other  injury  could  arise  to  the  complainant  than  the 
reasonable  retardation  of  the  waters  of  said  stream,  at  times,  con- 
sistent with  the  common  use  of  the  water,  and  the  effect  which 
a  rival  saw-mill  might  have  on  his  profits.  They  deny  that  the 
complainant  has  sustained,  or  can  by  the  completion  of  the  mill 
or  dam  sustain,  an  irreparable  injury  ;  their  only  object  being  to 
enjoy  their  rights  as  riparian  proprietors  in  a  way  not  inconsistent 
with  the  common  rights  of  the  complainant. 

The  motion  to  dissolve  the  injunction  in  this  case,  raises  an 
important  question.  Water  rights  are  daily  becoming  more  val- 
uable in  our  state,  and  it  is  greatly  to  be  desired  that  every  point 
raised  in  reference  to  them,  shonid  be  sctled  on  jist  and  jerma- 
nent  principles.  The  natural  rights  o1  riparian  propriet(>rs  are 
not  to  be  taken  away  on  slight  <^rounds ;  and  the  acquired  rights 
of  prior  occupants,  whatever  those  rights  may  be,  are  to  be  care- 
fully protected. 

It  is  important  to  ascertain  precisely  the  situation  of  these  con- 
tending parties,  as  presented  by  the  pleading. 

The  complainant,  and  those  under  whom  he  claims,  have 
been  in  possession  of  the  mill  at  Tinton  falls  sixty  years.  They 
were  the  first  occupants,  and  may  be  considered  as  having  been 
ihe  exclusive  occupants  of  the  stream  above  their  mill.  The 
lad  set  out  in  the  answer,  that  while  the  complainant's  mill  was 
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in  possession  of  Daniel  Hendrickson.  senior,  there  iras  a  saw- 
mill in  operation  on  one  of  the  tributary  streams,  adverse  to  the 
pretended  claims  of  the  complainant,  is  too  vague  and  indefinite 
to  have  any  weight  in  the  decision  of  this  question.  This  pos* 
session  of  Daniel  Hendrickson,  senior,  was  as  early  as  1773. 
How  k)ng  it  continued  does  not  appear,  but  from  the  fact  that 
the  mills  have  been  in  the  hands  of  the  present  owner  for  thirty 
years,  and  that  afler  being  possessed  by  Daniel  Hendrickson, 
senior,  they  were  owned  and  possessed  by  Daniel  Hendrickson, 
junior,  and  John  Holmes,  and  afterwards  by  Barnes  B.  Smock, 
who  sold  them  to  the  complainant  in  1804.  We  may  safely  con- 
clude that  (he  time  spoken  of,  when  the  saw  mill  was  on  one  of 
the  tributary  streams,  was  at  least  forty  years  ago.  How  long  it 
had  been  there,  how  long  it  remained,  or  what  became  of  it,  and 
whether  it  was  so  situated  as  to  interfere  in  any  manner  with  the 
flow  of  the  water  at  complainant's  mill,  are  all  matters  on  which 
no  information  has  been  f  iven  to  the  court. 

The  complainant,  then,  has  been  in  possession  of  the  mill, 
and  in  the  exclusive  enjoyment  of  the  stream  of  water  flowing 
to  the  mill,  without  any  kind  of  hindrance  or  molestation,  for  a 
long  period  of  time.  So  far  as  his  boundaries  extend,  he  has  been 
in  possession,  and  enjoyed  the  use  of  the  stream,  as  riparian  pro- 
prietor. Beyond  and  above  that,  he  has  enjoyed  the  flow  of  the 
water,  or  so  much  as  was  necessary  and  convenient  for  the  use 
of  his  mills,  by  occupancy  and  appropriatbn. 

The  title  that  the  complainant  seeks  to  establish  under  the 
grant  or  quit-claim  from  Ashfield,  does  not  appear  to  the  court 
entitled  to  much  weight.  Unaccompanied  by  possession,  it  would 
present  rather  a  doubtful  claim  as  against  the  shore  owners,  it 
purporting  to  be  a  grant  of  the  mere  bed  of  the  river,  made  by 
one  who  is  not  alleged  to  have  been  in  possession  at  the  time, 
either  of  the  bed  of  the  river,  or  of  the  adjacent  banks.  The 
extent,  too,  of  the  granl  is  uncertain ;  for  it  is  not  stated  how 
far  it  extended,  nor  whether  it  included  the  bed  of  the  river  at 
the  spot  where  the  defendants  seek  to  place  their  mills  and  dam. 
This  latter  uncertainty  was  sought  to  be  remedied  by  an  amend- 
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nient  to  the  bill ;  but  as  the  bill,  since  its  amendment^  has  not 
been  leswore  to,  the  allegation  cannot  be  considered  within  the 
ease^  as  now  presented. 

It  does  not  appear  to  the  court,  however,  that  the  complain- 
ant's case  is  materially  varied  by  laying  out  of  view  the  alleged 
grant  from  Ashfield.  At  the  time  the  defendants  commenced 
their  operations,  he  had  been  in  possession  of  the  flow  of  the 
water  to  his  mill  sixty  years,  and  this  length  of  possession,  as 
will  be  presently  seen,  is  equivalent  ta  a  grant. 

The  defendants,  on  the  other  hand,  are  ripariitn  proprietors ; 
they  own  the  property  lying  above  and  next  adjoining  the  coun- 
plaioant's,  and  have  owned  the  one  bank  for  fifty-four  years,  and 
the  other  for  forty-one  years.  They  claim  to  use  and  enjoy  the 
stream  or  flow  of  water,  as  such  proprietors,  iu  common  with 
those  owning  above  and  below. 

This  I  take  to  be  the  situation  of  the  parties,  according  io  the 
case  made.     The  difficulty  is  to  apply  the  law. 

The  natural  rights  of  riparian  owners  are  well  defined.  Eve- 
ry proprietor  of  lands  on  the  ban^ks  of  a  river,  has  naturally  an 
equal  right  to  the  use  of  the  water  which  flows  in  the  stream  ad- 
jacent to  his  lands,  ns  it  was  wont  to  run,  (currere  solebat)  with- 
out diminution  or  alteration.  He  has  no  right  to  use  the  water  to 
the  prejudice  of  other  proprietors  above  or  below  him.  He  may 
use  it  while  it  runs  over  his  land,  but  cannot  unnecessarily  de- 
tain it,  or  give  k  another  direction.  These  are  the  principles  ap- 
plicable to  persons  who  claim  as  proprietors  simply,  standing  upon 
their  natural  rights :  2  Black.  Com.  14  ;  3  Kenfs  Com,  353. 

The  natural  rights  of  riparian  owners  may  be  changed  by 
circumstances.  A  prior  occupancy  of  the  stream,  is  consideied 
an  appropriation  of  it ;  and  if  such  an  appropriation  be  made,  as 
if,  for  instance,  a  mill  or  any  artificial  woik  be  erected  on  a 
stream  of  water  not  before  occupied,  the  person  so  making  the 
appropriation,  may  acquire  rights  by  it,  as  against  the  riparian 
proprietor. 

How  far  those  rights,  if  any  there  are,  may  extend ;  whe- 
ther simply  a  prior  erection  of  a  mill  or  occupancy  of  the  stream 


32  CASES  IN  CHANCERY,  -,    »;-: 

ISliroTe  y.  VoorheM  et  al.J 

by  one  owner,  toacconripanied  by  length  of  po&ession  and  enjoy- 
ment, will  prevent  the  owner  above  or  below  him  from  a  similar 
erection  on  his  own  ground,  within  a  reasonable  time,  though  it 
may  interfere  with  the  fiist  occupant,  are  questions  not  within  (he 
present  case,  and  do  not  call  for  the  consideration  of  the  court. 

When  there  has  been  an  enjoyment  of  a  stream  of  water  in  a 
particular  mode,  for  a  long  period  of  lime,  witho6t  interruption 
on  the  part  of  other  proprietors,  their  natural  rights  may  be  se- 
riously impaired,  and  even  entirely  lost.  The  person  in  posses- 
sion is  considered  as  having  acquired  a  title,  and  as  having  a  right 
to  remain  undisturbed  in  his  possession  as  he  has  held  and  enjoy- 
ed it.  In  England,  the  lapse  of  time  necessary  to  secure  this  right 
is  twenty  years :  Bealey  v.  Shaw,  6  East.  R.  208 ;  Balsion  v. 
Bensted,  1  Camp.  463 ;  2  Barn,  and  Aid.  662 ;  1  Sim.  and 
Stu.  190.  After  a  quiet  and  peaceable  enjoyment  for  twenty 
years,  the  court  will  presume  a  grant ;  not,  says  lord  Mansfield, 
because  in  such  cases  the  court  really  thinks  a  grant  has  been 
made,  but  they  presume  the  fact  for  the  purpose,  and  from  a  prin- 
ciple of  quieting  the  possession.  The  same  principle  has  been 
adopted  and  acted  on  in  this  state.  '^  Statutes  of  hmitation,'* 
says  chief-justice  Ewing,  in  the  case  of  Campbell  v.  Smiths^ 
3  Halst.  145,  ''  are  not  deemed  to  comprehend  in  terms  and 
within  their  purview,  the  right  now  under  consideration  ;  but 
upon  the  wise  principles  of  such  statutes,  and  in  analogy  to  them, 
to  quiet  aien's  possessions,  and  to  put  an  end  and  fix  a  limit  to 
strife,  a  rule  is  estiiblished,  that  after  the  lapse  of  the  period  men- 
tioned in  those  statutes,  a  grant  will  be  presumed.  The  period 
of  twenty  years  is  settled  in  England,  according  with  the  time 
mentioned  in  the  statute  of  21  Jac.  1.  Qur  statute  prescribing  a 
like  period,  our  rule  is  the  same."  The  same  rule  has  been  adopt- 
ed in  New-York  and  in  other  states ;  and  it  is  now  held  as  the 
general  and  established  doctrine,  *'  that  an  exclusive  enjoyment 
of  water,  or  of  light,  or  of  any  other  easement  in  any  particular 
way  for  twenty  years  without  interruption,  becomes  an  adverse 
enjoyment  sufiicient  to  raise  a  presumption  of  title  as  against  a 
right  in  any  other  person,  which  might  have  been,  but  was  uot| 
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asserted  :P  3  IC^s  Com.  356.    This  I  consider  l6  be  the  law  in 
New-Jereey. 

«Id  the  case  now  before  the  court,  the  parties  do  not  stand  upon 

their  natural  rights  as  riparian  owners ;  nor  are  they  in  the  situ* 

atJon  of  owners,  one  of  whom  has  by  accident  or  forecast  got 

the  start  of  the  other  in  the  race  of  improvements ;  but  (he  cora-> 

plainant  has  had  an  undisturbed  possession  of  the  stream  and 

flow  of  the  water  in  a  particular  way,  and  for  a  particular  pur« 

pose,  more  than  twenty,  and  perhaps  full  sixty  years.     He  has, 

then,  a  title  to  the  use  of  the  water.     So  far  as  it  flows  through 

his  own  land,  he  has  title  by  actual  grant ;  and  so  far  as  it  flows 

through  the  lands  of  the  defendants,  and  is  material  for  (he  use 

of  his  mills,  he  "has  title  by  long  and  uninterrupted  occupancy, 

which  is  equivalent  to  a  graut ;  and  he  is  entitled  to  remain  un* 

disturbed  in  bis  possession :  Saunders  v.  Neioman,  I  Barn,  and 

Aid.  258 ;  Van  Bergen  v.  Van  Bergen,  3  John.  Chan.  R.  282 ; 

3  Kent's  Com.  359. 

It  follows,  then,  as  a  necessary  consequence,  that  if  the  erec- 
tion of  the  mill  and  dam  at  the  place  contemplated  by  the  de-* 
fendants,  will  affect  the  flowage  of  the  water  so  as  to  prevent 
the  complainant  from  enjoying  it  in  the  mode  and  to  the  extent 
he  has  formerly  enjoyed  it,  and  thereby  do  him  an  injury,  it  will 
be  a  direct  infringement  of  vested  rights,  and  the  court  is  bound 
to  afibrd  protection. 

It  is  not  to  be  understood  that  a  trivial  or  unimportant  inter- 
ference— such  an  one  as  does  not  sensibly  and  plainly  interrupt 
the  complainant's  enjoyment,  will  call  for  or  warrant  the  restrain- 
ing power  of  the  court.  So  strict  a  construction  of  the  rule  might 
greatly  embarrass  and  impede  the  progress  of  improvement  on 
many  of  our  streams,  and  would  be  contrary  to  (he  practice  of 
the  court  It  is  common  to  restrain  a  defendant  from  building  so 
near  the  plaintiff's  house  as  to  darken  his  windows,  if  they  be 
ancient  lights,  but  it  is  not  universal.  In  I  Dick.  164,  Fish* 
monger^  Co.  v.  the  East  India  Co.,  the  court  said,  it  was  not 
every  diminution  in  the  value  of  the  premises,  nor  every  species 
of  mischief,  upon  which  an  action  on  the  case  might  be  main- 
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tftined,  that  would  be  sufficient  ground  to  interpose  by  iojuDCtioiTi< 
The  foundation  of  the  jurisdiction,  is  that  sort  of  material  injury^ 
to  the  comfort  of  the  existence  of  those  who  dwell  in  the  neigh- 
boring house,' which  requires  upon  equitable  principles  the  appli^ 
cation  of  a  power  to  prevent,  as  well  as  remedy,  the  evil.  The- 
doctrine  contended  for  by  the  complainant^  that  having  establish- 
ed a  right  by  prior  occupancy,  he  is  to  be  protected  against 
all  possible  interference,  is  as  unsound  as  the  one  sought  to  be 
established  by  the  defendants,  that  they  are  entitled  to  all  the 
natural  rights  of  riparian  owners.  The  truth  is  between  them* 
The  one  has  acquired  a  right  to  the  ordinary  and  constant  flow 
of  the  water,  or  so  much  as  is  required  for  the  usual  puposes  of 
his  mill.  The  others  have  lost  the  natural  right  of  using  the  wa- 
ter in  common — tlieir  enjoyment  must  be  subject  to  that  of  the 
complainant. 

It  was  well  remarked  at  the  bar,  that  if  the  defendants'  right&i 
were  restricted,  those  of  the  complainant  were  not  without  limit* 
This  is  undoubtedly  true.  He  cannot,  under  pretence  of  prior 
occupancy,  though  accompanied  by  the  presumption  of  a  grant, 
cover  the  whole  extent  of  the  stream  and  its  tributaries,  and  in- 
sist that  because  no  dam  or  obstruction  has  existed  heretofore^ 
therefore  there  shall  be  none  in  time  to  come.  As  against  a  ripa- 
rian owner;  seeking  to  erect  an  improvement  on  his  own  land, 
be  ought  to  show  that  his  superior  rights  have  been  or  will  be, 
not  probably,  but  really  and  sensibly  afiected ;  in  other  words, 
he  ought  to  show  that  such  erection  would  so  obstruct  the  natu- 
ral flow  and  impetus  of  the  water  as  to  do  him  an  injury. 

How  stands  the  matter  upon  the  facts  disclosed  ?  The  com- 
plainant says  the  defendants  have  commenced  digging  and  dam- 
ming the  water,  about  six  hundred  yards  above  his  mill,  and 
have  already  obstructed  the  stream  and  diverted  it  from  its  natu- 
ral course  by  sinking  in  timber  and  other  materials,  and  thus 
infringed  his  right  and  damaged  and  greatly  endangered  the 
safety  and  enjoyment  of  the  said  property.  It  would  have  been 
satisfactory  to  the  court,  in  a  case  of  this  kind,  if  the  complain- 
ant had  ipfen  information  of  the  nature  of  the  stream,  its  cur- 
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vent  and  fall.  It  does  not  follow  in  all  cases,  that  a  dam  erected  six 
hundred  yards  above  another  one  on  the  same  stream,  although 
the  natural  current  of  the  water  is  obstructed  at  that  particular 
place,  will  materially  affect  the  enjoyment  of  the  stream  at  the 
mill  below ;  and  it  is  very  important  that,  in  a  matter  of  this 
description,  the  court  should  act  with  circumspection,  and  upon 
certain  information. 

The  defendants  deny  any  damage  further  than  was  iinavoida- 
1>le  to  the  common  use  of  the  water.     If,  then,  any  damage  or 
interruption,  however  small  it  might  be,  would  call  for  the  re- 
straining power  of  this  court,  the  complainant's  case  is  made  out. 
But  it  has  already  been  stated,  that  the  plaintiff  should  show  a 
sensible  injury — one  that  is  obvious  and  plain — to  warrant  a  pro- 
ceeding that  shall  take  away  all  right  from  the  defendants.     I 
cannot  feel  satisfied  that  this  has  been  done  in  this  case ;  and  so 
fair  as  the  continuance  of  the  injunction  rests  on  the  ground  of 
damages  already  done,  I  should  be  inclined  to  say  the  ground 
as  exhibited  is  insufficient. 

But  the  complainant  alleges  that  t/ie  defendants  are  going  on 
further  to  obstruct  the  water ;  th«t  by  damming  up  and  obstruct- 
ing the  stream,  and  withholding  it  and  then  letting  it  out  at  un- 
reasonable times  and  in  undue  quantities,  his  property  will  be 
gready  impaired,  if  not  ruined  entirely.    The  apprehension  of  an 
unreasonable  and  improper  use  of  the  stream,  furnishes  in  itseK 
no  ground  for  an  injunction.     It  must  be  supported  by  facts  to 
show  that  there  is  sufficient  cause  for  a  reasonable  belief  that 
such  will  be  the  case.     And  although  the  charge  of  the  com- 
j)lainaut  is,  that  the  defendants  must  necessarily  do  it  to  keep 
4heir  mill  in  operation,  according  to  the  nature  and  usual  course 
of  milling  business,  I  feel  unwilling  to  rest  upon  so  general  an 
allegation. 

Still,  the  complainant  is  entitled  to  full  protection  against  inju- 
rious and  improper  interference.  The  claim  of  the  defendants 
10  all  the  rights  of  riparian  owners,  cannot  be  sanctioned,  except 
«  far  as  their  exercise  may  comport  with  the  free  use  of  the 
^maro  as  formerly  enjoyed  by  the  comjplainant    That  such  ex- 
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ercise  has  heretofore,  or  will  hereafter,  do  a  material  injury  to 
the  complainant,  I  am  not  so  well  assured  of,  as  to  feel  justified 
in  saying  that  the  defendants  shall  wholly  desist  and  be  entirely 
deprived  of  the  right  of  using  the  water  on  their  own  land  for 
milling  purposes. 

I  cannot,  therefore,  sustain  the  injunction  as  it  now  stands. 
It  is  too  broad.  Nor  do  I  feel  at  liberty  to  dissolve  it.  This 
would  leave  the  complainant  too  much  in  the  hands  of  the  de- 
fendants. I  see  no  difficulty,  however,  in  so  modifying  the  in- 
junction, as  to  protect  and  secure  the  rights  of  both  parties.  If 
the  complainant  is  secured  in  the  enjoyment  of  the  use  of  the 
stream  as  he  has  heretofore  had  it,  withoiit  any  sensible  and 
material  alteration,  so  as  to  occasion  an  actual  injury,  it  is  all  he 
can  require  or  is  entitled  to.  To  that  extent  the  court  deems  it 
right  to.  go,  and  no  further.  If  (he  defendants,  after  a  full  know- 
ledge of  their  siuiation  and  rights,  shall  clearly  entrench  upon 
the  privileges  of  the  complainant,  the  power  of  the  court  is  suflS- 
cient  to  give  him  ample  protection  and  relief. 

If  the  complainant  shocJd  be  fearful  that  the  injunction  so 
modified  will  be  too  indefinite  and  uncertain,  and  that  nothing 
short  of  an  absolute  restraint  upgn  the  defendants  will  secure 
him  ;  and  believes  that  he  can  present  the  case  with  more  par- 
ticularity and  precision,  so  as  entirely  to  satisfy  the  mind  of  the 
court,  he  will  be  at  liberty  so  to  present  it  at  aqy  time. 

Let  the  injunction  be  modified  so  als  to  coiiforti^  with  the  prin- 
ciples adopted  by  the  court,  and  that  without  costs. 


Robert  Lee  v.  William  Woodworth  et  al. 

A  mortgagBditd  cgntiiiii  the  following  dMcription .'— •^All  that  eertaia  inet 
or  \o%  of  Uad^  «tiHit«  in,  4m.  on  the  soaUi-eait  side  of  the  firm  or  planta. 
tioil  |at9  the  pfopertj  of  J.  C.  deceased ;  bounded  on  the  S.  W.  by  the  public 
road  leading  from  New.Bnmtwick  to  Sonth  river  bridge,  and  N.  W.  bj  land* 
Jftla  Ipo^MiiaTkilUBnii  doattMd,  N.  £.  by  other  Itndt  of  the  paitiea  of  the 
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fint  part,  tad  on  the  S.  E.  also  by  other  lands  of  the  aaid  parties  of  the  first 
part,  containing  fifty  acres ;  or  the  next  and  nearest  adjoining  thereto  fifty 
acres  of  land,  of  and  belonging  to  the  said  farm  or  plantation  now  in  the 
joint  or  separate  possession  of  the  aforesaid  James,  Alfred  and  Edward 
Crommelin  that  is  unincnmbered,  provided  the  first  fifty  acres  herein  de. 
scribed  ia  in  any  way  incnmbered  so  as  to  defeat  the  title  hereby  made  or 
intended  to  be  made  to  the  said  Robert  Lee.**  The  mortgage  is  not  void  for 
oncertainty  as  to  either  of  the  tracts  therein  referred  to. 

The  whole  farm  is  subject  to  the  mortgage,  and  may  be  takan  to  satisfy  it  if 
necessary.  A  strip  of  fifty  acres  on  one  side  is  to  be  resorted  to  first ;  if  that 
aboold  be  so  incumbered  as  to  defeat  the  title,  or  prove  insofiicient  to  raise 
the  money,  then  the  next  adjoining  fifty  acres  is  to  be  resorted  to,  and  so  on 
by  separate  and  adjacent  parcels  of  fifty  acres,  until  one  is  found  not  so  in- 
cumbered  as  to  defeat  the  title  and  claim  of  the  mortgagee. 

A  line  drawn  parallel  to  the  south-east  boundary  line  of  the  farm,  so  as  to^in- 
elude  fifty  acres,  will  define  with  accuracy  the  first  lot  of  fifty  acres  intended 
to  be  mortgaged. 

And  the  mortgage  does  not  fail  against  the  nearest  adjoining  fifty  acres  de- 
scribed ae  unineumbered,  although  the  whole  property  should  be  incumbered. 

A  mortgage  duly  registered  is  notice  to  all  the  world,  and  if  there  be  ambigui. 
ty  on  the  face  of  it,  it  is  sufficient  to  put  subsequent  purchasers  upon  en. 
quiry. 

Bill  for  foreclosure,  filed  16th  November,  1829.  Woodworth 
and  others,  who  subsequeDtly  purchased  the  premises,  answered, 
admitting  the  complainant's  moitgage,  but  insisting  that  they  were 
bona  fide  purchasers  for  value,  without  notice  ;  and  that  the  mort- 
gage, except  as  to  the  first  fifty  acres  described  therein,  is  void  for 
uocertainty.     The  cause  was  heard  upon  the  pleadings. 

F,  B,  Chettcood  and  Williamson^  for  complainant 

G,  Wood,  for  defendants. 

Cases  cited  by  complainant's  counsel.  Cowper^  600,  362; 
Douglass,  382;  7  Mass.  384;  1  Mass.  227;  3  D.  and  E. 
442. 

Cases  cited  by  defendants'  counsel  2  Sch.  and  Lef.  648  ; 
I  Reports,  87,  88;  2  John.  Chan.  R.  190;  %Jbid,  A17. 
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The  Chancellor.    On  the  30ih  of  August,  1826,  Alfred 
Crommelin  and  Edward  Crommelin,  together  with  James  Crom- 
melin,  now  deceased,  owning  and  possessing,  as  tenants  in  com-* 
mon,  a  certain  farm  or  plantation,  situate  in  North-Brunswick, 
in  the  county  of  Middlesex,  late  the  property  of  James  Cromme- 
lin, the  elder,  deceased,  gave  a  mortgage  to  Robert  Lee,  to  secure 
the  payment^of  three  hundred  and  seventy-one  dollars  and  ele- 
ven cents,     n^he  mortgage  conveyed  and  confirmed  to  the  said 
Robert  Lee,  '^  all  that  certain  tract  or  lot  of  land,  situate  in  the 
township  of  North-Brunswick,  county  of  Middlesex*,  New- Jersey, 
on  the  south-east  side  of  the  farm  or  plantation  late  the  property 
of 'James  Crommelin,  deceased ;  bounded  on  the  south-west  by 
the  public  road  leading  from  New-Brunswick  to  South  river 
bridge,  and  north-west  by  lands  late  Benjamin  Tuthill's,  deceas- 
ed, north-east  by  other  lands  of  the  parties  of  the  first  part,  and 
on  the  south-east  also  by  other  lands  of  said  parties  of  the  first 
part,  containing  fifty  acres ;  or  the  next  and  nearest  adjoining 
thereto  fifty  acres  of  land,  of  and  belonging  to  the  said  farm  or 
plantation  now  in  the  joint  or  separate  possesion  of  the  aforesaid 
James,  Alfred  and  Edward  Crommelin  that  is  unincumbered, 
provided  the  fifty  acres  first  herein  described  is  in  any  way  incum* 
bered  so  as  to  defeat  the  title  hereby  made  or  intended  to  be  made 
to  the  said  Robert  Lee.'' 

James  Crommelin  was  the  owner  of  nine  undivided  fourteenth 
parts  of  the  farm,  Alfred  owned  three  parts,  and  Edward  the 
residue.  Before  the  execution  of  this  mortgage,  James  had  in- 
cumbered his  share  to  a  considerable  amount.  He  died  in  1827, 
and  his  interest  was  afterwards  sold  in  1830,  to  satisfy  the  in- 
cumbrances. The  amoimt  produced  by  the  sale  was  insuflScient 
to  pay  all,  and  no  part  of  it  was  applied  to  the  satisfaction  of  the 
complainant's  claim. 

After  the  making  of  the  mortgage,  Edward  mortgaged  his 
share  of  the  same  to  Miles  C.  Smith,  and  also  to  the  executors  of 
William  Paterson,  deceased;  and  afterwards,  in  1827,  he  and 
Alfred  sold  all  their  interest  in  the  property  to  Thomas  E.  Davis. 
This  interesi  has  become  vested,  by  divers  mean  conveyances,  in 
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Williann  Woodwonh,  Thomas  Loud,  John  Lood,  Philologus 
Loud,  and  Joseph  E.  Loud,  who  are  now  in  possession,  and  par- 
ties to  the  suit. 

Nine  fourteenth  parts  of  the  fifty  acres  specificd^y  pledged  or 
granted  in  the  mortgage  as  a  security  for  the  payment  of  the  debt, 
having  been  sold  to  satisfy  prior  liens,  the  complainant  seeks  to 
foreclose  the  equity  in  the  remaining  five  fourteenth  parts  and 
sell  it,  and  if  that  should  prove  insufficient,  then  to  sell  the 
mortgagors'  interest  in  the  next  or  nearest  adjoirring  fifty  acres, 
aod  so  to  continue  until  the  money  shall  be  made. 

Those  of  the  defendants  who  are  owners  of  the  property  by 
purchase,  to  wit,  Woodworth  and  the  Louds,  have  answered  the 
bill.  They  admit  all  the  material  facts  in  their  answer,  but  set 
Bp  two  grounds  of  defence.  One  is,  that  they  are  purchasers  for 
a  valuable  consideration,  without  notice ;  and  the  ^her,  that  ex- 
cept as  to  the  fifty  acres  specifically  designated,  (he  deed  is  void 
for  uncertainty. 

So  far  as  the  complainant  seeks  to  foreclose  arKl  sell  the  right 
of  redeo>ption  of  Edward  and  Alfred  Crommelin  in  the  fifty 
acres,  he  is  entitled  to  a  decree  in  the  usual  form.  Whether  he 
has  any  further  rights,  deper>ds  on  the  construction  now  to  be 
given  to  the  instrument. 

The  deed,  so  far  as  relates  to  the  description  of  the  property 
iotended  to  pass  by  it,  is  unskilfully  and  inartificially  drawn.  It 
wants  that  certainly  and  precision  which  constituted  the  beauty 
of  the  old  common  law  conveyances,  and  gave  safety  to  both 
purchaser  and  vendor,  and  which  in  modern  times  has  been  too 
much  neglected,  especially  in  our  own  country.  The  genius  of 
our  institutions,  and  the  policy  of  the  laws,  tend  to  remove  as 
fai  as  may  be,  all  impediments  to  the  alienation  of  real  property, 
aod  place  it  upon  the  same  footing  with  personalty,  as  nearly  as 
the  essential  difference  in  the  two  species  of  property  will  war- 
rant. Hence  real  estate  is  mortgaged  and  sold,  and  passed  from 
hand  to  hand,  with  scarcely  any  of  the  solemnities  that  formerly 
attended  transactions  of  so  grave  a  character ;  and  the  evidences 
of  title  are  frequently  prepared  by  the  parties,  or  by  those  who 
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know  less  of  their  aature  than  they  do  themselves^  Neverlhe-' 
less,  they  are  not  to  be  rejected  for  want  of  form,  if  by  law  they 
may- be  sustained. 

The  first  and  most  important  rule  in  the  construction  of  deeds^ 
is,  "  that  the  construction  be  favorable,  and  as  near  to  the  minds 
and  apparent  intents  of  the  parties  as  possible  it  may  be,  and  law 
will  permit."  The  reason  for  this  rule  is  given  briefly,  bat  forci- 
bly, by  lord  Coke;  ^^ propter  nmplicUdtem  laieorumf^  and 
there  was  never  a  time  when  the  rule  was  more  needed  than  the 
present,  or  when  the  reason  of  it  was  more  apparent.  Taking 
this  rule  as  a  guide^  I  cannot  doubt  as  to  the  course  of  duty  in 
this  case. 

It  must  be  plain  to  every  one,  that  the  mortgagee  was  not  sat- 
isfied with  the  security  of  fifty  acres,  and  that  he  did  not  intend 
to  be  limited  to  that  quantity,  if  it  should  turn  out  to  be  iusufiS- 
cient ;  and  I  think  it  equally  plain  that  theThiortgagors  intended 
fully  to  secure  him,  and  that,  in  case  the  fifty  acres  failed  to  do 
it,  he  should  be  at  liberty  to  resort  to  other  property  to  make  the 
money.  If  the  filly  acres,  and  no  more,  were  to  be  subject  to 
the  lien,  no  possible  reason  can  be  assigned  why  any  thing  was 
said  about  other  fifty  acres  next  adjoining  it.  It  was  useless,  and 
worse  than  useless ;  the  only  effect  of  it  being  to  beget  doubt  and 
confusion,  where  every  thing  should  be  clear  and  certain. 

The  contingency  upon  which  other  than  the  fifty  acres  were 
to  be  taken  and  applied  to  the  payment  of  the  debt,  is  clearly 
specified :— ^'  Provided  the  fifty  acres  first  herein  described  is  in 
any  way  incumbered  so  as  to  defeat  the  title  hereby  made  or  in- 
tended to  be  made  to  the  said  Robert  Lee."  It  is  not  disputed  by 
any  that  the  contingency  has  happened — that  the  fifty  acres  first 
described,  or  that  part  of  it  which  remains  unsold,  is  insufilicient  to 
satisfy  the  mortgage.   Then  we  are  in  possession  of  these  facts  : — 

1.  That  more  than  fifty  acres  were  intended  to  be  covered  and 
secured  by  the  mortgage,  and  applied  to  the  payment  of  the 
mortgage  debt,  in  case  a  certain  event  should  take  place ;  and, 

2.  That  the  event,  or  the  contingency  to  be  provkled  for,  haa 
actually  happened. 
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The  question,  then,  is  fairly  presented :  Is  the  deed  (or  mort^ 
gage)  so  uncertain  and  obscure  as  to  prevent  the  court  from  ar« 
riving  at  the  clear  intention  of  the  parties  and  carrying  that  in* 
tentioD  into  effect  ?  Let  it  be  carefully  examined.  The  first  fifty 
acres  mentioned  in  the  mortgage^  are  described  as  lying  on  the 
fouth-east  side  of  the  form,  bounded  on  one  side  by  a  public 
road,  on  another  side  by  lands  of  Benjamin  Tuthill,  deceased^ 
and  on  the  remaining  two  sides  by  other  lands  of  the  mortgagor84 
This  is  a  suflkieot  description.  It  is  a  strip  of  fifty  acres,  on  the 
south-east  side  of  the  farm ;  and  the  farm  is  described  with  con- 
venient certainty  as  the  farm  late  of  James  Crommelin,  deceased) 
Bod  also  by  its  general  boundaries.  A  line  drawn  parallel  to  the 
south-east  boundary  line  of  the  farm,  so  as  to  include  fidy  acres 
of  land  within  the  deed,  would  describe  with  accuracy  the  land 
iotended  to  be  mortgaged.  If  this  should  prove  incumbered  so  as 
to  defeat  the  mortgage^  then ''  the  next  and  nearest  adjoining  there- 
to fifty  acres  of  land  of  and  belonging  to  the  said  farm  or  plantation 
DOW  in  the  joint  or  separate  possession  of  the  aforesaid  Jamesi 
Alfred  and  Edward  Crommelin,"  that  is  unincumbered,  is  to  be 
taken.  There  can  be  no  difficulty  in  ascertaining  the  next  and 
Dearest  adjoining  thereto  fifty  acres  of  land ;  a  single  parallel 
line  will  give  it  with  mathematical  exactness.  But  according  to 
the  letter  of  the  mortgage,  it  must  be  fifty  acres  unincumbered. 
Kow  if  it  turns  out  that  the  whole  property  was  at  that  time,  or 
IB  now  incumbered,  does  the  mortgage  fail  ? — is  the  remedy  gone 
entirely?  I  think  not.  The  whole  of  the  property  was  incum- 
bered at  the  very  time  of  making  the  mortgage.  This  was  sure- 
ly known  to  the  mortgagors ;  and  from  the  very  provision  now 
under  consideration,  it  is  plainly  to  be  inferred  that  the  com- 
plainant also  knew  it,  or  he  would  not  have  desired  more  than 
fifty  acres  of  land  as  a  security  for  the  small  sum  of  three  hun- 
dred and  seventy-one  dollars  and  eleven  cents.  It  cannot  then 
be  supposed,  they  intended  fifty  unincumbered  acres,  when  in 
truth  there  were  none  such  to  be  found. 

If  then  the  next  fifty  acres,  although  incumbered,  may  be- 
taken,  and  they  also  should  prove  insufiScient,  are  the  rights  of 
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the  complainant  at  an  end,  or  may  he  resort  to  fifty  acres  more? 
I  think  he  may  resort  to  the  next  fifty  acres,  and  continue  to  dc 
BO  until  the  mortgage  money  is  raised. 

I  consider  the  true  meaning  of  the  parties  to  have  been  this  ;" 
that  the  whole  of  the  property  should  be  subject  to  the  mortgage, 
and  might  be  taken  to  satisfy  it,  if  necessary  :  that  if  it  became 
expedient  to  resort  to  the  land  to  raise  the  money,  a  strip  of  fifty 
acres  on  one  side  was  to  be  resorted  to  in  the  first  instance;  if 
that  should  be  so  incumbered  as  to  defeat  the  title,  or  prove  in- 
Mfi&cient  to  raise  the  money,  then  the  next  adjoining  fifty  acres 
were  to  be  resorted  to,  and  so  on  by  separate  and  adjacent  par- 
eels  of  fifty  acres  nntil  one  was  found  not  so  incumbered  as  to 
defeat  the  title  and  claim  of  the  mortgagee. 

It  appears  to  me  this  is  fairly  and  plainly  to  be  gathered  from 
the  mortgage  itself,  and  that  too  without  taking  as  great  a  latitude 
of  construction  as  is  admitted  to  be  proper  in  the  constructioD  of 
deeds.  If  this  be  not  the  true  construction,  the  whole  clause 
roust  be  taken  as  senseless,  and  rejected  entirely. 

"The  rules  laid  down  for  the  construction  of  deeds,"  says  lord 
Mansfield,  "are  founded  in  law,  reason  and  common  sense:  that 
they  shaH  operate  according  to  the  intention  of  the  parties,  if  by 
law  they  may  r  and  if  they  cannot  operate  in  one  form,  they 
shall  operate  in  that  which  by  law  vAW  effectuate  the  intention  :^ 
Good  title  v.  Bailey,  Cowp.  600.  In  that  case  an  instrumient 
was  held  to  be  a  grant,  although  no  words  of  conveyance  were 
used,  except  the  special  form  of  words  applicable  to  a  lelease 
only ;  upon  the  ground  that  tl>e  intention  of  the  parties  was  to 
pass  all  the  right  in  the  premises.  And  justice  Aston,  in  the  same 
case,  says.  It  is  clear  from  the  general  complexion  and  circum- 
stances of  this  case,  that  there  has  been  some  dispute  between 
the  parties,  and  that  this  release  was  an  agreement  between  them 
for  the  purpose  of  adjusting  all  matters  in  difference ;  and  prin- 
cipally, on  the  ground  of  intention  thus  collected,  he  concurred 
with  lord  Mansfield.  The  same  point  is  decided  in  7  Mass.  R, 
384j  Pray  v.  Pierce.  In  Baofie  and  al  v.  Proctor,  Doug. 
3S2,  it  was  held  by  the  same  judge,  and  also  by  BuUer,  judge, 
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^liat  a  bond,  with  the  condition  4hat  the  obligor  should  render  to 
Ahe  plaintiffs  a  true,  just  and  perfect  account  in  writing  of  all  and 
€very  sum  and  sucns  of  money,  that  he  should  receive  for  the  re- 
Jief  and  maintenance  of  the  poor  of  the  parish  ;  meant  not  only 
that  an  account  should  be  rendered,  but  the-money  paid  ;  and  s, 
«uit  upon  the  bond,  alleging  the  non-payment  as  a  breach  of  the 
condition,  was  sustained,  on  the  ground  that  it  was  clearly  the  in- 
dention of  the  parties,  and  the  fair  construction  of  the  instrumept. 

A  deed  containing  no  words  of  grant  in  the  premises,  wa^  held 
(0  pass  the  fee,  on  (he  ground  that  taking  the  whole  de^  to- 
gether, it  could  not  be  doubted  that  the  intention  was  to  pass  the 
fee.  In  that  case,  chief-jostice  Parsons  said,  the  rule  that  when 
the  intention  of  the  parties  can  be  discovered  by  the  deed,  the 
tourt  will  carry  tliat  intention  into  effect,  if  it  can  be  done  con- 
■Btendy  with  the  rules  of  law,  is  founded  in  good  sense,  and 
^oaghi  always  to  govern  us. 

I^  then,  ihe  intention  of  these  parties  was  as  I  have  stated. it 
4o  be,  it  is  the  duty  of  the  court,  according  to  the  authorities 
cited  and  many  others  thai  might  be  added,  to  carry  the  intention 
into  effect,  unless  there  be  some  rule  of  law  to  prevent  it.  I 
know  of  none  that  can  apply  to  this  case.  The  defendants  stand 
in  (he  place  of  the  original  mortgagors,  claiming  through  them, 
and  are  bound  by  their  acts. 

The  objection  set  up  in  the  answer,  that  they  are  bona  fide 
purchasers  for  a  valuable  consideration  and  without  notice,  and 
that  therefore  the  properly  ought  not  to  be  charged  in  their  hands, 
cannot  avail  them.  The  mortgage  was  duly  registered,  and  was  < 
Dotice  to  all  the  world.  If  there  was  any  ambiguity  on  the  face 
of  it,  it  was  sufficient  to  put  them  upon  inquiry.  This  is  not 
like  the  case  of  a  mistake  of  the  amount  in  registering  a  mort- 
gage. There  the  record  is  notice  only  of  the  amount  that  ap- 
pears. When  the  amount  is  specified,  it  must  be  considered  as 
truly  set  out  in  the  registry,  and  there  is  nothing  to  induce  fur> 
ther  search. 

It  is  the  opinion  of  the  court,  therefore,  and  it  is  so  decreed, 
that  the  eomplainant  is  entitled  to  -a  sale  of  the  five  undivided 
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fourteeuth  parts  of  the  fifty  acres  specifically  described  in  the 
mortgage ;  and  if  that  should  prove  insuflScient  to  satisfy  the  mort- 
gage and  costs,  that  he  be  at  liberty  to  make  sale  of  five  undi- 
vided fourteenth  parts  of  the  next  adjoining  fifty  acres,  and  so 
continue  until  the  debt  and  costs  are  fully  satisfied. 
Decree  accordingly. 


Walter  King  v.  John  W.  Berry  and  Brant  Van  Blar- 
coM,  Executors  of  William  Berry,  deceased. 

The  claim  to  a  legacy  is  esseDtially  an  equitable  and  not  a  legal  claim,  and 
the  character  of  the  right  is  not  altered  bj  making  it  cognizable  in  the  foni« 
mon  law  courts.    It  is  an  assignable  interest,  and  the  assignment  pMit  A| 

i   whole  right  of  the  assignor.  --r^., ,'  '■■'•- 

il  it  barred  by  the  statute  of  limitations  ? — Quere.  f^^yy 

Legatees  who  have  assigned  all  their  interest,  are  not  necessary  aor  pt^pJK 
parties  to  a  bill  filed  by  the  assignee  for  a  recoveiy  of  the  legacies. 

The  orphan's  court  and  court  of  chancery  have,  to  a  certain  extent,  oonout- 
rent  jurisdiction  in  reference  to  the  accounts  of  executors,  administrators 
and  guardians ;  but  in  all  cases  where  a  party  seeks  relief  on  grounds  pecu. 
liarly  of  chancery  jurisdiction,  and  which  call  for  the  exercise  of  chancery 
powers>  the  jurisdiction  of  chanceiy  is  paramoant.* 

The  bill,  filed  on  the  29th  day  of  November,  A.  D.  ISai, 
states,  that  William  Berry,  late  of  Paterson,  in  the  county  of 
Essex,  and  state  of  New- Jersey,  being  seized  and  possessed  of 
considerable  real  and  personal  estate,  made  and  published  his 
last  will  and  testament,  bearing  date  on  the  7th  day  of  January, 
A.  D.  1826,  and  executed  in  due  form  of  law,  to  the  purport  and 
eflfect  following,  that  is  to  say :  "  Be  it  remembered,  that  I,  Wil- 
liam Berry,  of  Paterson,  in  the  county  of  Essex,  and  state  of 
New- Jersey,  do  make  and  publish  this  my  last  will  and  testa- 
ment, in  manner  and  form  following,  that  is  to  say  :  First,  it  is 
my  will,  and  I  do  hereby  order  and  direct  my  executors  herein 

•  Accord.  Suiter  t.  WiUuLmsaih  ante,  vol.  I  pag«  48a 
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after  named,  to  pay  all  my  just  debts  and  funeral  expenses  out 
of  my  personal  estate.  Item — It  is  my  will,  and  I  do  hereby 
order  and  direct  my  executors,  at  or  after  my  decease,  to  sell  all 
my  real  and  personal  estate  that  I  may  be  possessed  of  at  my 
death  :  it  is  my  will,  and  I  do  hereby  empower  my  executors  at 
or  after  my  decease,  to  pay  over  to  Robert  Fields  one  hundred 
dollars.  Item — I  give,  devise  and  bequeath  unto  my  brothers, 
Daniel  Berry  and  John  Berry,  and  to  my  late  wife's  brothers, 
William  Sumpter,  John  Sumpter  and  James  Sumpter,  and  to 
my  nephew  Jonathan  Berry,  son  of  James  Berry,  deceased,  and 
to  John  Sumpter  and  James  Sumpter,  sons  of  John  Sumpter,  all 
my  estate,  to  have  and  to  hold  from  and  aHer  my  death  ;  the 
said  Jonathan  Berry,  son  of  Janies  Berry,  deceased,  to  have  two 
shared  after  an  equal  division  is  made  of  all  my  estate,  subject 
(iMNrilpri  to  the  payment  of  legacies  herein  mentioned ;  and  \q 
jjifijI^lMunAi  outlive  my  brother  Daniel,  then  it  is  my  will,  and 
uklf|itorebj  give,  devise  and  bequeath  his  part  or  portion  of  n^  *  . « 
'mm&  to  the  children  of  my  brother  Thomas  Berry.  Item — I  give 
aod  bequeath  unto  the  four  daughters  of  my  late  brother,  Sam- 
uel Berry,  deceased,  the  sum  of  twenty-five  dollars  each  ;  and  I 
give  and  bequeath  unto  Mary,  the  daughter  of  my  late  brother, 
James  Berry,  deceased,  and  to  the  daughter  of  my  late  brother, 
David  Berry,  deceased,  the  sum  of  fifty  dollars  each  ;  and  I  give 
and  bequeath  unto  Nancy  Choiton,  wife  of  John  Chorton,  the 
sum  of  twenty-five  dollars ;  and  I  do  hereby  nominate,  consti- 
tute and  appoint,  John  W.  Berry  and  Brant  Van  Blarcom,  exec- 
utors of  this  my  last  will  and  testament.'^  The  testator  departed 
this  life  on  the  12th  day  of  February,  A.  D.  1826,  leaving  the 
said  will  unrevoked  and  in  full  force.  That  the  executors  there- 
in named  have  duly  proved  the  said  will  before  the  surrogate  of 
the  county  of  Essex,  and  taken  upon  themselves  the  execution 
thereof;  and  by  virtue  thereof  have  possessed  themselves  of  the 
testator's  personal  estate  and  effects  to  an  amount  far  greater  than 
BuflScient  to  pay  his  debts  and  funeral  expenses,  and  also  entered 
into  possession  of  his  real  estate,  and  into  the  receipt  of  the  rents 
and  profits  thereof,  and  so  continued  until  they  made  sale  there- 
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of.  That  they  exhibited  into  the  surrogate's  office  of  the  county 
of  Essex  an  inventory  of  the  personal  estate  of  the  deceased, 
amounting  to  five  thousand  one  hundred  and  seventeen  dollars 
aiKl  sixteen  cents,  and  that  they  afterwards  made  sale  of  two  par- 
cels of  his  real  estate,  the  proceeds  whereof  amounted  to  two 
thousand  two  hundred  and  fifty  dollars. 

The  bill  further  states,  that  all  the  legatees  named  in  said  will, 
except  Robert  Fields,  resided  in  England,  and  that  the  com- 
plainant, by  virtue  of  three  several  deeds  of  assignment,  became 
the  purchHser  and  legal  owner  of  all  the  legacies,  shares,  rights 
and  interests  given  and  secured  by  the  said  will,  except  the  lega- 
cy of  one  hundred  dollars  given  to  Robert  Fields,  and  the  legacy 
of  twenty-fivs  dollars  given  to  Nancy  Chorton,  and  is  entitled  to 
receive  the  same  from  the  defendants. 

That  the  said  executors  filed  no  account  whatever  of  tbe  saki 
•elate,  until  the  complainant  caused  a  citation  to  be  issued  Ottt  of 
ihe  orphan's  court  of  the  county  of  Essex,  returnable  to  the  term 
of  June,  A.  D.  1831,  requiring  them  to  exhibit  their  accounts; 
in  obedience  to  which  they  filed  separate  accounts ;  and  in  the 
term  of  September  then  next,  upon  notice  by  them  given  for  that 
purpose,  they  filed  their  final  accounts  as  executors  as  aforesaid  ; 
to  which  accounts  the  complainant  excepted  in  divers  particulars, 
and  the  said  exceptions  are  still  pending  undetermined.  By  the 
accounts  so  filed,  there  appeared  a  net  balance,  after  the  payment 
of  all  charges  and  commissions,  in  the  hands  of  Brant  Van  Blar- 
com,  one  of  the  said  executors,  of  three  thousand  five  hundred 
-and  seventy -six  dollars  and  sixty-five  and  a  half  cents ;  and  in 
the  hands  of  John  W.  Berry,  the  other  of  said  executors,  of 
three  thousand  and  eighty  dollars  and  seventy-five  cents,  in  cash, 
and  a  bond  for  five  hundred  dollars,  secured  by  mortgage,  which 
remains  uncollected,  though  considered  good. 

That  the  complainant  hath  given  due  notice  of  said  assign- 
ments to  the  defendants,  frequently  applied  to  them  and  request- 
ed them  to  come  to  a  full  account  with  him  of  the  said  personal 
estate  and  of  the  proceeds  of  the  sales  of  the  real  estate,  and  to  pay 
over  to  bim  the  clear  surplus  in  their  hands,  to  which  he  is  enii- 
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tied  by  virtue  of  the  said  assignments,  and  also  to  aseign  to  hinri 
ail  the  bonds  and  other  securities  remaining  uncollected ;  which 
they  refuse  to  do. 

The  bill  further  charges,  that  the  accounts  filed  by  the  said 
executors  in  the  surrogate's  office  of  the  county  of  Essex,  are  in 
many  respects  unjust  and  untrue ;  that  there  are  divers  mistakes,^ 
omissions  and  inrproper  charges  therein,  to  the  prejudice  of  the 
complainaat ;  that  neither  of  the  said  executors  hath  charged  him- 
self with  all  (he  interest  which  have  grown  due,  nor  with  all  tlie 
rents  of  the  real  estate  received  by  them.  That  they  have  charged 
themselves  with  no  interest  upon  moneys  of  the  estate  received  by 
them,  and  mingled  with  their  individual  funds,  and  used  in  their 
business ;  nor  have  they  charged  themselves  with  certain  moneys 
deposited  in  bank  in  the  life-time  of  the  testator,  and  received  by 
the  said  executors,  nor  with  the  interest  accrued  thereon. 

The  bill  further  states,  that  on  the  10th  day  of  December, 
A.  D.  1830,  the  complainant,  by  his  attorney,  informed  Brant 
Van  Blarcom,  one  of  the  said  executors,  that  powers  of  attorney 
bad  been  forwarded  for  a  part  of  the  said  legacies,  and  that  if 
any  of  the  mone]^  belonging  to  said  estate  were  in  jeopardy  in 
the  hands  of  his  co-executor,  that  he  was  authorized  to  call  upon 
him  for  security,  and  under  certain  circumstances  to  institute  an 
action  for  the  recovery  of  moneys  in  his  hands ;  and  that  if  the 
said  Brant  Van  Blarcom  neglected  his  duty  in  this  respect,  he 
would  be  held  liable  for  all  moneys  lost  through  his  co-executor. 
Insists  that  it  was  the  duty  of  the  said  Brant  Van  Blarcom  to  see 
that  all  moneys  that  passed  into  the  hands  of  his  co^xecntor 
were  properly  secured  ;  and  that  the  complainant  ought  not  to  be 
subject  to  any  loss  by  reason  of  the  inability  of  the  said  John  W. 
Berry  to  pay  over  the  moneys  of  the  estate  received  by  him,  btrt 
that  the  said  Brant  Van  Blarcom  ought  to  respond  therefor. 

The  bill  further  charges,  that  the  said  executors  have  used 
the  funds  belonging  to  the  said  estate  in  their  own  private  busi* 
Dess,  without  any  order  of  the  orphan's  court  for  that  purpose, 
and  without  any  security  whatever  being  given  or  provided  for 
the  payment  thereof.    Thai  the  said  John  W.  Berry  is  engaged 
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.  io  an  extensive  manufacturing  business  in  Paterson  ;  that  within 
two  years  the  establishment  with  which  he  is  connected  has  been 
very  much  embarrassed,  and  partially  closed  its  business.  That 
the  said  John  W.  Berry  has  disposed  of  a  farm  near  Paterson^ 
which  he  owned  at  the  death  of  the  testator,  and  that  he  is  not 
now  seized  of  any  real  estate  in  his  own  right,  to  the  knowledge 
or  belief  of  the  complainant.  That  the  estate  of  testator  is  not 
safe  in  the  hands  of  said  executors ;  and  that  they  ought  imme- 
diately to  pay  the  same  into  the  hands  of  a  receiver  to  be  appoint- 
ed by  the  court,  or  into  court,  to  be  invested  and  disposed  of  un- 
der the  Older  of  the  court,  for  the  benefit  of  the  complainant  and 
others  interested  therein. 

The  bill  further  charges,  that  one  C.  B.  Z.  was  indebted  ta 
the  testator  in  a  large  sum  of  money,  upon  a  bond  secured  by 
mortgage  on  a  house  and  lot  in  the  village  of  Aquackenonk ;  up- 
on which  the  said  executors,  on  the  21st  day  of  January,  1830, 
obtained  a  decree  for  the  foreclosure  and  sale  of  the  mortgaged 
premises  to  pay  and  satisfy  the  sum  of  nine  hundred  and  thirty- 
eight  dollars  and  eighty -one  cents,  with  seventy-one  dollars  and 
twenty-two  cents  costs.  That  in  pursuance  of  said  decree  the 
mortgaged  premises  were  exposed  to  sale,  and  on  the  7th  day  of 
June,  1830,  were  struck  off  to  one  H«  W.  for  seven  hundred  and 
sixty  dollars,  leaving  a  large  balance  of  the  mortgage  debt  unpaid^ 
and  which  the  mortgagor  is  uo^Ue  to  pay,  and  for  which  the  said 
John  VV.  Berry  prays  an  allowance  in  his  account  as  executor  ; 
that  the  premises  were  struck  off  to  the  said  H.  W.  for  the  bene- 
fit of  the  said  John  W.  Berry,  who  advanced  the  money  requir- 
ed to  be  paid  at  the  time  of  the  sale,  and  that  no  deed  has  ever 
been  delivered  for  the  said  premises,  but  that  the  said  John  W. 
Berry  is  authorized  to  take  the  said  deed  for  his  own  benefit. 
That  the  premises  at  the  time  of  the  sale  were  worth  the  amount 
due  on  the  mortgage,  and  that  no  allowance  should  be  made  to 
the  executors  for  the  pretended  deficiency. 

The  bill  prays  an  account ;  that  interest  be  charged  upon  all 
moneys  in  the  hands  of  the  executors,  and  that  the  defendants 
may  be  decreed  to  pay  to  the  complainant  such  sums  as  upon 
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8u6h  account  shall  appear  due  to  him ;  and  that  in  the  mean  timef, 
the  amounts  severally  admitted  by  the  defendants  to  be  in  their 
hands,  may  be  secured  under  the  direction  of  the  court,  for  the 
benefit  of  the  parties  interested  therein ;  and  that  John  W.  Berry^ 
ooe  of  the  said  executors,  may  be  restrained  by  injunction  from 
receiving  any  further  part  of  the  said  estate^ 

Separate  answers  were  filed  by  the  defendants,  and  the  cause 
came  on  for  bearing  upon  the  bill,  answers,  replication  and 
proofs. 

E.  B.  D,  Ogden  and  O.  Wood,  for  complainant. 

E.  Vanarsdalcj  for  defendants. 

Cases  cited  by  complainant's  counsel.  Toller  on  Ex,  480-1  ;• 
1  Bro.  C.  a  359 ;  1  Vesefj,  294  ;  13  Vesey,  402 ;  1  Serg.  and 
R.  241 ;  Griffith's  Treat.  193;  Rev.  L.  779  ;  I  John.  Chan. 
R.  369,  527,  510,  624,  629;  4  Ibid,  303;  I  Binney,  199; 
ChUty  on  B.  10,  14 ;  2  Atk.  235 ;  8  Wheaton,  456-8. 

Cases  cited  by  defendants'  counsel  1  Vesey,  205  ;  1  John. 
Chan.  R.  153 ;  Toller,  482 ;  1  SUirk.  Ev.  335 ;  19  Vesey^  125 ; 
4  John.  jR.  53 ;  I  John.  Chan.  R.  156 ;  1  Pickering,  81 ; 
9  Wheaton,  532 ;  1  Paine,  620^ 

The  Chancellor.  William  Berry,  late  of  Paterson,  Essex 
county,  died  in  1826,  leaving  a  considerable  real  and  personal 
estate,  and  leaving  a  last  will  and  testament,  of  which  he  had 
constituted  the  defendants  executors.  They  proved  the  will,  and 
possessed  themselves  of  the  real  and  personal  estate,  to  the 
amount  of  several  thousand  dollars.  By  the  will,  the  testator 
gave  to  Robert  Fields  one  hundred  dollars.  He  then  gave  all  his 
estate  to  his  brothers,  Daniel  and  John  Berry ;  his  late  wife's 
brothers,  William,  John  and  James  Sumpter ;  bis  nephew,  Jo- 
nathan Berry,  son  of  James  Berry,  deceased ;  John  Sumpter 
and  James  Sumpteri  sons  of  John  Sumpteri  deceased— in  equal 
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shares ;  subject  to  the  payment  of  certain  legacies,  viz. :  to  the- 
four  daughters  of  his  late  brother,  Samuel  Berry,  deceased,  twen- 
ty-five dollars  each ;  to  Mary,  the  daughter  of  his  late  biotber^ 
James  Berry,  deceased,  and  to  the  daughter  of  his  late  brother, 
David  Berry,  deceased,  fifty  dollars  each ;  and  to  Nancy  Chor- 
ton,  twenty-five  dollars.  All  the  legatees  reside  in  England,  and 
this  suit  is  brought  by  Walter  King,  who  claims  as  an  assignee 
for  a  valuable  consideration,  the  right  and  interest  of  all  of  theny 
except  Robert  Fields  and  Nancy  Chorton. 

The  complainant  charges  in  his  bill,  that  the  defendants  neg- 
lected  to  render  an  account  of  the  estate,  nntil  required  by  a  ci> 
tation  from  the  orphan's  court  of  the  county  of  Essex.  That 
they  rendered  separate  and  final  accounts  in  1831,  which  ac- 
counts are  erroneous  in  divers  particulars.  That  they  have  not 
charged  themselves  with  the  whole  amount  of  the  estate  that 
came  to  their  hands,  nor  with  all  the  interest  that  accrued  on  it. 
He  prays,  among  other  things,  for  an  account  to  be  taken  in  this 
court,  and  that  the  defendants  may  be  decreed  to  pay  to  him 
what,  upon  taking  such  account^  shall  be  found  justly  due  him. 

The  defendants  do  not  admit  the  legality  of  the  claim,  but 
call  on  the  complainant  to  establish  it  to  the  satisfaction  of  the 
court.  They  deny  all  charges  of  malfeasance,  and  insist  that 
they  are  not  bound  to  account  for  more  interest  than  they  have 
severally  charged  themselves  with  in  their  accounts  as  filed  in  the 
orphan's  court ;  which  accounts  they  allege  to  be  correct,  after 
excepting  two  errors,  which  they  have  particularized  in  their  an- 
swers. ArKl  they  assert  their  willingness  to  pay  over  the  moneys 
to  the  person  or  persons  legally  entitled  to  receive  it,  under  the 
direction  of  the  court. 

The  first  matter  to  be  settled,  is  the  right  of  the  complainant 
to  recover,  and  to  recover  in  this  suit  as  he  has  brought  it,  and 
as  it  is  now  presented  to  the  court  The  amount  of  the  recovery, 
and  the  principles  on  which  the  executors  are  to  be  charged,  are 
subjects  that  may  claim  our  con8ideratk)n  hereafter. 

The  complainant  is  not  a  legatee  himself.  His  rights  are  all 
derived  from  the  assignments,  and  he  must  m$ikt  it  out,  that  the 
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persons  who  have  executed  the  assignments  are  the  persons 
named  in  the  will  as  the  legatees.  This  he  has  done  with  sofB- 
cient  certainty.  Peter  Berry,  one  of  the  witnesses,  was  a  nephew 
of  the  testator.  He  came  to  this  country  from  England  about 
ten  years  ago,  and  was  acquainted  with  alt  the  legatees,  whose 
interests  are  claimed  by  the  complainant.  He  testifies  to  their 
existence  at  that  time,  and  to  the  places  where  they  Uved.  He 
does  not  fully  prove  the  hand-writing  of  tlie  assignors,  so  as  per- 
fectly (o  identify  them  in  that  way,  and  this  is  not  indispensable. 
The  persons  who  have  signed  the  instruments  are  persons  of  the 
moie  name,  all  known  to  the  subscribing  witnesses,  and  there- 
lore  not  fictitious ;  all,  with  a  single  exception,  residing  in  the 
places  mentioned  by  the  witness ;  and  in  the  absence  of  all  proof, 
or  even  reasonable  presumption  to  the  contrary,  it  is  not  to  be 
supposed  that  a  deception  has  been  practised,  and  that  these  per- 
sons are  other  or  diiTerent  from  those  who  are  named  as  legatees. 
-So  gross  and  extensive  a  fraud  is  not  within  the  compass  of  pre- 
liability,  if  it  be  at  all  possible. 

The  complainant  is  next  bound  to  show  a  valid  and  snfiicienl 
ussignmenL  There  can  be  no  question  as  to  (he  form  as  well  as 
ihe  substance  of  the  instiuments.  They  are  sufhcieut  to  pass  the 
entire  interest  of  the  legatees.  The  consideration  appears  to  be 
small,  compared  with  the  amount  of  the  property ;  but  if  the  par- 
ties were  capable  to  contract  and  make  the  conveyance,  they  can 
scarcely  hope  to  invalidate  their  own  deeds,  on  the  grmmd  that 
they  have  made  a  disadvantageous  contract.  The  executors 
have  no  concern  with  the  amount  paid  for  the  shares  by  the  pur- 
chaser. They  are  not  to  be  the  judges  of  its  reasonableness  or 
sufficiency.  And  if  they  pay  according  to  the  direction  of  the 
assignments,  it  is  not  perceived  that  the  act  can  be  called  in  ques- 
tion, or  that  they  can  be  placed  in  any  jeopardy. 

The  complainant  b  also  bound  to  present  his  case  properly  be- 
fore the  court ;  in  other  words,  he  must  bring  in  all  proper  par- 
lies who  have  interests  that  may  be  afifected  by  the  decree,  so  that 
4he  decree  may  settle  the  rights  of  all.  It  is  objected  in  this  case, 
thai  the  legatee^  ilietnselves  are  not  parties,  and  of  course  will 
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|ioC  be  bound  by  any  decree  that  may  be  made.  Is  it  necessary 
thai  tbey  fihould  be  parties?  If  it  is,  the  objection  is  not  too  late, 
and  the  cause  must  stand  over  until  ibey  can  be  brought  in. 
The  geoerel  rule  is  as  has  been  stated — that  all  persons  eiiher 
legally  or  beneficially  interested  in  (be  subject  matter  and  result 
of  a  6uit|  must  be  made  parties:  Coop.Eq,  Pi  34.  And  in 
some  instances,  where  the  whole  beneficial  interest  was  in  one 
person,  and  nothing  but  a  naked  legal  right  left  remaining  in  the 
other,  the  court  has  been  strict  in  enforcing  the  rule.  Thus, 
when  a  bill  was  filed  by  the  assignee  of  a  judgment,  to  receiiiji/ 
the  rents  and  profits  of  lands  bound  by  the  judgment,  the  coinrf  j^ 
decided  that  the  assignor  should  have  been  made  a  party — tif .' . 
having  the  legal  title,  and  the  complainant  having  only  an  equi^  '; 
table  right :  Calhcart  v.  Lewis^  1  Ves,  jr,  463.  So  in  Ray  v. 
Fenwickj  3  Bro.  C.  C  25,  the  assignee  of  a  bond  filed  a  bill  for 
a  ne  exeat  against  the  obligor ;  and  lord  Thurlow  refused  to  or- 
der the  writ,  and  dismissed  the  suit,  because  the  representative 
of  the  assignor  was  not  made  a  party.  It  is  to  be  observed,  how* 
ever,  that  judgments  and  bonds  are  choses  in  action  of  a  strictly 
legal  character.  According  to  the  common  law,  the  legal  right 
could  not  be  divested  in  any  way  by  assignment  or  transfer.  All 
that  could  be  passed  was  an  equitable  right,  or  what  is  common- 
ly called  a  beneficial  interest ;  and  the  holder  of  this  interest  could 
not  cancel  the  judgment,  nor  in  any  way  aflfect  the  strict  legal 
right  of  the  assignor.  Hence,  if  a  suit  in  equity  was  brought 
against  the  beneficial  holder,  it  was  necessary  to  bring  in  the 
holder  of  the  legal  title.  His  interest  was  considered  as  separate, 
distinct  and  existing,  and  if  not  brought  in,  the  decree  would 
be  inconclusive,  and  no  protection  to  the  defendant. 

But  the  rule  has  not  been  uniform.  In  Brace  v.  Harrington^ 
(which  was  the  case  of  a  bond,)  2  Atk,  235,  lord  Hardwicke  said 
it  was  not  necessaty  in  every  case  of  asdigoment,  w^here  all  the 
equitable  interest  is  assigned  over,  to  make  «  person  who  has  the 
legal  interest  a  party.  In  that  case  the  bend  MHight  to  be  recover^ 
ed  had  lain  in  the  hands  of  the  assignee,  twenty-two  years  after 
(he  assignment,  without  apy  demand  having  beea  made.   It  was 
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talculated  to  excite  doubt  and  Buspicion,  and  for  that  reason  the 
cause  was  ordered  to  stand  over  for  the  representative  of  ibe  as* 
signor  to  be  made  a  party ;  for  it  \3  possible,  aay«  tha  eourf^  that 
the  assignor  may  have  been  paid,  and  it  is  therefort  ncieessiry  to 
have  an  ansvi'er  as  to  that  particular,  either  from  biflo  ^  bis  rep- 
resentative. 

It  would  seem  from  this,  that  the  practice  of  the  court  has  not 
been  entirely  uniform  on  this  subject;  and  indeed,  according 
to  some  modern  authorities,  the  question  of  necessary  parlies 
[*f  'if  always  more  or  less  a  mutter  of  discretion,  depending  on 
^y.  ^0Dllfe^ience :  Ex'rs  of  Brasher  v.  Van  Cortlavdij  2  John, 
f:  .  .-XSUin.  R.  245:  Wendell  v.  Van  Rensselaer,  I  John.  Chan, 
-^i    a.  350. 

The  ground  for  making  the  assignor  of  a  right  or  chose  in 
action  a  parly  is,  that  he  has,  notwithstanding  the  transfer,  a 
distinct  and  subsisting  right,  not  capable  of  being  assigned  over, 
and  that  can  only  be  extinguished  by  a  decree  of  this  court. 
Where  the  reason  of  the  thing  does  not  appl}',  the  rule  ceases. 
Hence  bankrupts  are  not  made  parlies  to  suits  brought  either  by 
er  against  the  assignees;  their  whole  right,  legal  and  equitable, 
being  vested  in  the  assignees  by  statute  :  Coop.  Eq.  27 ;  3  P. 
Ty.  311 ;  DeGolls  v.  Ward,  in  notes.  Now  if,  in  the  present 
case,  the  whole  interest  and  right  of  the  legatees  vested  in  the 
assignee,  the  complainant,  by  the  assignment,  the  assignors 
need  not,  and  ought  not,  to  be  parties  to  the  bill.  They  were 
legatees  under  a  will.  Their  rights  were  not  common  law  rights. 
Originally  they  appertained  to  the  spiritual  courts,  and  were 
dealt  with  according  to  the  course  of  the  civil  law.  For  a  long 
series  of  years  legacies  have  been  suable  in  i\\e  court  of  chan- 
cery ;  and  that  court  has  now,  if  it  has  not  always  had,  a  con* 
current  jurisdiction  with  the  spiritual  court.  That  they  may 
now  be  sued  for  in  the  common  law  courts,  by  the  statute,  does 
sot  alter  their  esaential  character.  They  do  not  change  their 
nalure  to  suit  llie  kw  of  the  court — but  the  court  changes  its 
kw,  and  accommodates  itself  to  tiieir  peculiar  character.  When 
auits  for  legacies  were  first  prosecuted  in  courts  of  chancery,  they 
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were  obliged  to  adopt  the  law  of  the  spiritual  forums ;  and  so  it 
has  been  with  the  courts  of  common  law  :  3  Ridg.  P.  C.  243. 

The  character  of  the  right,  then,  is  not  altered  by  making  it 
cognizable,  under  certain  circumstances,  in  the  common  law 
courts.  It  remains  essentially  an  equitable  interest.  It  is  not 
barred  by  the  statute  of  limitation ;  at  least,  such  was  the  law, 
and  such  it  is  still  in  England.  I  am  aware  that  chan- 
cellor Kent,  in  one  of  his  last  cases,  held,  that  since  a  rem- 
edy at  law  was  given  here  by  statute  to  recover  legacies  and 
distributative  shares,  the  statute  of  limitations  would  be  a  good 
bar  to  a  suit  for  a  legacy,  even  in  equity :  Kane  v.  Bloodgoodf 
7  John.  Chan.  R.  90.  This  was  going  further  than  had  ever 
been  adventured  before,  and  overturned  a  number  of  his  previous 
decisions.  But  if  the  principle  should  be  adopted  as  expedient 
for  the  quieting  of  controversy,  I  do  not  think  the  essential  and 
original  character  of  a  legacy  would  be  so  changed,  as  that,  after 
the  assignment  of  it  by  the  legatee,  a  strict  legal  right  would  still 
be  left  in  the  assignor. 

The  claim  to  a  legacy  is  essentially  an  equitable,  and  not  a 
legal  claim.  That  it  is  an  assignable  interest,  cannot  be  doubt- 
ed ;  and  the  assignment,  if  it  passes  any  thing,  must  pass  the 
whole  right  of  the  assignor. 

I  am  of  opinion,  therefore,  that,  the  assignments  being  legal 
and  sufficient,  it  was  not  necessary  to  make  the  assignors  parties 
to  this  suit. 

As  to  the  difficulty  suggested  by  the  defendants'  counsel,  that 
the  subject  matter  of  this  suit,  so  fer  as  an  account  is  required,  is 
now  litigating  in  another  tribunal,  and  that  the  defendants  are 
liable  to  be  disturbed  in  another  court,  it  can  present  no  serious 
obstacle  to  the  progress  of  this  suit.  The  orphan's  court  and  the 
court  of  chancery  have,  to  a  certain  extent,  in  reference  to  the 
accounts  of  executors,  administrators  and  guardians,  concurrent 
jurisdiction  ;  but  in  all  cases  where  a  party  seeks  relief  on  grounds 
peculiarly  of  chancery  jurisdiction,  and  which  call  for  the  exer- 
cise of  chancery  powers,  the  jurisdiction  of  this  court  is  para- 
inount.     Here  the  complainant  seeks  not  only  for  an  account, 
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but  to  compel  the  executors  to  give  security  ;  to  lestrain  them 
from  the  further  calling  in  or  receiving  certain  portions  of  the 
estate  ;  and  to  have  a  receiver  appointed,  if  need  be.  Ail  these 
matters  belong  specially  to  this  court.  If  a  decree  is  made  here^ 
the  court  will  take  care  that  the  party  is  not  harassed  in  the  oth- 
er tribunal. 

The  complainant,  then,  is  entitled  to  recover  upon  the  case 
he  has  exhibited.  The  amount  must  he  ascertained  according 
to  the  usual  course  and  practice  of  the  court.  There  must  be  a 
reference  to' a  master,  to  take  and  state  an  account  upon  proper 
and  equitable  principles.  The  complainant  has  stated  fully  his 
Tiews  on  the  subject,  and  especially  as  it  regards  the  amount  of 
interest  with  which  he  considers  the  defendants  chargeable ;  and 
prays  that  the  court  would  now  settle  the  principles  on  which 
certain  parts  of  the  account  should  be  stated.  But  without  the 
accounts  before  me,  and  without  the  benefit  of  the  testimony  that 
must  be  taken  in  the  investigation  of  the  claim,  I  feel  unable  to 
give  any  satisfactory  directions.  The  leading  principles  of  the 
court  establishing  and  regulating  the  responsibilities  and  duties 
of  executors  and  trustees,  are  generally  known*  Their  applica- 
tion depends  entirely  upon  the  facts  of  each  case.  If  the  report 
of  the  master  is  not  satisfactory,  it  can  be  re-examined  and  cor- 
rected, if  need  be,  by  the  court,  on  exceptions  taken. 

When  the  account  shall  have  been  taken  and  settled,  and  be- 
fore a  final  decree  is  made  in  the  cause,  it  will  be  a  proper  time 
for  (he  court  to  consider  the  claim  of  the  defendants  to  protection 
or  indemnity  of  some  kind.  They  ought  not  to  be  left  in  jeop- 
ardy ;  and  the  court  will  feel  disposed  to  secure  them  in  any  way 
not  inconsistent  with  the  rights  of  the  complainant,  or  its  own 
duty  and  practice. 

Let  it  be  referred  to  a  master  to  take  an  account,  &c. 
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Jacob  Paaker  v.  John  Stevens  et  al. 

A  mortc^&gee  who  has  assigned  his  mortgage  by  an  instrament  not  under  aeal^ 
and  in  whom  the  legal  title  to  the  mortgaged  premises  still  remains,  is  not 
a  necessary  party  to  a  bill  of  foreclosure  filed  by  the  assignee.* 

It  seems  that  the  rule  requiring  all  the  parties  in  interest  to  be  before  the  court, 
is  to  be  regarded  rather  as  a  rule  of  convenietice  ;  and  where  the  legal  right 
is  entirely  technical,  and  no  beneficial  purpose  can  be  answered  by  enforcing^ 
the  r«le,  it  will  not  be  followed. 

Bill  for  foreclosure,  filed  30(h  August,  1S32.  Answer  by 
John  Stevens,  the  mortgagor,  one  of  the  defendants;  admitting 
the  mortgage,  but  setting  up  payment  as  a  defence.  A  decree 
pro  confesso  was  taken  against  Hetfield,  the  other  defendant,  who 
was  a  second  mortgagee.  The  cause  was  heard  upon  the  bill, 
answer,  replication  and  proofs. 

F.  B,  Cheiwoodj  for  complainant. 

iS.  Scudder,  for  defendant. 

The  Chancellor.  The  bond  and  mortgage  on  which  this 
suit  is  brought,  bears  date  the  23d  December,  1796,  and  were 
given  by  John  Stevens  to  Oliver  Martin,  to  secure  the  payment 
of  one  hundred  and  tea  pounds.  On  the  23d  day  of  Novetuber, 
1799,  Martin  assigned  the  mortgage  to  Joseph  Shotwell,  by  an 
endorsement  on  the  back  of  it,  in  the  words  and  figures  follow- 
ing : — >"  For  value  received,  I  assign  this  mortgage  to  Joseph 
Shotwell,  his  heirs  and  assigns.  Witness  my  hand,  this  23d 
day  of  11th  mouth,  1799."  Signed,  Oliver  Martin-— witness 
present,  John  Pearce.  He  also  assigned  the  bond  by  an  endorse- 
ment on  the  back  of  it,  in  the  words  and  figures  following  : — 
"  For  value  received,  I  assign  all  my  right  to  the  within  bond 
to  Joseph  Shotwell,  his  heirs  and  assigns,  and  engage  to  be  ac- 

•  Seo  Bruen  y.  CratUt  ante,  vol.  i.  pfLfe  347;  Storft  Eq,  PUuding,  147, 
Me.  163r  X48,  note  1. 
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countable  for  the  payment  thereof ;— as  witness  my  band,  tbis 
23d  day  of  the  lltb  month,  1799.  Oliver  Martin^ 

"  Witness  present — John  Pearce." 

On  the  7th  of  March,  1832,  the  executors  of  Joseph  Shotwell^ 
by  regular  assignment,  under  band  and  seal,  transferred  the 
mortgage  to  the  complainant,  who  now  brings  suit  against  Ste> 
vens,  the  mortgagor^  and  Hetfield,  who  is  a  second  mortgagee. 

The  defendant,  Stevens,  has  answered  the  bill ;  and  he  in* 
Bists,  in  his  answer,  that  about  the  year  1798  or  1799,  be  built 
a  saw-mill  for  the  mortgagee^  Oliver  Martin,  for  which  he  was 
entitled  to  receive  one  hundred  dollars :  that  he  was,  by  their 
mutual  agreement,  to  have  credit  for  that  amount  on  the  mort^ 
gage,  and  be  expected  it  was  so  credited,  and  knew  not  to  the 
contrary  until  after  the  bond  and  mortgage  were  assigned  to  the 
present  complainant.  He  alleges,  that  by  giving  this  credit  on 
the  bond,  it  is  not  only  paid,  but  more  than  paid. 

There  are  several  difficulties  in  the  way  of  this  defence.  The 
first  is,  that  the  defendant  has  in  no  way  proved  the  agreement 
set  up  in  the  answer,  that  the  amount  due  for  the  work  was  to 
be  credited  on  the  mortgage  as  so  much  money  paid.  It  is  suf- 
ficiently proved  that  work  was  done ;  and  it  is  reasonable,  from 
the  evidence,  to  presume,  that  the  worth  of  it  was  about  one 
hundred  dollars ;  but  whether  it  was  paid  for  at  the  time,  or 
what  arrangement  was  made  by  the  parties  in  relation  to  it,  k 
Doi  ascertained.  The  answer  of  the  defendant  cannot  be  received 
as  evidence,  and  without  it  there  is  nothing  to  guide  the  court. 

But  aside  from  these  legal  objections,  there  is  a  difficulty  in 
point  of  fact,  that  has  not,  as  it  appears  to  me,  been  overcome. 
The  defendant  has  repeatedly,  by  his  own  acts,  acknowledged 
the  bond  to  be  unpaid. 

The  bond  was  dated  in  1796,  and  payable  in  1798,  without 
interest  According  to  the  receipts,  it  appears  that  in  1799  the 
defendant  paid  at  one  time  fifty-three  pounds  and  ten  shillings, 
and  at  another  four  pounds  and  eleven  shillings.  In  1805,  af- 
ter the  assignment  to  Shotwell,  he  paid  him  twenty-eight  pounds. 

Now  the  mill  was  built  in  1798  or  1799.    If  the  one  hundred 
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dollars  for  building  it,  be  credited  as  of  that  time,  according  to 
the  defendant's  claim,  then  it  is  a  matter  of  plain  calculation, 
that  when- he  made  the  payment  of  twenty-eight  pounds  in  1805, 
be  overpaid  the  bond  about  two  dollars ;  and  yet,  since  that  time, 
he  has  paid  one  hundred  and  fifty-two  dollars  upon  it  at  diflfer- 
ent  times.  It  is  very  difficult  to  conceive  this  to  be  the  result  of 
mistake  entirely,  unless  coupled  with  great  ignorance.  But  it 
ijQfiB  not  appear  that  Stevens  was  an  ignorant  man.  The  plaia 
ft^  regular  hand  with  which  his  name  is  written  to  the  bond 
and  mortgage,  proves  the  reverse.  He  must  have  had  some 
knowledge  of  figuies  and  accounts ;  and  under  existing  circum- 
stances, in  the  absence  of  proof,  it  is  more  rational  to  conclude 
ihat  the  work  was  paid  for  in  some  way  at  the  time,  than  that 
Ihe  defendant  should  neglect  to  take  up  his  bond  in  1805,  when, 
according  to  his  own  statement,  it  must  have  been  paid  off,  and 
afterwards  keep  paying  on  it,  at  different  times,  from  1805  ta 
1822,  making  a  sum,  in  the  whole,  of  more  than  one  hundred 
and  fifty  dollars. 

Taking  these  objections  together,  they  appear  to  the  court 
conclusive  against  the  defence  of  payment  set  up  by  the  defend- 
ant, Stevens. 

Another  difficulty  is  interposed  by  the  defendant,  not  going 
to  the  merits,  but  to  the  mode  of  proceeding.  He  insists,  that 
as  Martin,  the  original  mortgagee,  did  not  assign  the  mortgage 
under  his  band  and  seal,  to  Shotwell,  the  legal  interest  never 
passed,  but  is  still  in  Martin  ;  and  therefore,  that  he  should  be 
a  party  to  the  bill. 

The  general  rule  in  this  court  is,  that  all  parties  in  interest 
ahould  be  before  the  court,  so  that  a  decree  made  may  cover  the 
whole  case,  and  do  perfect  justice.  Hence  ^Uhe  assignors  of 
judgments  and  bonds  should  be  made  parties,  they  having  a 
legal  right  which  no  assignment  can  transfer :"  1  Vesej^,  463  ; 
2  Atk.  235.  Where  choses  in  action  are  strictly  of  a  legal 
character,  the  propriety  of  the  rule  is  obvious,  but  even  in  such 
cases  it  is  not  strictly  enforced.  The  legal  right  may  be  so  en- 
tirely technical  and  unimportant  as  to  warrant  the  court  in  pass- 
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ing  it  by,  wtcre  its  observance  would  be  attended  with  great 
inconvenience,  and  answer  tio  single  beneficial  purpose.  In  the 
case  from  Atkyns^  the  court  said  the  rule  was  not  uniforwi ;  but 
it  was  enforced  in  that  case,  because  it  was  important  to  the 
rights  of  the  defendant  to  have  the  answer  of  the  assignor,  and 
on  that  ground  alone.* 

In  New- York  it  has  been  considered  rather  a  rule  of  con- 
venience, and  when  no  beneficial  interests  are  concerned  or  af- 
fected, it  is  not  followed  :  Wendell  v.  Van  Rensselaer^  1  John* 
Chan.  R,  349  ;  Ex^rs  €f  Brasher  v.  Van  Corilandi^  2  John. 
Chan.  R.  247. 

It  appears  to  the  court,  that  in  this  case  the  proceeding  would 
be  wholly  useless,  and  attended  with  great  inconvenience  and 
expense.  The  mortgage  was  assigned  and  delivered  more  than 
twenty-eight  years  ago.  The  assignees  have  been  in  possession 
of  it  ever  since,  receiving  payments  and  enjoying  all  the  benefi- 
cial interest  of  the  property.  According  to  the  defendant's  an- 
swer, the  assignor,  after  making  the  assignment,  became  insol- 
vent, and  as  many  as  fifteen  or  twenty  years  ago  went  to  the 
western  country,  and  has  since  died.  What  benefit,  then,  could 
it  be  to  the  defendant  to  stay  these  proceedings,  until  search 
could  be  made  for  the  heirs  ?  Their  answer  could  give  no  relief 
to  him  ;  and  if  the  mortgage  money  is  paid  under  the  decree  of 
this  court,  and  the  mortgage  cancelled,  they  can  have  no  rights 
against  biro.     The  complainant  is  entitled  to  a  decree. 

*  "  It  has  been  laid  down  in  a  book  of  very  high  authority,  that  if  a  bond 
or  jadgment  be  anigned,  the  anignor  as  well  as  the  assignee  mast  be  a  party, 
for  the  legal  right  remains  in  the  assignor.  Bat  it  may,  perhaps,  be  doubtei 
whether  the  doctrine  is  aniFersally  trae.  The  true  principle  woald  seem  to 
be,  that  in  all  cases  where  the  assignment  is  absolate  and  unconditional,  leav- 
ing no  equitable  interest  whatever  in  the  assignor,  and  the  extent  and  validity 
of  the  assignment  is  not  doubted  or  denied,  and  there  is  no  remaining  liabili. 
tj  in  the  assignor  to  be  affected  by  the  decree,  it  is  not  necessary  to  make  the 
Jattsraparty."    Sitrfs  Bq,  Pl.147. 
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William  P.  Robeson  and  John  P.  B.  Maxwell  v.  John 
HoRNBAKER  and  Jesse  Barber. 

Equity  will  not  lend  its  aid  to  carry  into  effect  an  imperfect  or  doubtful  agree. 

ment. 
The  general  rule  is,  that  every  agreement  of  which  there  should  be  a  specific 

performance,  ought  to  be  in  writing,  certain  and  fair  in  all  its  parts,  and 

for  adequate  consideration. 
The  court  will  not  refuse  its  decree  for  specific  performance,  merely  becanae 

the  agreement  doth  not  state  in  what  township,  county,  or  state  the  lands 

agreed  to  be  conveyed,  lie,  provided  the  description  of  the  premises  is  not 

tliereby  rendered  altogether  indefinite. 

Reasonable  certainty  in  the  description  is  all  that  is  required ;  and  it  is  not 
material  in  what  way  the  requisite  certainty  is  attained, 

•'  Bill  for  specific  performance  of  the  following  agreement, 
made  on  the  23d  of  March,  1833  : — "Article  of  agreement  made 
, between  William  P.  Hobeson  and  John  P.  B.  Maxwell,  of  the 
flt8t  part,  and  John  Hornbaker  and  Jeese  Barber,  of  the  other 
part,  witnesseth — that  the  said  party  of  the  first  pari  agrees  to 
f^li  to  the  said  Hornbaker  and  Barber,  forty  acres  of  land  and 
(be  walcr-righUj,  excludive  of  mines  and  minerals ;  tbe  line  U> 
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commence  at  a  corner  lo  be  made  in  the  middle  of  the  road  and 
in  the  old  straight  line  of  Fenton  and  Lofter's  surveys,  and  to 
run  thence  along  said  road  to  a  certain  stone  on  the  west  side  of 
eaid  road  and  south  of  another  old  road,  and  then  to  run  from 
thence  a  westerly  course,  crossing  the  Brasscaslle  brook  below 
where  the  small  stream  puts  in  from  ihe  meadow,  and  running 
on  the  south  side  of  said  creek  out  near  v.  here  a  ceftain  stake  is 
put  up  in  the  middle  of  the  creek,  so  as  to  give  the  said  party  of 
the  second  part  a  chance  of  watering  their  cattle,  &c.  in  case  they 
should  enclose  said  forty  acres ;  and  from  said  corner  in  the  mid- 
dle of  the  creek  the  line  is  to  run  a  straight  course,  so  as  to  in- 
tersect the  old  line  of  Fenton  and  Lofter's  on  the  top  of  the  hill 
neat  a  large  chesnut  or  rock-oak  tree  with  large  top,  Uie  most 
westerly  tree  of  three  large  trees  and  the  top  leaning  a  little  east- 
erly, and  from  thence  down  said  old  line  to  the  place  of  begin- 
ning.    It  is  understood,  in  case  there  should  turn  out  in  running 
lo  be  more  than  forty  acres,  then  the  line  is  not  to  go  so  far  up 
the  creek,  and  if  there  should  be  less,  then  the  line  is  to  run  as 
follows :  a  corner  to  be  made  not  more  than  two  chains  in  the 
line  running  to  the  mountain  from  the  corner  in  the  creek,  and 
to  run  up  the  creek  and  from  thence  in  the  same  old  course  to 
the  mountain,  so  as  to  make  up  forty  acres  strict  measure :  and 
for  and  in  consideration  of  the  same,  the  said  Hornbaker  and 
Barber  agree  to  pay  to  the  said  party  of  the  first  part,  upon  their 
making  a  warrantee  title,  fifteen  hundred  dollars;   one  third 
down,  and  the  other  in  two  yearly  payments,  without  interest ; 
to  be  secured  by  bond  and  mortgnge  on  the  premises.     It  is  un- 
derstood that  in  case  it  is  not  convenient  to  pay  the  purchase 
money  as  it  comes  due,  then  if  ihe  interest  is  paid  ponctiMllly 
the  parties  of  the  second  part  not  to  be  pushed  for  lh6  money 
under  five  or  six  years  fiom  this  spring.   It  is  underttood  thatlfal 
mill  is  to  be  built  on  the  said  tract ;  but  in  case  it  is  ML  buik 
thereon,  the  payments  are  to  be  immediately  due,  or  othef  satb- 
factory  security  to  be  given." 

Demurrer  by  one  of  the  defendants  to  part  of  the  bill,  ai^sign- 
ing  for  cause  of  demurrer,  "  that  the  said  supposed  article  tf 
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agreement,  note  or  rneraorandum  thefeof,  doth  not  state  in  what 
township,  county  or  state  the  lands  intended  or  agreed  to  be  con- 
veyed thereby  do  lie." 

The  cause  was  heard  upon  the  demurrer. 

Maarwell,  for  complainants. 

Morris,  for  defendants. 

The  Chancellor.  The  bill  is  for  a  specific  performance 
of  a  contract  for  the  sale  of  lands,  entered  into  between  the 
parties,  in  March,  1833.  The  complainants  agreed  in  writing 
Co  sell  to  the  defendant^^  forty  acres  of  land,  including  certain 
water-rights,  on  Brasscastle  brook  or  creek,  for  the  sum  of  fifleen 
hundred  dollars.  The  bill  sets  out  the  land,  and  alleges  that  the 
complainants  tendered  a  deed  to  the  defendants  according  to  the 
contract,  and  that,  although  they  had  taken  possession  of  the 
property  and  cut  wood  and  timber  on  it,  they  refused  to  accept 
the  deed,  and  pay  or  secure  to  pay  the  money,  according  to  the 
contract. 

liorubaker  has  answered,  and  admits  the  whole  case.  Barber 
has  demurred  to  part  of  the  bill,  and  answered  to  the  residue. 
He  assigns  as  cause  of  demurrer,  "  that  the  said  supposed  article 
of  agreement,  note  or  memorandum  thereof,  doth  not  state  in 
vbat  township,  county  or  state  the  lands  intended  or  agreed  to 
be  convej'ed  thereby,  do  he."  And  the  only  question  is,  whether 
by  reason  of  that  omission,  the  description  of  the  premises  is  so 
uncertain  and  vague,  as  to  render  the  action  of  this  court  im- 
proper or  inexpedient. 

It  is  contended  on  the  part  of  the  demurrant,  that  as  to  the 
locality  of  the  premises,  the  agreement  is  altogether  indefinite; 
that  it  cannot  be  understood  without  calling  in  and  relying  upon 
the  aid  of  parol  testimony,  which  is  not  admissible  under  the 
statute  of  frauds ;  that  an  action  could  not  be  maintained  on  it 
in  a  court  of  law,  and  therefore  a  court  of  equity  will  not  in- 
terfere. 
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This  court  will  not  lend  its  aid  to  carry  into  effect  an  imperfect 
or  doubtful  agreements  It  is  not  obliged,  as  lord  Hardwicke 
eays,  to  decree  every  agreement  entered  into,  though  for  valua- 
ble consideration,  in  strictness  of  law.  Every  agreement  of 
iihich  there  should  be  a  specific  performance,  ought  to  be 
in  writing,  certain  and  fair  in  all  its  parts,  and  for  adequate  con- 
sideration :  Underwood  v.  Hitc/icox,  I  Vesey,  sen.  279.  This 
is  the  general  rule,  and  has  usually  governed  in  cases  of  this 
kind.* 

I  think,  however,  it  would  be  too  strict  to  bring  the  present 
case  within  it.  The  omission  of  the  town  or  county  will  Dot 
necessarily  render  the  description  of  the  property  altogether  iode- 
finite.  It  may  be  sufficiently  defined  in  a  variety  of  ways,  with- 
out mentioning  either.  There  are  many  places  or  streams  thai 
are  so  well  known,  as  to  form  better  marks  of  designatioQ  to 
property  than  the  names  of  the  county  or  township  would  fur- 
nish ;  and  as  the  only  object  is  reasonable  certainty,  it  is  not 
material  in  what  way  the  certainty  is  attained. 

The  property  is  described  in  the  article  of  agreement  as  fotty 
acres  of  land,  and  the  water-rights;  the  line  to  commence  at  a 
corner  to  be  made  in  the  middle  of  the  road  and  in  the  old 
straight  line  of  Fenton  and  Lofter's  surveys,  and  to  run  thence 
along  said  road  to  a  certain  stone  on  the  west  side  of  said  road, 
and  south  of  another  old  road,  and  then  to  run  from  thence  a 
westerly  course,  crossing  the  Brasscastle  brook  below  where  the 
small  stream  puts  in  from  the  meadow,  and  running  on  the  south 
side  of  said  creek  out  near  where  a  certain  stake  is  put  up  in  the 
mkidle  of  the  creek.     There  the  corner  is  to  be  the  middle  of  the 

*  But  coartfl  of  eqaitj  will  enforce  the  specific  performance  of  a  parol  agree- 
ment, when  it  it  fully  net  forth  in  the  hill  and  confessed  by  the  defendant's  an- 
swer, though  the  contract  be  required  by  the  statute  of  frauds  and  perjuries  to 
be  in  writing :  Attorney  Gen,  y.  Day,  1  Veeey,  sen.  221 ;  Spurrier  r,  Fitzge- 
raid,  6  Vesey,  555;  Whitchurch  ▼.  Bevie,  2  Bro.  C,  C,  566;  Cottington  v. 
Pleteker,  2  Atkynt,  156;  1  Fonb.  Eq.  179,  book  i.  ch.  3,  s.  8;  2  Story's  Eq. 
57.  Courts  of  equity  will  also  enforce  the  specific  performance  within  the 
■talnte  of  frauds  and  perjuries,  where  there  has  been  a  part  performance  of  the 
ti  1  Fmtb,  Eq.  181, 163,  note  t;  2  Story's  Eq.  62. 
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creek,  so  as  lo  give  the  said  party  of  the  second  part  a  chance  of 
watering  their  cattle,  &c.  in  case  they. should  enclose  the  said 
forty  acres^  And  from  said  coiner  in  the  middle  of  the  creek, 
the  line  is  lo  run  a  straight  course  so  as  to  intersect  the  old  line 
of  Fenton  and  Lofter's,  on  the  top  of  the  hill  near  a  largo  che9- 
nut  or  rock-oak  tree  with  large  top,  the  most  westerly  tree  of 
three  large  trees,  and  tlie  top  leaning  a  little  easterly,  and  from 
thence  down  said  old  line  to  the  place  of  Leginuing. 

In  this  description  there  is  as  a  guide,  in  the  first  place,  th« 
Brasscastle  brook,  which  is  a  stream  well  known  in  that  part  of 
the  country  where  the  parties  reside.  It  is  evident  from  the 
agreement,  that  it  is  a  water-course  commanding  a  good  head  o( 
water.  It  is  a  natural  object  about  which  there  can  be  no  dis- 
pute or  mistake.  Then,  again,  the  line  of  the  property  inter- 
sects the  old  line  of  the  Fenton  and  Lofter's  surveys,  and  makes 
that  line  a  part  of  its  boundary.  These  ancient  surveys  are  in 
many  parts  of  the  country  as  well  understood  and  known  as  the 
lines  of  townships  or  counties.  They  constitute  the  most  noto- 
rious and  safe  boundaries  of  property,  especially  wood  land,  as  I 
take  the  present  to  be. 

With  these  designations  of  locality  in  the  descriptk)n,  (to  say 
nothing  of  others,)  I  see  no  propriety  in  turning  the  party  out  of 
court  on  a  demurrer.  It  should  be  a  very  gross  case  to  justify 
such  a  course.  The  authorkies  do  not  warrant  it.  In  9  Co, 
46— the  earl  of  Shrewsbury's  case-^it  was  contended  that  the 
king's  grant  of  the  office  of  steward  of  the  manors  of  Mansfield, 
Bolsover  and  Horseley,  was  void  for  uncertainty,  because  the 
county  in  which  the  n>anors  were  situated  was  not  mentioned  ; 
for  it  was  said,  and  so  the  truth  was,  that  the  king  had  divers 
manors  of  the  same  names  in  several  counties ;  and  it  cannot 
be  seen  what  manors  he  intended  to  grant ;  that  the  intent  ought 
to  appear  in  the  grant,  and  not  by  collateral  averment.  But  by 
the  court,  the  grant  is  certain  enough,  though  the  county  ib 
omitted. 

In  Jackson  v.  Clark  and  al,  7  John.  Rep,  217,  the  property 
in  the  deed  was  distinguished  as  <'  Lot  No.  1  of  the  smaller  lo(a 
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iDto  which  Lot  No.  3  of  the  subdivision  of  Lot  No.  10  io  the 
12th  general  allotment*of  the  patent  of  Kayaderosserus  is  sub- 
divided, beginning  at  a  hemlock  tree,"  &c.  and  so  bounding  it 
by  lots  of  different  numbers  adjoining  it.  It  was  objected  to  for 
uncertainty;  and  one  objection  was,  that  there  was  no  town  or 
county  roentbned,  which  would  be  decisive  of  the  situation. 
The  court  overruled  the  objection.  See  also  Blague  v.  GoW, 
Cro.  Car.  447,  473 ;  4  Tyng's  Mass.  R.  206  ;  Dyer,  50. 

In  the  case  of  Batry  v.  Coombe^  1  Pet.  U,  S.  Rep.  640,  the 
court  decreed  the  specific  performance  of  a  contract  much  more 
uncertain  and  imperfect  than  the  present  one.  Coonibe  made 
out  a  statement  of  an  account  bet.ween  himself  and  Barry,  con- 
sisting of  various  items,  amounting  to  a  large  sum.  In  this 
statement  he  credits  Barry  as  follows :  ^^  By  my  purchase  of  your 
half  E.  B.  wharf  and  premises  this  day,  as  agreed  on  between 
us,  $7,578  63."  This  paper  was  signed  by  Coombe,  each  par- 
ty having  a  copy.  On  a  bill  filed  for  a  specific  performance, 
Barry  set  up  the  uncertainty  of  the  agreement,  and  put  himself 
upon  the  statute  of  frauds,  as  the  defendant  has  done  here. 
The  court  said,  that  for  any  thing  that  appeared  on  the  face  of 
the  instrument,  E.  B.  wharf  may  be  as  definitive  a  description 
of  locality  as  F.  street ;  and  then  the  ambiguity  could  only  arise 
if  it  be  shown  that  the  bargainor  had  more  than  one  house  in 
F.  street,  like  the  two  manors  of  Dale,  put  in  the  old  books. 
Demurrer  overruled. 


Nathan  Wooden  and  others  v.  Robert  Morris  and  wife. 

The  agreement  of  a  ferae  covert,  with  the  aesent  of  her  husband,  for  the  sale 
of  her  real  eatate,  is  absolatelj  void  at  law,  and  conrta  of  equity  never  en- 
feioe  each  a  contract  against  her. 

When  hnaband  and  wife  file  a  joint  demurrer,  it  may  be  ovemiled  aa  to  the 
9 


6«  CASES  IN  CHANCERY, 

[WopOen  ^  al.  n  Worrit  and  mMj^.<^ 

husband  and  raitained  aa  to  the  wife.    Hia  net  necefsary  that  she  put  is^tf^ 
separate  demurrer.  . 

Bill  (br  specific  performance,  filed  JiuM'  Sth,  1833.  De^ 
murrer  by  Morris  and  wife,  the  defendantii  to  the  bill ;  assign-^ 
ing,  among  others,  for  cause  of  demurrer,  that  *it  £^^ars  by 
the  said  bill  of  complaint,  that  the  compbiaaiitl  MMfck  to  obtain 
the  specific  performance  of  an  article  of  agpoemeoti^  by  the  wife 
of  the  defendant,  R.  M.,  for  the  coDyeyanavuf'tlM^  right  of  the* 
said  S.  M.  to  certain  real  estate  which  descended  to  her  from  ber 
father,  or  which  was  devised  to  her  by  her  father,  E.  W.,  in  the 
said  bill  named,  and  yet  the  said  complainants  do  not  show  inr 
and  by  their  said  bill,  that  the  said  S.  M.  acknowledged,  on  a 
private  examination  apart  ffbm  her  hueband,  before  an  ofiScer 
authorized  to  take  such  acknowledgment,  that  she  signed,  sealed 
and  delivered  the  said  article  of  agreement  as  her  voluntary  act 
and  deed,  without  any  fear,  threat  or  compulsion  of  her  said* 
husband." 

The  cause  was  heard  upon  the  demurrer.  The  chancellor 
having  been  of  counsel  with  one  of  the  parties,  called  in  George 
K.  Drake,  esquire,  one  of  the  masters  of  the  court,  to  advise 
with  him,  &c.     The  demurrer  was  argued  before  the  master. 

Boke,  for  complainants; 

W.  Halstedy  for  defendants. 

The  Master.  The  bill  in  this  case  was  filed  to  procure  the 
specific  execution  of  a  contract  alleged  to  have  been  entered  into 
by  the  defendants,  together  with  other  persons,  under  their  hands 
and  seals,  to  convey  to  the  complainants  certain  lands  in  which 
the  wife  of  Robert  Morris  had  an  estate,  by  devise,  or  descent, 
from  her  father.  The  complainants  allege  performance  of  the 
contract  on  their  part,  and  also  by  all  the  other  parties  to  the  con- 
tract except  the  defendants.  They,  the  defendants,  have  demurred 
to  the  bill,  and  rely  especially  on  this  ground,  that  Sarah  Morris, 
the  defendant,  has  not  acknowledged  on  a  private  ezaminatioDi 
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^part  from  her  buBbaod^  before  a  competent  officer,  that  she 
signed,  sealed  afld  deUtcred  the  said  agreement  freely,  &c. 

This  ground  of  deouirrer,  so  far  as  respects  Sarah  Morris,  ap- 
pears to  be  weU  takes,  and  should  therefore  be  allowed.  '^  The 
agreemeoi  of  a  fame  eov«rt,  with  the  assent  of  her  husband,  for 
(he  sale  of  lMir>Mle6ta(€,  is  absolutely  void  at  law,  and  the  courts 
of  equity  defci  coferce  such  a  contract  against  her  '^  2  Kevfs 
Com.  141;  t^DdffA96;  6  Wendell,  13;  2  Jacob  and  Wal- 
ker, 412;  12  Mad.  Chan.  Rep.  261.  And  were  this  not  the 
case,  married  women  would  derive  but  little  protection  from  our 
act  of  assembly :  Rev.  Laws,  458,  sec.  4. 

But  for  aught  that  appears,  the  complainants  have  an  equita- 
ble claim  on  the  husband,  and  therefore  he  should  answer ;  and, 
as  respects  him,  the  demurrer  should  be  overruled. 

A  question  was  raised  by  the  counsel  for  the  complainants,  in 
relation  to  the  effect  of  the  husband  and  wife  having  joined  in 
a  demurrer  which  is  not  good  as  to  both.  It  is  suggested  that, 
in  such  case,  it  is  bad  as  to  both  ;  and  that,  under  such  circum- 
stances, they  should  not  have  joined,  but  that  she  should  have 
put  in  her  demurrer  by  her  next  friend.  But  I  can  see  oo  good 
reason  why  the  demurrer  may  not  be  overruled  as  to  the  hus^ 
band,  and  sustained  as  to  the  wife ;  and  such  was  the  decision 
in  the  case  of  the  Mayor,  ^c.  of  London  v.  Levy,  8  Vesey, 
jxin.  404. 

If  the  complainants  should  see  cause  to  amend  their  bill,  in 
ihvB  stage  of  the  proceedings,  they  should  be  at  liberty  to  do  so 
on  payment  of  costs. 
Order  accordingly. 
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Cornelius  L.  Haudenburgh,  James  S.  Nevius,  Abraham 
SuYDAM,  and  others,  v.  The  Farmers  and  Mechanics' 
Bank  of  New-Brunswick,  and  others. 

Upon  application  for  an  injunction,  where  notice  is  given,  and  the  parties  are 
beard  upon  the  application,  affidavits  taken  ezparte,  and  without  notice, 
may  be  read  upon  the  hearing. 

If  the  bill  bo  filed,  the  defendant  may  put  in  an  answer,  and  use  the  answer 
on  the  hearing,  not  as  an  answer,  but  as  an  affidavit 

Where  the  first  election  of  directors  of  a  bank  is  authorized  to  be  held  upon 
a  call  made  bj  commissioners  appointed  bj  the  act,  it  is  not  essential  that 
the  call  should  be  the  result  of  any  formal  order  of  the  commissioners. 

Where  the  original  notice  is  in  the  hand.writing  of  the  secretary  of  the  com- 
missioners, he  being  one  of  them,  and  the  names  of  the  other  commission, 
ers  are  signed  by  him,  if  the  notice  is  published  and  in  no  way  disavowed  by 
the  commissioners,  it  will  be  deemed  their  act. 

After  the  organization  of  the  company  by  the  stockholders,  the  powers  of  the 
commissioners  are  at  an  end. 

The  commissioners  cannot,  afler  having  advertised  a  meeting  of  the  subscri- 
bers  for  the  choice  of  officers,  as  specified  in  the  act,  adjourn  or  postpone 
the  Alectiou  at  their  pleasure. 

IS^  sdfalBribers  acquire  under  the  notice  a  right  to  hold  the  election  at  the 
..tune  appointed,  and  to  come  into  possession  of  the  property  they  have  in. 
iwitad,  and  as  a  general  rule,  the  commissioners  have,  aAer  that,  no  right 
to  interfere  against  the  will  of  the  subscribers. 

If  the  commissioners,  after  calling  a  meeting  of  the  subscribers,  order  the 
election  postponed,  and  the  subscribers,  nevertheless,  refiise  to  postpone* 
and  proceed  with  the  election ;  the  election  will  not  be  thereby  avoided,  un- 
less in  tlie  opinion  of  the  court  a  postponement  was  clearly  necessary. 

But  if  UJ  considerable  number  of  subscribers  had  been  deprived  of  their  elec 
tivo  franchise  in  consequence  of  the  postponement,  would  the  election  be 
avoided? — Quere. 

The  commissioners  have  a  right  to  the  custody  of  Uit  money  paid  into  their 
hands  ;  but  if  their  treasurer  wrongfully  wUhliold  kftom  them,,  that  is  no 
ground  for  postponing  an  election  by  the  stoejUurfdeit. 

The  court  cannot  set  aside  an  election  for  a  meM  irregularity,  nor  because  the 
expenses  of  the  commissioners  were  not  paid. 

To  authorize  an  injunction  to  prevent  an  instalment  being  paid  in,  the  court 
ought  to  bo  satisfied  that  the  election  was  entirely  without  authority,  and 
void. 

The  bill  in  this  cause  was  exhibited  on  behalf  of  the  receivers 
AD(1  certain  of  the  stockholders  of  the  Farnners  and  Mechanics' 
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Bank  of  New-Brunswick ;  praying,  anoong  other  things,  that 
the  president  and  directors  of  the  said  company  be  restrained  by 
injunction  from  calling  in  or  receiving  an  instalment  of  the  capital 
stock  of  said  company,  and  from  declaring  the  first  instalment 
forfeited  in  case  of  non-payment,  and  also  from  calling  in  any 
other  instalment  until  the  further  order  of  the  court  Upon  ex- 
hibiting the  bill,  the  chancellor  directed  notice  of  the  application 
to  be  given,  and  a  copy  of  the  bill  to  be  served  on  the  defendants. 
The  cause  came  on  for  hearing,  pursuant  to  notice,  on  the  6tb 
day  of  July,  1834,  upon  the  bill,  and  exparle  affidavits  on  the 
part  of  the  defendants,  the  bill  not  having  been  previously  filed. 
The  nature  of  the  bill  is  fully  stated  in  the  opinion  of  the  chan- 
cellor. 

C  L.  Hardcnburgh  and  Wall,  for  complainants,  in  support 
of  the  motion. 

Scott  and  /.  H.  Williamson^  contra. 

*•' 
The  Chancellor.  On  the  twenty-fifth  of  Februaiy  IM^' 
the  legislature  passed  an  act  to  incorporate  the  Farmers  and  ]j|fi* 
chanics'Bank  of  New-Brunswick,  with  a  capital  of  one  hundred 
thousand  dollars,  and  liberty  to  increase  it  to  two  hundred  thou- 
sand dollars.  The  sum  of  fifty  thousand  dollars  was  |ip  be  sub- 
scribed and  actually  paid  in,  before  the  bank  should  commence 
business.  Twelve  commissioners  were  appointed  to  risceive  sub- 
scriptions for  the  stocl^  and  the  sums  subscribed  were  directed  to 
be  paid  in  the  following  imanner,  viz. :  five  dollars  on  each  share 
at  the  time  of  sube^bidg,  to  the  commissioners ;  and  the  re- 
mainder in  such  instaknonts,  and  at  such  times,  as  the  president 
and  directors  should  appoint.  The  commissioners,  or  any  seven 
of  them,  were  authorized,  as  soon  as  two  thousand  shares  should 
be  subscribed,  to  call  a  meeting  of  the  subscribers  at  New-Bruns- 
wick, by  giving  at  least  three  weeks  previous  notice  in  the  news- 
papers printed  in  that  city ;  at  which  meeting  the  subscribers 
aiiould  choose  from  among  themselves  eleven  directors,  to  serve 
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until  the  second  Monday  in  May,  1835,  and  that  the  said  directors 
should  choose  from  their  own  number,  one  to  serve  as  president. 

The  foil!  presented  in  this  case,  states,  that  two  of  the  commis- 
sioners declined  acting ;  that  eight  of  the  remaining  ten  met  in 
the  city  of  New-Brunswick,  on  the  4th  of  March,  1834,  and  or- 
ganized themselves  into  a  board  for  the  purpose  of  performing 
the  duties  and  executing  the  powers  given  them  by  the  said  act. 
Cornelius  L.  Haidenburgh  was  appinled  chairman,  and  Little- 
ton Kirkpatrick  secretary.  And  the  board,  at  a  meeting  held  on 
the  8th  day  of  March,  ordered  that  books  of  subscription  for  the 
capital  stock  of  said  bank,  should  be  opened  on  the  first  Wednes- 
day in  April  then  next,  and  remain  open  for  ten  days  in  succes- 
sion, unless  the  whole  amount  of  the  capital  stock  should  be 
sooner  subscribed.  Of  this  order  due  notice  was  given  in  the 
public  newspapers  of  the  city.  The  board  again  met  on  the  first 
day  of  April,  and  then  ordered  that  any  person  subscribing  to  the 
capital  stock  of  the  corporation,  should,  at  the  time  of  subscri- 
bing, pay  five  dollars  on  each  share  subscribed  for.  They  ap- 
pointed five  of  their  number  a  committee  to  receive  subscriptions, 
and  also  appointed  David  Mcrcereau  their  treasurer  to  receive  the 
moneys  which  should  be  paid  by  the  persons  subscribing.  The 
books  of  subscription  were  opened  at  the  time  appointed,  and 
were  kept  open  for  ten  days ;  during  which  time  there  were  sub- 
scribed two  thousand  seven  hundred  and  sixty  shares.  Each 
person  at  the  time  of  subscribing,  paid  into  the  hands  of  the 
treasurer  five  dollars  on  each  share,  amounting  to  thirteen  thou- 
sand eight  hundred  dollars,  which  the  said  treasurer  received 
from  the  board  of  commissioners  as  their  treasurer,  and  for  the 
commissioners.  The  board  met  again  on  the  12th  day  of  April, 
at  which  time  the  chairman  of  the  board  reported  that  the  books 
had  been  opened  pursuant  to  notice ;  that  two  thousand  seven 
hundred  and  sixty  shares  of  the  capital  stock  had  been  subscri- 
bed, and  that  the  subscription  money  which  had  been  paid, 
amounting  to  thirteen  thousand  eight  hundred  dollars,  was 
in  the  hands  of  the  said  treasurer,  subject  to  the  order  of  the 
board.    And  thereupon,  a  committee  of  three  was  appointed, 
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^hosc  dury  it  was  made,  in  coDnexion  with  the  treasurer,  to 
take  charge  of  the  said  subscription  money,  and  deposit  the  same 
in  the  State  Bank  at  New-Brimswick,  and  take  a  certificate  of 
such  deposite.  On  the  third  of  May  the  commissioners  agaio 
met,  and  the  committee  last  mentioned  reported  that  they  had 
called  at  the  residence  of  the  treasurer,  and  did  not  find  him  at 
borne,  and  that  he  afterwards  informed  the  chairman*  ef  the 
committee  that  he  had  deposited  the  money  in  a  bank  of  the  city 
of  New- York.  On  the  I6tb  of  April,  a  notice  was  published 
in  (be  newspapers  of  (he  city,  that  a  meeting  of  the  subscribers 
would  be  held  on  Tuesday  the  8th  day  of  May,  at  10  o'clock^ 
A.  M.  to  choose  directors  to  manage  the  concerns  of  the  institu- 
tion. The  notice  appeared  with  the  names  of  all  the  commis- 
sioners affixed  to  it,  but  wa&  published  withont  any  previous 
meeting  called,  and  without  authority  from  any  seven  of  thera^ 
At  the  meeting  of  the  3d  of  May,  above  mentioned,  the  board, 
after  hearing  the  report  of  their  committee,  appointed  with  the 
treastrrer  to  deposit  the  subscription  money  in  the  State  Bank,- 
that  the  treasurer  had  deposited  the  said  money  in  a  bank  in 
New- York,  and  not  knowing  that  the  same  was  true,  or  in  what 
bank  the  said  deposit  had  been  made,  or  whether  the  said  mo- 
neys were  subject  to  the  order  and  control  of  the  board  of  com* 
missioners,  made  an  order,  that  the  treasurer  produce  before  the 
board,  on  the  6th  day  of  May  then  next,  the  said  money,  or  a 
proper  certificate  that  the  same  was  deposited  to  the  credit  of  the 
commissioners.  On  the  said  6th  day  of  May,  the  said  commis- 
sioners met ;  and  although  the  order  of  the  3d  of  May  had  been 
duly  served  on  the  said  treasurer,  he  failed  to  appear ;  nor  did  he 
produce  before  the  commissioners  the  said  money,  or  any  part 
thereof,  or  any  certificate  concerning  the  same.  Under  these 
circumstances,  the  board  felt  unwilling  that  an  election  for  di- 
rectors should  take  place,  and  being  advised  that  the  notice 
which  had  been  given  was  illegal,  and  desirous  of  being  better 
advised  in  the  matter,  they  ordered  the  election  for  directors  post- 
poned to  the  22d  day  of  May.  This  order  was  published  in  the 
public  newspapers  in  the  city. 
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On  the  16th  day  of  May  the  board  of  commissioners  met,  an^ 
being  of  opinion  that,  under  the  sixth  section  of  the  act,  the 
original  call  or  notice  for  a  nieeting  of  subscribers  to  choose  direc- 
tors was  illegal — (he  same  not  having  been  made  by  the  board, 
or  any  seven  of  them,  they  came  to  the  following  resolution,  vi2.^ 
"  Whereas  it  appears  to  the  commi^ioners,  that  the  original 
order  for  holding  the  election  for  directors  of  the  Farmers  and 
Mechanics'  Bank  of  New-Brunswick,  was  not  made  m  accord- 
ance with  the  terms  of  the  charter ;  and  whereas  the  moneys 
paid  by  the  subscribers  to  the  treasurer,  have  not  been  placed 
under  the  control  of  the  eommiMoners,  pursuant  to  an  order  for 
that  purpose ;  therefore,  readvedi  ib^t  the  election  for  directors^ 
which  was  postponed  to  the  22d  instant,  be  further  postponed 
indefinitely^  and  that  public  ttbttee  thereof  be  given  in  the  news^ 
papers  of  this  city,  b  j  the  publication  of  this  order." 

This  resolution  was  pablisbed  iQ  one  of  the  newspapers  of  the 
eity ;  the  publisher  of  the  other  p^per  omitted  and  neglected  to 
publish  it.  Notwithstanding  this  resolution,  certain  of  the  sub- 
scribers met  on  the  said  22d  day  of  May,  and  chose  eleven  di- 
rectors, all  of  whom  save  one  accepted  the  appointment  These 
directors  afterwards  appointed  James  F.  Randolph  president, 
Lewis  Carman  cashier,  and  David  Mercereau  bookkeeper.  .Be- 
fore the  election  was  gone  into^  the  electors,  or  a  very  large  ma-^ 
jority  of  them,  were  informed  that  the  election  had  been  postpon- 
ed by  the  board  of  commissioners,  for  tbe  reasons  before  men- 
tioned, and  they  were  requested  not  to  proceed  with  the  election 
until  the  treasurer  had  properly  accounted  for  the  moneys  receiv- 
ed by  him« 

The  bill  then  charges^  that  the  election  was  not  in  pursuance 
of  the  laws ;  that  it  was  conducted  without  rightful  power  and 
authority,  and  was  ia  nolatk>n  of  the  vested  rights  and  interests 
of  the  other  subscribersi  and  contrary  to  equity  and  good  con- 
science. It  charges,  that  the  voters  bad  not  the  requbite  certifi- 
cates to  qualify  them  as  voters ;  and  that  the  inspectors,  after 
having  closed  the  polls  and  adjourned,  opened  them  to  receive 
other  vote^,  and  that  such  other  votes  were  actually  received. 
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The  bill  further  charges,  that  the  said  treasurer  still  detains 

Che  said  sum  of  money  from  the  commissioners,  in  violation  of 

mhe  trust  under  which  he  received  it,  and  that  those  who  voted  at 

mhe  election  combined  together  to  get  the  management  and  con^ 

trol  of  the  institution,  contrary  to  law,  and  the  just  rights  and 

interests  of  the  complainants. 

It  also  states,  that  the  president  and  directors  have  ordered  an 
instalment  of  live  dollars  on  each  share  subscribed  for,  to  be  paid 
on  the  ninth  day  of  July^  and  that  the  expenses  of  the  commis* 
sioners  remain  unpaid. 

The  bill  prays,  that  the  treasurer  may  be  decreed  to  pay  over 
the  said  money  to  the  committee  appointed  with  himself  to  re' 
ceive  and  deposit  it  in  the  State  Bank  at  New-Brunswick,  or  that 
the  said  treasurer  may  be  decreed  to  deposit  it  there  to  the  credit 
of  the  said' commissioners,  and  to  pay  over  to  the  secretary  of  the 
commissioners  the  sum  of  one  hundred  and  fourteen  dollars  and 
thirteen  and  a  half  cents ;  that  the  election  for  directors  may  be 
set  aside  and  decreed  null  and  void ;  and  further,  that  the  presi- 
dent  and  directors  be  restrained,  by  the  order  and  injunction  of 
the  court,  from  calling  in  the  said  instalment  or  receiving  it,  and 
from  declaring  the  first  instalment  forfeited  in  case  of  non-pay- 
ment ;  and  also  from  calling  in  any  other  instalment  until  the 
further  order  of  the  court. 

The  application  for  an  injunction  was  made  to  the  chancellor 
at  his  chambers ;  but  considering  it  rather  special  in  its  character, 
and  one  not  of  ordinary  occurrence,  it  was  directed  that  a  copy 
of  the  bill  should  be  served  on  the  defendants,  and  notice  given 
of  an  application  at  some  future  day.  This  was  done,  and  the 
matter  came  on  to  be  heard  on  Tuesday  the  eighth  day  of  July 
iastanU 

Upon  the  hearing,  the  defendants  offered  to  read  sundry 
afSdavits,  touching  some  of  the  matters  stated  in  the  bill,  ta- 
ken exparte  and  without  notice.  Upon  objeclion  being  made, 
the  affidavits  were  ordered  to  be  read,  subject  to  the  future  opin- 
ioQ  of  the  court.  Before  considering  the  case  on  its  u^erits,  it 
will  be  necessary  to  decide  upon  their  admissibility.  If  this  were 
10 
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a  new  question,  I  should  be  strongly  inclined  to  disallow  them^ 
upon  the  ground,  that  to  permit  affidavits  to  be  taken  as  to  par- 
ticular matters  charged  in  the  bill,  and  taken  exparte,  might 
surprise  the  complainants,  and  either  compel  them  to  pstpone 
their  application  for  the  purpose  of  procuring  counter  affidavits, 
or  proceed  to  the  hearing  under  great  disadvantages.  But  I  un- 
derstand the  question  has  been  settled  in  this  court,  in  favor  of 
theii  admissibility,  h  is  very  certain  that  a  practice  has  prevail- 
ed to  a  considerable  extent,  founded  on  the  opinion  that  the  law 
on  the  subject  was  settled  ;  and  I  shall  accordingly  admit  them, 
and  also  the  documents  exhibited.  If  the  bill  had  been  on  file 
the  defendants  might  have  put  in  an  answer  to  it,  and  used  that 
on  the  argument,  not  as  an  answer,  but  as  an  afiUdavit.  This 
has  frequently  been  done,  and  in  almost  every  case  in  which  the 
court  has  directed  a  notice  to  be  given  of  the  application,  and  a 
copy  of  the  bill  to  be  served ;  or  where  such  notice  has  beea 
given  without  express  direction,  on  the  ground  that  the  court,  if 
applied  to,  would  have  given  such  direction,  it  has  been  usual 
ibr  both  parties  to  produce  affidavits.  It  was  done  in  the  cases  of 
Weston  V.  the  Camden  and  Amboy  Railroad  and  Transpor- 
tation Co,,  and  Scudder  v.  the  Trenton  and  Delaware  Falls 
Co,f  Saxton,  696 ;  and  although  no  objections  were  made,  they 
were  received  on  the  ground  that  it  was  in  accordance  with  the 
practice  of  the  court. 

It  is  understood  that  such  is  the  practice  in  the  state  of  New- 
York,  but  I  do  not  find  any  adjudged  case  in  which  the 
question  was  distinctly  raised.  In  Beekman  v.  the  Saratoga 
and  Schenectady  Railroad  Co.^  3  Paige,  45 — which  was  an 
application  for  an  injunction — the  defendants  produced  affida- 
vits and  documents  against  the  motion,  and  they  were  read 
and  adverted  to  by  the  chancellor  in  his  opinion.  From  this 
it  may  be  inferred,  that  the  practice  in-  that  court  is  the  same  aa 
in  our  own. 

The  English  mode  of  granting  injunctions  differs  so  widely 
from  ours,  that  we  can  only  receive  aid  from  their  practice  by 
analogy.    That  analpgy  if  in  favor  of  what  I  consider  to  have 
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heen  the  practice  in  New-Jersey :  Morphett  v.  Jhnes,  19  Ves» 
350 ;  Eden  on  Injunction^  236,  aod  (be  cases  there  eked. 

David  Mercereau  testifies  that  4ie  was  oiie  of  the  commission- 
ers, and  as  their  treasurer  received  from  the  subscribers  thirteen 
'thousand  eight  hundred  dollars,  all  of  which,  except  three  hun- 
•dred  dollars,  he  depsited  in  the  Mechanics  and  Traders*  Bank 
in  New- York.  Ten  thousand  dollars  were  deposited  on  the  seventh 
of  April,  and  three  thousand  five  hundred  dollars  on  the  fourteenth 
of  April.  For  these  deposites  he  received  certificates  as  treasurer  of 
the  commissioners.  He  stales  further,  that  on  Tuesday  the  sixth 
t>f  May,  be  exhibited  these  certificates  to  the  persons  composing 
the  committee  api)ointed  to  receive  from  him  the  money,  as  above 
stated.  They  severally  expressed  themselves  perfectly  satisfied. 
That  one  of  them,  in  reply  to  a  question  whether  he  should  hand 
over  the  certificates  to  the  commissioners,  tokl  him  he  must  not 
do  so,  but  keep  them  himself.  That  being  compelled  to  leave 
New-Brunswick  at  eight  o'clock  in  the  morning  of  the  sixth  of 
May,  be  could  not  meet  with  the  commissioners  that  day.  That 
the  election  for  directors  took  place  on  the  eighth  of  May^  and  two 
thousand  two  hundred  votes  were  given.  On  the  evening  of  the 
same  doy  the  directors  met  and  organized,  and  all  of  them  save 
one  were  sworn  into  oflftce.  They  elected  James  F.  Randolpli 
president.  On  the  same  day,  deponent  transferred  and  delivered 
to  the  president  and  directors  of  said  bank  the  above  ii>entioned 
certificates,  and  Lewis  Carman's  duebill  for  two  hundred  dollars, 
and  one  hundred  dollars  in  money,  making  in  all  thirteen  thou- 
sand eight  hundred  dollars,  and  received  therefor  a  full  discharge 
from  the  saki  president  and  directors  of  the  said  bank. 

D.  Fitz  Randolph  proves  the  publication  of  a  notice  for  an 
election  on  the  eighth  of  May,  for  at  least  three  weeks,  in  both  the 
papers  in  the  city. 

James  F.  Randolph  testifies,  that  the  amount  of  thirteen  thou- 
sand eight  hundred  dollars,  received  from  the  subscribers,  was 
received  by  the  president  and  directors  from  D.  Mercereau,  one 
of  the  commissioners,  in  the  certificates,  note  and  money,  as 
4ibove  stated ;  and  that  he,  as  president  of  the  baok,  caused  ihe 
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said  certificates  to  be  taken  to  the  Mechanics  and  Traders'  Bank  in 
New-York,  and  surrendered,  and  ilia  said  sum  of  thirteen  thou- 
sand five  Iiundred  dollars  to  be  deposited  in  the  bank  last  men- 
tioned to  the  credit  of  the  Farmers  and  Mechanics'  Bank  of  New- 
Brunswick,  on  the  ninth  day  of  May ;  and  that  the  same  has  ever 
since  remained,  and  sliU  does  remain,  in  said  bank ;  and  that  he 
retains,  as  president,  the  said  duebiU  and  the  said  one  hundred 
dollars — the  whole  subject  to  the  order  and  direction  of  the  said 
Farmers  and  Mechanics'  Bank  of  New-Brunswick  ;  and  that  on 
the  receipt  of  the  said  certificates,  duebill  and  money,  as  aforesaid, 
from  the  said  David  Mercereau,  he,  by  the  direction  of  the  board 
of  directors  of  the  bank,  executed  to  the  said  David  Mercereau 
a  full  and  complete  discharge  therefor. 

The  affidavits  of  William  Letson,  Samuel  Baker,  and  Lewis 
Carman,  relate  principally  to  the  election,  and  the  mode  of  con- 
ducting it,  and  will  be  adverted  to  hereafter,  if  need  be. 

The  object  of  the  present  application  is,  that  an  injunction 
may  issue  to  restrain  the  Farmers  and  Mechanics'  Bank  of  New- 
Brunswick  from  calling  in  a  second  instalment  on  the  capital 
stock  subscribed.  By  the  fourth  section  of  the  act  of  incorpora- 
tion, five  dollars  on  each  share  subscribed  are  directed  to  be  paid 
to  the  commissioners  at  the  time  of  subscribing,  and  the  remain- 
der in  such  instalments,  and  at  such  times,  as  the  president  and 
directors  shall  appoint.  A  call  having  been  made  for  a  second 
instalment,  and  the  complainants  alleging  that  it  is  made  by 
persons  having  no  right  to  make  it — by  a  pretended  corporation, 
having  no  legal  existence — it  becomes  important  to  inquire, 
whether  there  has  been  in  truth  any  lawful  election  of  directors. 
This  inquiry  lies  at  the  foundation  of  the  whole  case. 

It  appears  by  the  bill  itself,  that  the  books  for  subscription  were 
opened  by  the  commissioners  upon  due  notice,  and  that  they  re- 
mained open  for  the  time  prescribed  by  the  act.  More  than  two 
thousand  shares  were  subsciibed,  and  the  sum  of  five  dollars  on 
each  share  actually  paid  by  the  subscribers  to  the  commissioners 
at  the  time  of  subscribing.  Upon  this  a  meeting  of  the  subscri- 
bers was  called  by  the  coinmissionors,  and  duly  published^  for 
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(he  eighth  of  May  ;  and  on  that^lay  a  majority  of  the  stockholders 
met  and  went  into  an  electkm :  and  the  persons  now  claiming  to 
be  diiectors,  were  elected  by  a  large  majorfiy  of  votes. 

But  it  is  objected,  that  the  election  was  wittibut  authority,  and 
therefore  void  ;  and  this  opon  seveHtf  grounds. 

And  in  the  first  place,  it  is  alleged  that  there  was  in  truth  no 
order  of  the  commissioners  to  call  a  meetiog  of  the  subscribers 
for  the  eighth  of  May,  the  day  the  etacden  was  held. 

I  think  this  objection  cannot  prevail.  The  election,  it  is  true, 
was  to  be  had  on  the  call  of  the  commissioners ;  but  it  was  not 
essential  that  this  call  should  be  the  result  of  any  formal  order  of 
tbe  commissioners.  It  is  in  evidence  that  the  original  notice  giv- 
en to  the  printer,  is  in  the  hand-writing  of  the  secretary,  he  be- 
iag  one  of  the  commissioners,  and  that  with  his  own  hand  be 
signed  the  names  of  the  other  commissioners,  including  those 
who  bad  not  acted.  It  is  not  to  be  supposed  that  this  was  done 
without  the  knowledge  and  implied  assent  of  the  commissioners, 
or  a  majority  of  them ;  much  less,  that  it  was  done  against  their 
will.  The  notice  was  published  for  three  weeks  in  the  papers  of 
tbe  city  in  or  near  which  they  all  reside,  and  the  act  was  in  no 
way  disavowed.  It  is  reasonable  to  presume  that,  although  no 
direct  order  to  that  effect  was  given,  it  was  understood  to  be  a 
matter  of  course,  and  the  secretary,  himself  one  of  the  commis- 
sioners, felt  himself  authorized  to  give  the  notice.  Under  such 
circumstances,  and  especially  as  the  notice  was  not  recalled,  or 
in  any  way  disowned  by  the  commissioners,  I  deem  it  right  to 
consider  it  their  act. 

If,  however,  there  were  doubts  on  the  subject, ,  they  would  be 
removed  by  the  proceedings  of  the  commissioners  on  tbe  sixth  of 
May,  at  a  meeting  held  on  that  day,  and  when  the  subject  was 
brought  before  them,  as  it  must  have  been  from  the  nature  of  the 
resolution  then  adopted.  They  did  not  disown  the  notice,  and 
declare  it  void  as  not  being  the  act  of  the  commissioners,  but  they 
resolved  to  postpone  the  matter  until  the  twenty-sf^cond  of  May. 
This  postponement  is  a  recognition  of  the  propriety  of  the  original 
notice.   If  tbe  one  was  invalid  and  unlawfu||  the  other  must  have 
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been  equally  so,  and  thus  an  election  held  on  the  twenty-second 
would  also,  upon  the  principle  contended  for,  have  been  unlawful 
This  was  not,  and  could  not  have  been,  the  intention  of  the  com- 
missioners. Tlieir  object  doubtless  was,  to  have  the  election  law- 
fully held  on  the  day  fixed  in  the  order  of  postponement. 

But  it  is  again  objected,  that  the  election  was  unlawful  and 
without  authority,  because,  upon  the  day  on  which  it  was  held, 
to  wit,  on  the  eighth  of  May,  the  commissioners,  or  a  majority  of 
(hem,  at  a  regular  meeting,  and  by  a  formal  vote,  resolved  to  post- 
pone the  meeting  of  the  subscribers  to  the  twenty-second  of  May ; 
and  in  defiance  of  such  postponement,  the  subscribers,  or  a  majority 
of  them,  proceeded  to  hold  an  election,  and  to  organize  them- 
selves into  a  company  under  the  act  of  incorporation.  This 
raises  the  question  as  to  the  rights,  powers  and  duties  of  the 
commissioners. 

In  all  our  acts  incorporating  banks,  commissioners  are  ap- 
pointed to  open  books  and  receive  subscriptions  for  the  capital 
stock.  They  are  agents  for  those  who  shall  afterwards  subscribe 
to  the  stock ;  and  they  have,  in  a  certain  sense,  a  trust  to  exe- 
cute on  behalf  of  the  public.  They  are  to  see  that  the  money  to 
be  paid  at  the  time  of  subscribing,  is  actually  paid  and  received 
in  good  faith.  This  is  an  imprtant  duty.  It  is  important  to  the 
public,  that  the  basis  of  our  monied  institutions  should  be  money 
itself,  and  not  credit;  and  it  is  important  to  bona  fide  stock- 
holders, that  their  property  should  not  be  placed  under  the  con- 
trol of  speculators.  They  are  to  act  as  other  bodies  act.  The 
will  of  the  majority  must  govern,  and  the  act  of  the  majority 
must  be  taken  as  the  act  of  the  whole.  They  have  a  right  to 
meet  and  organize  for  the  transaction  of  business,  as  was  done 
by  the  commissioners  in  this  case,  appoint  their  secretary,  treas- 
urer, and  if  need  be,  their  committees.  In  some  cases,  though 
not  in  this,  they  have  the  distribution  of  stock  where  there  is  an 
excess.  When  the  requisite  number  of  shares  of  the  capital 
stock  are  subscribed,  and  the  first  instalment  paid,  they  are  au- 
thorized and  required  to  call  a  meeting  of  the  subscribers,  that 
they  may  organize  and  take  their  own  business  in  their  own 
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hands.     After  such  organization,  ihe  powers  of  the  comBnission- 
ere  are  at  an  end. 

The  call  for  the  meeting  of  the  subscribers  on*  the  eighth,  we 
have  already  considered  as  proper.  Had  the  commissioners  a  right 
to  postpone  to  the  twenty-second?  I  ara  unwilling  to  adopt  the 
principle  contended  for  at  the  bar,  that  after  receiving  the  subscript 
tion,  the  office  and  fimctions  of  the  commissioners  cease  entirely^ 
They  are  the  depositories  of  the  subscription  books,  from  which 
it  is  to  be  ascertained  who  are  entitled  to  vote ;  and  they  hold  the 
subscription  money,  which  cannot  properly  be  paid  over  until 
there  is^  some  lawful  organization  of  the  company.  It  seems 
reasonable^  then,  that  they  should  exist  as  a  body  until  they  can 
be  lawfully  discharged  from  the  responsibility  of  their  trust.  But 
I  am  equally  unwilling  to  admit  that  the  commissioners,  after 
having  advertised  a  meeting  of  the  subscribers  for  the  period 
specified  in  the  act,  can  adjourn  or  postpone  the  same  at  their 
pleasure ;  for  if  so,  they  might  entirely  defeat  the  object  of  the  act 
of  incorporation.  It  would  be  going  too  far,  perhaps,  to  say,  thai 
they  may  not  do  it  in  any  case.  Circumstances  might  occur,  in 
which  the  exercise  of  such  a  pwer  on  the  part  of  the  commis- 
sinners  would  be  indispensable.  But  I  consider  that,  as  soon  as 
lawful  notice  is  given  of  a  meeting  of  subscribers  for  the  choice 
of  officers,  the  subscribers  acquire  rights  under  it.  They  acquire 
the  right  to  hold  the  election  at  the  time  appointed,  and  to  come 
into  possession  of  the  property  they  have  invested ;  and  as  a  gen- 
eral rule,  the  commissioners  have  after  that  no  right  to  interfere 
against  the  will  of  the  sobscribers.  The  act  does  not  confer  on 
them  any  such  power,  nor  does  it  speak  of  any  thing  to  be  done 
by  them  after  calling  the  meeting.  They  are  not  required  to  at* 
tend  at  the  election.  If  they  do  attend,  there  is  no  power  com- 
mitted to  them.  The  election  is  not  under  their  management  or 
supervision.  Inspectors  are  to  be  chosen,  not  by  the  commission- 
ers, but  by  the  subscribers  themselves ;  and  those  inspectors  su- 
perintend and  direct  the  election.  Neither  the  act  under  which 
they  derive  their  authority,  nor  the  reason  of  the  thing,  appears 
to  contemplate  such  a  power. 
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If  the  commissioners  took  upon  themselves  to  exercise  a  power 
nol  specially  granted^  the  rightful  act  of  the  subscribers  in  elect- 
ing their  officers  ought  not  to  be  avoided,  unless  in  the  opinion 
of  the  court,  a  postponement  was  clearly  necessary  under  the 
circumstances  of  the  case.  If  no  such  necessity  existed,  the  act 
of  the  commissioners,  however  well  intended,  was  an  excess  of 
authority^  and  void. 

Let  us  now  inquire  into  some  of  the  grounds  assigned  for  the 
postponement,  and  see  how  far  the  measure  was  necessary  for 
the  protection  of  the  interests  of  the  commissioners,  the  subecri- 
hers,  or  the  community. 

The  first  and  principal  one  is,  that  the  treasurer  of  the  com- 
missioners had  refused  or  neglected,  when  requested,  to  deposit 
the  subscription  money  in  the  State  Bank  at  New-Brunswick, 
pursuant  to  an  order  of  the  commissioners. 

It  is  to  be  remembered,  that  the  bill  doe;?  not  charge  that  the 
money  was  not  actually  paid  by  the  subscribers,  and  received  by 
the  treasurer  -,  on  the  contrary,  these  matters  are  distinctly  al- 
leged in  the  bill ;  and  there  is  no  charge  that  the  money  was  not 
in  the  possession  and  under  the  contol  of  the  treasurer.  It  is  not 
charged  that  he  lost,  squandered  or  wasted  it.  But  it  appears, 
that  on  the  twelfth  day  of  April,  after  the  subscriptions  were  re- 
ceived, a  committee  of  three  was  appointed  to  take  charge  of  the 
money,  and  with  the  treasurer  deposit  it  in  the  State  Bank  at 
New-Brunswick.  It  was  perfectly  right  for  the  commissioners  to 
make  such  appintment,  and  take  order  in  relation  to  the  depo- 
siting of  the  money.  The  treasurer  was  their  officer  and  agent 
He  received  the  money  by  their  appointment,  and  for  them,  and 
as  such  treasurer,  had  no  more  right  to  detain  it  from  their  custo- 
dy or  control,  than  the  committee  appointed  to  receive  subscrip- 
tions had  to  retain  the  books.  The  committee  reported  to  the 
commissioners  on  the  third  of  May,  that  they  had  called  upon  the 
treasurer,  and  were  informed  that  he  had  deposited  the  money  in 
a  bank  in  the  city  of  New- York.  They  then  ordered  that  the 
treasurer  should  produce  the  money  before  the  board  on  the  sixth 
of  May,  or  a  certificate  that  the  money  was  deposited  to  the  credit 
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of  the  commissioners,  or  in  default  thereof  that  the  election  sliould 
be  postponed.  On  the  sixth  of  May,  neither  the  money  nor  the  cer-^ 
tificate  was  produced ;  and  the  treasurer  not  appearing,  they  ordered 
the  election  of  directors  to  be  postponed  to  the  twenty-second  of  the 
same  month.  The  explanation  given  of  the  transaction  by  tho 
treasurer  is  not  very  satisfactory,  and  must  naturally  have  had  a 
tendency  to  create  suspicion  in  the  minds  of  the  commissioners ; 
but  it  in  some  measure  relieves  the  case  as  presented  by  the  bilK 
Taken  tc^ether,  the  amount  is  this:  that  one  of  the  commis* 
sionere  had  the  money  in  his  own  hands,  as  treasurer  of  tho 
board ;  or  rather,  as  such  treasurer,  had  deposited  it  in  a  bank 
in  the  city  of  New-York ;  whereas  the  commissioners  insisted 
that  the  money  should  be  deposited  in  the  State  Bank  at  New-^ 
Brunswick.  It  is  not  alleged  in  the  bill,  that  the  money  was  not 
in  truth  deposited  in  the  bank  in  New- York,  or  that  it  was  un-^ 
safe  there ;  but  it  was  a  contest  between  the  commissioners  and 
the  treasurer,  in  regard  to  the  custody  of  the  money.  I  have 
already  stated  that  the  commissioners  (I  mean  the  majority  of 
them)  had  a  right  to  hold  it  as  against  their  treasurer  ;  and  he 
erred  in  supposing  he  had  a  right  to  retain  it.  But  I  do  not  cou' 
ceive  that  this  was  a  sufficient  ground  for  postponing  the  election, 
and  thereby  depriving  the  stockholders  of  the  pwer  of  looking 
to  their  own  concerns.  Were  they  to  be  deprived  of  their  fran* 
chise  until  this  controversy  was  settled  ? — until  it  might  be  ascer* 
tained  whether  the  treasurer,  himself  a  commissioner,  had  a 
right  to  retain  the  money,  notwithstanding  the  order  of  the  com- 
missioners that  it  should  be  paid  to  them  or  deposited  to  their  or- 
der ?  I  think  noL  It  was  not  essential  to  their  safety.  Their 
claims  upon  the  treasurer  for  the  money  were  not  impaired  by 
the  election.  If  the  directors  sought  it  at  their  hands,  their 
right  to  compel  the  payment  of  it  by  the  treasurer  was  a  perfect 
right,  and  could  be  exercised  as  well  after  the  election  as  before. 
Suppose  the  money  in  danger  of  being  lost ;  would  it  have  been 
right  for  the  commissioners  to  take  the  matter  under  their  own 
care,  and  by  a  temporary  or  indefinite  postponement  to  preclude 

the  fltockholders  from  acting  ? 
U 


SEP  CASES  IN  CHANCERY, 

[I&rdextbargh  et  al.  y.  Farmen  &  Mechanics'  Bank  of  N. Brunswick  et  aJ7 

Nor  was  it  essential  to  tl>e  interests  of  the  subscribers  or  thcr 
public,  that  the  election  should  be  postponed.  If  it  had  beeo^ 
charged,  or  if  there  was  ground  to  believe,  that  the  treasurer 
bad  colluded  with  certain  of  the  subscribers,  to  enable  them  to 
get  control  of  the  institution  without  the  payment  of  money,  and> 
that  the  iestalments  had  never  been  paid  by  them,  it  would  have 
bcei\  important  to  the  interests  of  the  bona  fide  stockbtrfders  and 
the  community,  to  inquire  into  the  matter  before  tbe  fraud  was 
consummated.  If  the  capital  9tock  had  not  in  fact  been  paid  iu, 
there  should  have  been  no  election.  But  there  is  no  such  alle- 
gation ;  and  the  charges  of  combination  and  fraud  that  are  made,- 
as  well  as  the  circtimstances  adduced  in  support  of  them,  are  too 
general  and  indeBnite  for  tbe  court  to  act  on,  and  of  course  could 
gwe  to  the  commissioners  no  authority  for  the  measure  they^ 
adopted. 

A  third  ground  presented  for  the  interference  of  tbe  court  is, 
that  persons  were  allowed  to  vote  at  the  election  for  directors, 
without  having  proper  certificates,  and  that  after  the  polls  were 
closed,  the  inspectors  opened  them  again  to  receive  additional 
votes.  In  relation  to  these  matters  it  is  sufficient  to  say,  that 
they  are  at  most  irregularities,  and  that  the  court  cannot  set  aside 
an  election  for  a  mere  irregularity. 

Another  ground  taken  at  the  bar  is,  that  the  expenses  of  the 
commissioners  were  not  paid  ]-  but  as  the  corporation  is  liable  for 
them  to  the  commissioners,  I  think  it  formed  no  ground  to  post- 
pone tbe  election ;  and  I  did  not  understand  it  to  be  relied  on- 
as  sufficient  in  itself  to  authorize  any  action  of  the  court. 

So  far,  then,  as  the  claims  and  rights  of  the  commissioners, 
as  such,  are  involved  in  this  case,  an  injunction  cannot  be 
granted  on  the  facts  as  now  presented,  upon  the  bill  and  affi-' 
davits. 

Some  of  the  complainants,  however,  are  subscribers  or  stock- 
holders ;  and  they  complain  that  the  election  was  not  in  pursu- 
ance of  law,  and  that  tliose  who  voted  combined  together  to 
get  the  management  of  tbe  in8titutk)n,  contrary  to  their  rights 
and  inV6resi6. 
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If  it  appeared  in  point  of  fact,  that  any  considerable  number 
'ef  subscribers  had  been  deprived  of  their  elective  franchise,  in 
consequence  of  the  postponement ;  or  that  any  fraud  or  conceal- 
ment was  practised ;  or  that  the  officers  elected  had  not  been 
chosen  by  a  majority  of  the  whole  number  of  votes;  this  branch 
of  the  case  would  have  presented  a  serious  difficulty.  But  it  is 
not  even  alleged  in  the  bill,  that  any  one  of  (he  suljscrlbers  was 
prevented  ftom  voting  by  the  postponement.  There  appears  to 
have  been  no  fraud  or  concealment  practised ;  not  a  eingfe  illegal 
vote  is  alleged  to  have  been  taken.  Out  of  two  thousand  seven 
hundred  and  sixty  shares  subscribed,  two  thousand  two  hundred 
were  represented  at  the  polls ;  and  with  few  exceptions,  the  votes 
were  all  given  to  the  ()ersons  elected.  If  the  remaining  subscri- 
bers voluntarily  declined  voting,  under  a  misapprehension  of 
their  rights,  it  furnishes  no  sufficient  ground  to  avoid  the  elec- 
tion, especially  when  it  is  evident  their  voles  could  not  have  va- 
ried the  result. 

Upon  the  whole  case,  it  is  the  opinion  of  the  couit  that  the 
injunction  prayed  for  ought  not  to  issue.  To  authorize  it,  the 
court  ought  to  be  satisfied  that  the  election  was  entirely  without 
authority  and  void,  and  of  course  that  there  is  no  corporation  in 
existence.  Such  is  not  the  conviction  of  my  mind  from  the  cir- 
cumstances presented  to  me  by  tiie  bill  and  aOidavits. 

Having  reached  this  conclusion,  it  is  satisfactory  to  know  tluit 
ihc  claims  of  the  complainants  are  not  concluded  by  it.  The 
injunction  is  only  preliminary  to  the  general  relief  sought.  And 
if  the  suit  be  further  prosecuted  to  obtain  that  relief,  the  court 
will  always  be  ready  to  grant  it  when  a  proper  case  shall  be  pre- 
sented. And  on  the  other  hand,  it  is  equally  satisfactory  to  learn 
from  the  affidavits  read  at  the  hearing,  that  the  money  which  was 
in  the  hands  of  the  treasurer  of  the  commissioneis,  or  the  certifi- 
cates of  the  deposite,  have  been  paid  or  transferred  to  the  bank-,' 
^nd  that  the  amount  is  iiow  on  deposite,  to  the  credit  of  the  bank^ 
and  subject  to  its  control. 

The  commissioners,  who  are  the  principal  complainants  in  Ac 
icase,  as  well  in  the  course  taken  in  regard  to  the  election,  asift 
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the  filing  of  the  present  bill,  have  acted  with  commendable  pru» 
dence,  and  a  just  regard  to  their  own  rights  and  responsibihties. 
If  they  erred  in  the  construction  of  their  powers,  it  is  evident 
they  were  led  into  ihe  error  by  a  desire  (osecuie  themselves,  and 
the  interests  of  the  stockholders,  and  the  public ;  and  after  what 
had  token  place,  it  was  proper  for  them  to  come  to  this  court  and 
ask  its  judgment.  They  were  invested  with  an  im|K)rlant  trust, 
and  they  arc  entitled  to  protection,  and  to  a  proper  discharge. 
They  are  not  now  entitled  to  have  the  money  paid  back,  so  that 
they  may  pay  it  over  to  the  directors  themselves ;  but  they  are 
entitled  to  a  certificate  from  the  corporation,  that  the  amount  of 
the  subscription  money  received  by  the  commissioners  has  been 
received  by  the  corporation,  and  that  the  commissioners  as  such 
are  fully  discharged. 

The  motion  for  an  injunction  is  denied,  but  without  costs. 


Gideon  Scull  and  Newcomb  B.  Thompson  v.  T50Mas 
Reeves,  Daniel  B.  Reeves,  George  W.  Garrison 
and  others. 

If  a  debtor  ezecate  an  assignment  under  the  statute  of  New  Jersey,  for  the 
benefit  of  his  creditors,  annex  thereto  an  inyentory  of  his  property  and  a 
list  of  his  creditors  uoder  oath,  and  deliver  it  to  the  assignee,  who  recei?ea 
it,  understanding  its  objects  and  effect ;  the  act  of  the  assignor  is  complete, 
and  he  is  divested  of  his  estate,  although  the  deed  were  not  acknowledged. 
A  trust  is  created,  and  the  beneficial  interest  vested  in  the  creditors,  the 
eeaiui  que  trusts,  though  they  knew  nothing  of  it. 

There  is  no  particular  formality  necessary  to  the  acceptance  of  a  trust.  If  a 
person  actually  consent,  or  if  he  go  to  the  property  and  exercise  any  power 
or  right  over  it,  it  may  be  considered  an  acceptance,  and  especially  when 
the  rights  of  third  persons  are  interested. 

It  is  not  necessary  that  there  should  be  an  actual  consent  either  in  writing  or 

by  parol ;  acts  fairly  implying  a  consent  are  sufiicient 
Aa  assignee  is  at  liberty  to  refuse  to  act :  no  man  can  be  made  a  grantat 

against  his  will. 

If  one  of  two  assignees  refuses  to  act,  tha  trust  is  not  thereby  destroyed,  b«t 
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the  wlioie  estate  vesta  in  the  other,  and  he  alone  is  competent  to  execote 
the  trust. 

If  the  deed  of  assignment  be  ezecated  and  delivered,  and  the  trust  accepted, 
the  trustee  cannot,  by  surrendering  or  cancelling  the  deed,  destroy  the  trust, 
or  impair  the  rights  of  the  eeatmi  que  tru9t8. 

If  the  answer  of  one  of  the  defendants  is  not  fall  and  satisfactory  as  to  any 
one  of  the  grounds  of  equity  set  up  in  the  bill,  the  injunction  cannot  be 
dissolved. 

Where  transactions  are  charged  involving  fraud,  either  actual  or  constructive, 
and  especially  where  direct  interrogatories  are  put  in  relation  to  particular 
facts,  the  court  cannot  be  satisfied  with  a  general  answer,  or  one  in  any 
way  evasive. 

Bill  for  injunction  and  relief,  filed  twenty-seventh  February, 
1834.  The  bill  was  exhibited  by  the  complainants  fur  and  on  be- 
half of  themselves,  as  creditors  of  Thomas  Reeves,  and  of  all  such 
other  creditors  of  the  said  Thomas  Reeves  as  should  come  in  and 
contribute  to  (he  expense  of  the  suit,  or  be  otherwise  entitled  to 
avail  themselves  of  its  benefit.  The  nature  of  the  bill,  and  the 
character  of  the  relief  sought,  will  be  found  stated  in  the  opin- 
ion of  the  chancellor.  On  filing  the  bill  an  injunction  issued  to 
restrain  the  sheriff  of  the  county  of  Salem,  and  the  several  judg- 
ment creditors  of  Thomas  Reeves,  from  seizing  or  selling  any 
of  the  trust  property  covered  by  the  assignment  specified  in  the 
bill.  Answers  were  filed  on  the  eighteenth  of  March,  1834,  and 
Doike  given  of  an  application  to  dissolve  the  injunction.  The 
cause  was  heard  at  April  term,  upon  the  motion  to  dissolve,  on 
bill  and  answer. 

L.  Q.  C.  Elmer  and  Jeffers,  for  defendants,  in  support  of 
Ihe  motion. 

Wall,  for  complainants,  contra. 

The  Chancellor.  The  bill  charges,  that  Thomas  Reeves,  of 
Salem,  was  indebted  to  the  complainants  on  the  eighteenth  Febru- 
ary last,  ID  the  sum  of  eleven  hundred  and  ninety-seven  dollars  and 
forij-iwo  cents. oD  a  promissory  note  payable  on  the  twenty-seventh 
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of  March.  On  the  seventeenth  of  February,  Richard  Moore  entered 
up  judgment  against  Reeves  and  one  James  W.  Mulford,  for  sixteen 
hundred  dotlarsjin  the  Salem  pleas,  and  an  execution  was  forthwith 
delivered  to  the  sherifT  of  the  county,  directing  him  to  levy  and 
make  thereon  the  sum  of  seven  hundred  and  twenty-four  dollars 
and  sixteen  cents  of  debt,  and  R\e  dollars  costs  of  suit.  On  the 
eighteenth  of  February,  Thomas  Reeves  executed  an  assignment 
of  all  his  real  and  personal  property  to  his  son,  Daniel  B.  ReeveS) 
and  George  W.  Garrison,  in  trust  for  the  benefit  of  his  creditors,  in 
pursuance  of  the  act  of  1820,  and  annexed  to  the  assignment  a 
schedule  of  his  property  and  list  of  creditors,  under  oath,  and 
duly  acknowledged  it.  The  deed  of  assignment  was  delivered 
on  the  same  day  to  George  W.  Garrison,  one  of  the  assignees, 
who,  as  the  complainants  believe,  was  present  at  the  time  of  the 
execution  of  it,  and  took  it  into  his  possession.  On  the  same  day, 
or  the  day  after,  he  went  (o  the  house  of  Reeves,  took  possession 
of  all  his  estate,  real  and  personal,  locked  up  his  store  and  took 
the  key  into  his  possession,  and  exercised  various  other  acts  of 
ownership  over  the  said  property,  evincing  his  acceptance  of  tlie 
trust,  and  drew  up  the  notice  required  by  the  third  section  of  the 
act  respecting  assignments,  mailed  the  same  in  the  post-office  at 
Salem  to  be  inserted  in  one  of  the  newspapers  in  Philadelphia, 
and  afterwards  took  the  same  out  of  the  office. 

After  the  acknowledgment  and  delivery  of  the  said  asssign- 
ment,  and  after  Garrison  had  accepted  of  the  trust,  viz.  on  (he 
eighteenth  of  February,  and  about  two  hours  after  the  execution  of 
the  deed,  Thomas  Sinnickson  entered  up  judgment  in  the  Salem 
pleas  against  Reeves  for  four  hundred  dollars  debt,  besides  costs, 
and  sued  out  execution  and  delivered  it  to  the  sheriff. 

On  the  nineteenth  of  February,  Robert  H.Van  Mater  entered  up 
a  judgment  against  Reeves  for  the  sum  of  eight  hundred  dollars, 
and  sued  out  an  execution  thereon.  On  the  same  day  he  entered 
up  another  judgment  against  Reeves,  for  seven  hundred  and  forty 
dollars  of  debt,  and  sued  out  execution  thereon. 

The  complainants  then  charge,  that  on  the  twentieth  of  the 
aame  month  of  February,  Reeves,  at  the  instance  of  Van  Matar, 
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became  desirous  to  destroy  ibe  assignment,  and  for  that  purpose 
procured  Daniel  B.  Reeves,  one  of  the  said  assignees,  to  execute 
an  instrument  in-  writing,  renouncing  the  trust ;  and  also  pro- 
cured George  W.  Garrison  to  return  the  deed  of  assignment  Ur 
him,  Reeves,  and  return  to  him  the  possession  of  the  real  and 
personal  estate,  which  was  accordingly  done. 

After  this,  to  wit,  oi>the  twentieth  and  twenty-second  of  Februa-^ 
ry,  sundry  creditors  of  the  said  Thomas  Reeves,  viz.  Robert  H.  Van- 
Mater,  Stoughton  and  Beiden,  Morgan  and  Buck, Samuel C.  Dunn,- 
and  Rhoda  Mulibrd,  entered  up  judgments  against  him,  and  is- 
sued executions,  and  placed  them  in  the  hands  of  the  sheriff  of 
the  county  of  Salem. 

The  bill  charges  that  the  judgment  creditors  had  knowledge 
of  the  execution  and  delivery  of  the  assignment  at  the  time  of 
entering  up  their  judgments,  respectively;  that  the  sheriff  ha9 
taken  possession  of  all  the  property,  and  threatens  to  advertise 
and  sell  the  same,  and  apply  the  proceeds  to  pay  and  satisfy  the 
executions ;  that  the  assignees  refuse  to  carry  into  effect  the  trusts 
in  the  deed  of  assignment — Daniel  B.  Reeves  refusing  to  ac- 
cept or  act  in  any  way,  and  Garrison,  though  he  accepted  the 
trust,  refusing  now  to  act  any  further  or  to  carry  the  same  into 
effect. 

The  bill  prays  that  the  assignment,  and  the  trusts  therein 
contained,  may  be  established  and  carried  into  execution  under 
the  direction  of  this  court,  and  that  the  trustees  may  be  decreed 
to  execute  the  trusts  according  to  the  stHtute ;  or  that  they,  or 
either  of  them,  may  be  discharged  therefrom,  and  that  one  of 
them  may  act,  or  a  new  assignee  be  appointed,  to  whom  the 
trust  estate  shall  be  conveyed  ;  and  that  the  said  judgments,  so 
entered  up  after  the  execution  and  delivery  of  the  said  assign- 
ment, be  decreed  to  be  no  lien  on  the  said  trust  property  ;  and 
that  the  estate  may  be  applied,  under  the  direction  of  the  court, 
lo  the  uses  and  purposes  expressed  in  said  assignment,  for  the 
equal  benefit  of  all  the  creditors ;  that,  if  need  be,  a  receiver 
may  be  appointed,  and  also  an  injunction  issue  to  restrain  the 
Aeriff  from  aelliag  under  the  executioner 
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Ad  injunction  was  ordered  on  the  twenty-seventh  of  February^ 
Biiice  which  tiie  several  defendants  have  answered. 

Tboinas  Reeves  states,  that  being  unable  to  raise  cnoDey  to 
Mitisfy  the  first  judgment  and  execution  against  bim,  his  great 
object  was  to  obtain  time,  believing  that  he  could  convert  his 
property  into  money  and  turn  it  in  the  payment  of  his  debts  bet- 
ter than  any  other  peison  or  persons  could  do.  Not  fully  under- 
standing the  nature  and  force  of  an  assignment  under  the  lawa 
of  New-Jersey,  he  was  induced  to  believe  that  by  making  ao 
assignment  he  would  have  a  chance  to  turn  himself  so  as  to 
be  able  to  sell  his  property  and  pay  all  his  just  debts.  Under 
this  impression  he  applied  to  George  W.  Garrison,  and  requested 
hhn  to  act  as  his  assignee,  to  which  he  assented ;  and  thereupon 
this  defendant  ordered  an  assignment  to  be  drawui  constituting 
the  said  Garrison,  and  defendant's  son,  Daniel  B.  Reeves,  his 
assignees;  which  assignment  was  executed  iu  the  presence  of  a 
subscribing  witness,  but  was  not  acknowledged. 

He  further  says,  that  he  made  a  list  of  his  property  and  of  his 
creditors.  This  was  in  the  evening  of  the  eighteenth  February^ 
and  George  W.  Garrison  look  possession  of  the  assignment,  Daniel 
B.  Reeves  not  being  preseiK.  He  did  not  solicit  Daniel  to  act^ 
but  concluded  he  would  not  refuse.  Next  morning,  GarrisoQ 
came  to  the  store,  and  began  to  talk  about  shutting  it  up.  This 
was  unexpected  to  defendant.  He  did  not  contemplate  such  a 
course  of  proceeding  ;  for  he  had  that  morning,  before  Garrison 
came,  opened  his  store,  sold  some  artKles,  and  one  of  his  credi- 
tors calling,  he  had  delivered  him  articles  to  the  amount  of  up* 
wards  of  twenty  dollars  in  payment  of  a  debt.  The  store  was 
shut  up  by  order  of  Garrison,  and  Daniel  B.  Reefes  held  the 
key.  Next  morning  they  all  met  at  Salem ;  and  DanM  B* 
Reeves,  one  of  the  assignees,  having  declined  accepting  thetrUBtf 
he  was  advised  that  the  assignment  had  no  legal  force,  and  be- 
lieving that  he  could  make  arrangenf>ents  with  his  creditoni  lo 
give  him  time,  and  that  he  had  property  enough  to  pay  his  debtl^ 
and  could  nianage  it  better  than  the  assignees  or  any  other  per- 
soo8|  be  requested  Garrison  to  deliver  up  the  assigaiueni  to  bo 
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cancelled.    He  did  deliver  it  up,  and  this  defendant  cancel 
led  it. 

He  admits  the  feveral  judgments  and  executions,  and  says,  if 
he  bad  been  allowed  to  settle  bis  affairs  himself,  and  had  obtaiiH 
ed  the  time  of  one  year,  which  doctor  Van  Mater  and  Stoughton 
and  Belden  agreed  to  give  him,  and  which  agreement  he  under- 
stood w*as  assented  to  by  Thomas  Sinnickson,  he  has  no  doubt  he 
could  have  paid  all  his  just  debts  and  would  have  had  a  large 
surplus.  He  insists  that  he  had  a  legal  right  to  cancel  the  as« 
signment ;  that  no  estate  passed  by  it,  nor  did  it  create  any  trust ; 
that  the  assignment  failed  to  take  effect,  and  was  cancelled  with- 
out any  fraud,  collusion  or  combination  with  any  person  or  per- 
sons ;  not  with  the  design  of  affecting  the  complainants,  or  other 
creditors,  but  with  a  view  of  replacing  things  in  the  same  condi^ 
tion  they  were  in  before  the  execution  of  the  assignment. 

George  \V.  Garrison  says,  in  his  answer,  that  Reeves  called 
on  him  on  the  eighteenth  of  February,  and  proposed  an  assign- 
ment. He  consented  to  act  as  one  of  his  assignees.  The  as- 
signment  was  drawn  and  executed,  but  not  acknowledged,  and 
delivered  to  him  the  same  evening.  Schedules  of  property  and 
debts  were  made  out,  sworn  to,  and  annexed  to  the  assignment* 
Next  morning,  the  nineteenth,  he  went  to  the  store.  Daniel  B. 
Reeves  and  Thomas  Reeves  were  there.  Thomas  appeared  to 
consider  the  assignment  as  an  instrument  to  keep  off  his  bond  and 
other  creditors  from  bringing  suits,  and  enable  him  to  make  sale 
of  his  property  himself.  Defendant  requested  Daniel  B.  Reeves 
to  lock  up  the  store  for  the  present,  and  proposed  thai  he  mid  his 
father  should  come  to  Salem  the  next  morning.  They  all  met 
at  Scdem,  when  Thomas  Reeves,  believing  he  could  obtain  time 
from  his  creditors  and  could  pay  all  his  debts  without  great  sacri- 
fice, and  do  better  than  the  assignees  could,  requested  defendant 
10  give  up  the  assignment  to  be  cancelled.  Daniel  B.  Reeves 
having  declined  acting,  defendant  was  advised  that  in  consc- 
qoence  thereof  the  assignment  could  not  be  carried  into  effect, 
and  that  he  might  lawfully  deliver  the  said  assignment ;  he  ac- 
cordingly did  deliver  it  to  the  said  Thomas  Reeves,  for  the  pur- 
12 
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pose  of  having  it  cancelled.  The  defendant  adraild  that  be  drew 
a  notice  for  creditors,  and  it  was  withdrawn,  and  also  that  he 
veqaesied  Daniel  B.  Reeves  to  shut  up  the  store.  He  admits,  al* 
80,  that  he  stated  or  nnentioned  that  an  assignment  had  been 
in^de  to  him  and  Daniel  B.  Reeves,  and  he  informed  some  of  the 
creditors  of  it ;  and  that  he  requested  that  the  goods  sold  by 
Reeves  on  the  ntiorning  of  the  nineteenth,  in  satisfaction  of  a 
debt,  should  be  returned. 

Daniel  B.  Reeves,  the  other  person  named  as  assignee  in  the 
deed  of  assignment,  says  he  was  not  consulted,  or  requested  to 
act  as  assignee,  nor  did  he  consent  in  any  manner  to  act ;  but  al 
Vhe  request  of  Garrison  he  shut  up  the  store  and  took  the  key. 
That  on  conversing  with  his  father  he  found  that  he  was  under 
a  misapprehension  as  (o  the  legal  elTect  of  the  instrument,  and 
without  any  collusion  with  his  father  or  any  other  person,  de- 
clined accepting  the  trust.  He  never  saw  the  deed,  nor  does  he 
know  of  it  except  from  information. 

The  answers  of  the  judgment  creditors  will  be  adverted  to 
hereafter,  if  it  shall  become  necessary. 

Upon  tliis  state  of  facts,  it  is  insisted  that  the  injunction  sliould 
be  dissolved.  The  principal  ground  taken  js,  that  no  assignment 
was  actually  made ;  that  the  property  never  passed  out  of  Thomas 
Reeves  so  as  to  vest  in  the  assignees,  and  of  course  that  no  rights 
vested  in  the  complainants  and  other  creditors  as  cestui  que 
trusts. 

The  assignment  appears  to  have  been  prepared  under  the  act, 
entitled,  ''An  act  to  secure  to  creditors  an  equal  and  just  division 
of  the  estates  of  debtors  who  convey  to  assignees  for  the  benefit 
of  creditors,"  passed  the  twenty-third  of  February,  one  thousand 
eight  hundred  and  twenty.  That  act  prescribes  no  particular 
mode  in  which  such  conveyances  shall  be  made ;  and  in  the  ab- 
sence of  any  direction,  we  are  to  take  it  for  granted  thai  the  usu- 
al formaUties  necessary  to  pass  real  and  personal  estate  are  to  be 
observed.  There  must  be  a  proper  deed  of  conveyance,  proper 
parties,  and  a  due  and  proper  execution.  It  must  be  signod, 
sealed  and  delivered. 
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In  this  case,  Thomas  Reeves  proposed  lo  make  an  assignment 
of  his  property.  An  execution  had  been  issued  against  him, 
^hich  at  the  time  he  was  unable  to  meet,  and  he  called  on  <jar- 
Tison  to  be  one  of  his  assignees,  with  his  son,  Daniel  B.  Reeves. 
Garrison  consented  to  act ;  and  thereupon  Reeves  had  the  instru- 
ment prepared.  He  signed  and  sealed  it ;  and  after  making  out 
an  inventory  of  his  property  and  a  list  of  his  creditors,  under 
•oath,  and  annexing  it  to  the  deed,  he  delivered  it  to  Garrison, 
who  received  it,  understanding  what  the  object  and  effect  of  It 
were.  That  it  was^not  acknowledged  is  not  material.  Proof  by 
the  subscribing  wntness  would  have  had  the  same  effect,  and 
•such  proof  was  not  necessary  to  the  validity  of  the  act  on  the 
part  of  the  grantor.  It  was  only  important  in  case  it  h«id  been 
desirable  to  have  the  assignment  recorded,  and  the  act  does  not 
fix  any  specific  time  within  which  it  must  be  recorded. 

l^he  act  was  then  complete,  so  far  as  Thomas  Reeves  was 
concerried.  He  had  done  all  that  was  needful  for  him  to  do,  and 
so  far  as  the  divesting  of  the  estate  depended  on  his  act,  it  was 
^accomplished. 

George  W.  Garrison,  one  of  the  assignees  named  in  the  deed, 
accepted  the  trust.  His  answer  is  full,  or  at  least  sufficiently  so 
to  justify  that  conchision ;  but  he  insists,  that  as  the  other  as- 
signee renounced,  he  was  advised  that  he  was  under  no  obliga-  ' 
•tion  to  act,  and  delivered  up  the  deed  to  be  cancelled.  How  far. 
he  was  correct  in  the  conclusion,  may  be  inquired  into  hereafter.  . 
It  is  necessary  here  to  see  whether  Reeves,  the  other  assignee, 
dkl  or  did  not  accept ;  and  whether  his  renunciation  was  not  at 
Che  instance  of  the  assignor,  and  made  expressly  to  defeat  the 
assignment.  The  answer  of  Daniel  B.  Reeves  k  not  as  full  and 
satisfactory  as  could  be  wished  ;  and  this  is  the  more  to  be  regret- 
ted, 80  the  situation  of  the  property  and  parlies  makes  it  impor- 
tant to  Belile  the  principles  of  the  case  upon  this  motive,  if  it  can 
be  done  consistently.  He  states,  that  on  the  morning  of  the 
Bineteenth,  he  was  informed  by  George  W.  Garrison  that  his 
lather  bad  made  an  assignment,  and  appointed  Garrison  and 
•bimaelf  aseigneeB.     Where  be  was  informed  of  this ;  and  wbe- 
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ther,  upoQ  such  informatioD,  be  went  to  the  store,  or  only  hap- 
pened there;  or  whether  he  lived  ihere;  and  whether  he  knew, 
or  had  heard  of  the  assignment  from  any  other  source,  before 
that  information  given  him  by  Gariison,  does  not  appear.  Gar- 
rison and  he  were  at  the  store.  They  were  there  either  as  as- 
signees, or  persons  about  to  enter  upon  their  duties  as  assignees. 
Beeves  knew  that  the  assignment  iiad  been  made;  that  Garri- 
son and  himself  had  been  appointed  assignees;  that  Garrison 
was  there  in  (hat  capacity,  in  virtue  of  the  assignment.  Did  he 
then  refuse  to  act?  Not  at  all;  but  on  the  contrary  he,  at  the 
request  of  Garrison,  locked  up  the  store,  and  put  the  key  in  his 
pocket.  Why  take  this  responsibility,  if  he  intended  to  have 
nothing  to  do  with  the  assignment? 

There  is  no  particular  formality  necessary  to  the  acceptance  of 
a  trust.     If  a  person  actually  consent,  or  go  to  the  property  and 
exercise  any  power  or  right  ovei  it,  it  may  be  considered  an  ac- 
ceptance, and  especially  where  the  rights  of  third  persons  are 
interested.     It  is  not  necessary  there  should  be  an  actual  consent, 
either  in  writing  or  by  parol ;  acts  fairly  implying  a  consent  are 
sufficient.     In  respect  of  this  matter,  the  answer  of  Reeves  is  not 
satisfactory,  and  does  not  fully  answer  the  equity  of  the  bill.    He 
\'  did  certain  acts,  but  he  says  he  did  not  act  in  any  manner  as 
.*    assignee ;  yet  I  think  it  plain  that  he  appeared  there  as  assignee. 
^'-'He  went  with  his  co-assignee;  they  took  possession  of  the  pro- 
V  ,P®rty  in  the  store,  and  it  was  no  longer  in  Thomas  Reeves. 

After  this,  as  appears  by  the  answer,  the  son  seeing  the  fa- 
ther greatly  dissatistied,  and  very  anxious  to  avoid  the  operation 
of  the  assignment,  concluded  not  to  accept,  but  to  go  to  Salem 
and  take  advice ;  and  upon  advisement,  he  executed  a  renun- 
ciation. 

It  is  charged  expressly  in  the  bill,  that  this  renunciation  was 
fraudulent ;  and  Daniel  B.  Reeves  was  expressly  required  to  an- 
swer on  his  oath,  whether  the  renunciation  was  at  the  request  or 
instance  of  the  said  Thomas  Reeves,  and  designed  and  intended 
to  defeat  the  trust.  To  this  he  says,  that  he  declined  the  accept- 
ance in  consequence  of  the  difficulties  whkh  he  perceived  woukl 
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betn  hb  way,  and  without  any  coUnsion  with  his  father  or  any 
other  pereon.  This  is  not  a  full  and  explicit  answerlljfl'he  de- 
fendant might  well  have  renounced  at  the  request  of  Kis  falher, 
and  yet  be  under  the  impression  that  (here  was  no  collusion. 
Whether  he  did  it  at  the  instance  or  request  of  his  father,  be 
does  not  answer;  nor  has  he  paid  any  attention  to  the  inquiry, 
whether  the  renunciation  was  designed  and  intended  to  defeat 
the  trust. 

The  answer  of  this  defendant  not  being  full  and  satisfactory 
OS  to  the  acceptance  of  the  trtist^  and  as  to  the  object,  intent  and 
reason  of  relinquishing  or  renouncing  it ;  and  the  acceptance  and 
subsequent  fraudulent  relinquishment  being  one  of  the  grounds 
of  equity  set  up  in  the  bill — the  injunction  cannot  be  dissolved, 
even  if  there  were  no  other  grounds  for  retaining  it. 

But  it  is  charged  that  the  creditors,  when  they  entered  up  their 
judgaients,  knew  of  the  assignment ;  and  that  Reeves,  the  as- 
signor, at  the  instigation  of  Van  Mater,  one  of  the  judgment 
creditors,  became  desirous  to  destroy  the  validity  of  the  assign- 
ment ;  and  it  is  inquired  whethei*  the  deed  was  delivered  up  at 
the  request  of  said  Van  Mater,  or  any  other  of  the  judgment 
creditors,  and  which  of  them,  and  in  their  or  either  of  their  pre- 
sence? Van  Mater  does  not  deny  the  fact  of  knowledge.  It  Is 
true  be  absolutely  denies  any  knowledge  of  the  assignment  ^x-'-^ju^ 
cept  from  hearsay.  That  was  sufficient  knowledge ;  and  it  It 
plain  from  the  answer,  though  he  neither  expressly  admits  o^ '' 
denies  it,  that  he  understood  that  an  assignment  had  been  made 
at  the  time  of  entering  up  his  judgments.  Sinnickson  says  he 
heard  a  rumor  that  an  assignment  was  about  to  be  made,  and 
therefore  he  hastened  to  get  his  judgment ;  but  he  does  not  an- 
swer the  interrogatory,  whether  the  deed  was  delivered  up  at  his 
request  as  one  of  the  creditors.  There  is  not  a  word  about  it  in 
his  answer.  This  is  singular,  and  the  more  so  when  it  is  seen 
by  the  answer  of  Thomas  Reeves,  that  he  believed,  by  cancel- 
ting  the  assignment,  he  could  make  an  arrangement  with  his 
creditors  to  give  him  time ;  and  he  states  further,  that  Van  Mater 
JUdd  StoQgbion  and  Belden^  agreed  to  give  hin^  one  year's  time, 
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and  he  understood  this  agreement  was  assented  to  by  Sinnicb* 
son.  ytuf  Mater  denies  that  the  assignment  was  delivered  up  at 
his  instigation. 

If  there  be  any  equity  growing  out  of  the  fact  that  these  judg- 
ment creditors  knew  of  th>j  assignment  when  they  procured  their 
judgments,  then,  it  is  admitted  ly  Van  Mater,  or  certainly  not 
denied.  If  any  equity  growing  out  of  the  fact  that  the  deed  was 
delivered  up  at  the  request  of  the  judgment  creditors,  or  some  of 
them,  then  Sinnickson  has  failed  to  deny  that  equity ;  for  in  his 
answer  he  says  nothing  on  the  subject.  In  these  as  well  as  in 
some  other  matters,  the  answers  appear  to  be  hastily  and  rather 
loosely  drawn.  And  where  transactions  are  charged  involving 
fraud,  either  actual  or  constructive,  and  especially  where  direct 
interrogatories  are  put,  in  relation  to  particular  facts,  the  court 
cannot  l>e  satisfied  with  a  general  answer,  or  one  in  any  way 
evasive.  It  furnishes  in  this  case  an  additional  ground  for  re- 
taining the  injunction. 

But  grant,  for  the  sake  of  argument,  that  there  is  no  evidence 
of  an  acceptance  on  the  part  of  Reeves,  and  that  the  delivering 
up  of  the  assignment  was  without  the  instigation,  advisement  or 
knowledge  of  any  of  the  judgment  creditors ;  divest  the  case  of 
all  fraud,  actual  or  implied — have  the  complainants  no  equity  to 
sustain  their  injunction  ?  Was  there  no  trust  created  by  the  exe- 
cution of  the  deed,  the  annexation  of  the  sciiedule  and  inventory 
under  oath,  and  the  delivery  of  the  deed  to  Garrison,  the  as- 
signee ?  Here  was  an  actual  and  voluntary  delivery  by  the  gran- 
tor. He  parted  with  his  interest  as  far  as  it  depended  on  any  act 
of  his.  A  trust  was  created  ;  the  beneficial  interest  vested  in 
the  creditors,  the  cestui  aue  trusts^  though  they  knew  nothing 
of  it.  If  Reeves  refused  to  act — and  he  was  at  liberty  to  do  so, 
as  no  man  can  be  made  a  grantee  against  his  will — the  trust 
was  not  thereby  destroyed.  It  vested  in  Garrison,  the  remaining 
trustee,  who  had  accepted,  and  he  was  competent  to  go  on  and 
execute  the  trust. 

There  is  an  old  manuscript  case  cited  in  3  Eq,  Ca,  Ab,  742, 
and  said  to  have  been  decided  at  the  rolls  in  9  Geo.  2,  which 
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fiolds  (be  doctrine,  ihat  where  two  are  appointed  joint  trustees  of 
real  and  personal  estate,  if  during  their  joint  lives,  one  of  them 
refuses  to  act,  the  other  cannot  act  without  him ;  but  the  trust 
devolves  upon  the  court.  If  this  was  ever  the  doctrine  of  this 
court,  it  is  not  so  at  this  time.  It  is  now  held,  that  where  two 
trustees  are  appointed,  and  one  dissents,  the  whole  estate*  vests 
in  the  other  :  Crewe  v.  Dicken,  4  Ves,  100.  In  a  later  case  in 
2  Swans,  3G5,  Nicloson  v.  Wordsworth^  lord  Eldon  recognized 
the  doctrine,  and  says :  (l  seems  to  have  been  taken  for  law,  from 
an  older  period  than  the  date  of  Crewe  v.  Dicken^  aiKl  sanc- 
tioned by  lord  Hale,  that  if  an  estate  is  conveyed  to  two  persons 
in  trust,  and  one  will  not  act  as  trustee,  the  estate  vests  in  the 
other ;  and  he  decided  that  a  release  by  the  trustee  was  equivalent 
to  a  disclaimer.  The  case  decided  by  lord  Hale  is  from  Vent, 
128,  {Smith  v.  Wheeler.)  Properly  was  conveyed  to  B.  and  C. 
upon  certain  trusts,  and  B.  dissented.  The  plaintiff,  claiming 
under  a  demise  by  C,  recovered.  Lord  Hale  is  reported  to  have 
said,  "  C.  is  a  good  lessor,  for  the  other  trustee's  disagreeir)ent 
makes  the  estate  wholly  his."  A  variety  of  old  cases  are  referred 
to,  but  it  is  considered  unnecessary  to  cite  them.  The  principle 
is  recognized  in  the  late  case  of  Adams  v.  Taunton^  5  Mad,  438, 
and  Jeremy* s  Eq,  Jur,  138,  and  may  be  considered  as  settled 
law. 

If,  then,  a  trust  was  created  for  the  benefit  of  the  creditors,  it 
is  the  duty  of  the  court  to  see  that  it  is  properly  executed  )  and  it 
is  not  seen  as  yet,  that  the  powers  of  the  court  are  incompetent 
in  this  case  to  protect  and  secure  the  rights  of  all  parties. 

It  is  not  necessary,  perhaps  not  proper,  in  deciding  this  motion, 
that  I  should  say  more. 

The  injunction  must  be  retained  for  want  of  sufficient  answers, 
and  I  incline  to  the  opinion  it  should  be  retained  on  the  merits  of 
the  case  so  far  as  at  present  developed. 
Motion  denied. 


96  CASES  IN  CHANCERY, 


IsAic  Jackson  v.  Jqun  JACKsoitr  and  Josiah  H£RiTAO£f  £z' 

ccutors  of  Joseph  Jackson^  deceased. 

The  object  of  examining  a  party  under  oath,  is  to  make  a  diecoveiy  of  faeta 
supposed  to  be  within  his  knowledge,  and  of  which  the  evidence  cannot  bo 
otherwise  attained. 

In  all  matters  of  acconnt  in  equity,  it  is  the  pectiliar  right  of  the  party  wha 
seeks  the  account,  to  examine  the  accountant  under  oath,  and  thereby  teet 
his  conscience  as  to  facts  and  circumstances  material  to  the  inyestigation  of 
truth  and  the  ends  of  justice. 

The  mode  of  examination  of  a  party  in  the  English  practice,  is  by  written 
interrogatories,  and  there  can  be  no  cross^xamination ;  but  in  New  JTersey 
the  practice  of  oral  examination,  as  well  in  relation  to  parties  as  witnesses, 
is  universal ;  and  the  practice  of  cross-examination  by  counsel,  it  seems,  i* 
also  universal.    This  practice  approved  by  the  court. 

A  party  before  a  master  cannot  be  cross-examined  generally.  He  cannot 
make  evidence  for  himself,  by  the  introduction  of  facts  or  matters  not  the 
subject  of  inquiry  on  original  examination.  He  can  only  be  called  on  to  ex« 
plain,  or  to  make  such  statements  as  may  prevent  misunderstanding,  or  re- 
but any  unfair  inference  that  may  arise  from  the  answer. 

The  errors  of  the  master,  in  permitting  the  cross-examination  of  the  party  ta 
be  extended  to  improper  matters,  does  not  necessarily  vitiate  the  whole 
report.  If  the  same  result  is  fairly  attainable  from  a  view  of  the  evi. 
dence  without  the  aid  of  the  erroneous  examination,  the  report  will  be  con» 
firmed. 

It  is  improper  for  a  master  in  his  report  to  argue  the  case  upon  its  merits. 
The  province  of  the  master  is  to  report  facts^  and  not  arguments,  for  the 
information  of  the  court. 

The  master,  having  made  bis  report  in  this  cause,  in  pursu- 
ance of  a  decretal  older,  exceptions  to  the  report  were  filed  oo  the 
part  of  the  complainant,  and  the  cause  came  on  for  hearing  upon 
the  exceptions. 

Chapman  and  Williamson,  for  complainant,  io  support  of 
the  exceptions. 

Armstrong  and  Wall,  for  defendants. 
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I  cM  by  complainant's  counsel.  1  Paige,  122;  Hopk* 
890^;  afman's  Master  in  Ch.  14,  20,  21 ;  2  Fowl.  Ex.  294 ; 
11  Viner,  433 ;  3  P.  TF.  251 ;  1  Vesey,  115 ;  2  Fc^cy,  865 ; 

1  BaU  and  B.  180 ;  1  John.  Chan.  R.  527 :  1  Jac.  and  W.  68 ; 

2  Teaejf,  $en.  58 ;  6  Halsted,  161-5 ;  1  BaU  and  B.  25  ;l  Wash. 
Rep.  248 ;  1  Peters,  309  j  2  MaA  R.  126 ;   I  Fc/jcy,  43. 

I^HE  Chancellor.    This  case  comes  up  on  exceptions  to  a 

maimer's  leport,  made  in  pursuance  of  an  interlocutory  decree^ 

entered  by  consent  of  parties  on  the  twentieth  of  January,  one 

thousand  eight  hundred  and  ihirty-one.     A  brief  statement  of 

the  pleadings  is  necessary  to  a  proper  understanding  of  the  ques^ 

tioosthat  have  been  made. 

The  bill  charges,  that  on  the  sixth  of  September,  one  thou* 

^  ^^0(6^  eiglit  hundred  and  nine,  Joseph  Jackson  made  his  last  will 

~"and  iestaipent,  duly  executed  according  to  law  to  pass  real  es* 

tate;  and  afterwards,  to  wit,  on  or  about  the  twenty-first  of 

September,  one  thousand  eight  hundred  and  ten,  died  in  the 

city  of  Philadelphia. 

By  the  will,  the  testator  gave  to  his  son  John  Jackson,  one 
half  the  Shippen  place,  of  seven  hundred  and  twenty-seven 
acres.  He  directed  his  executors  to  make  sale  of  the  other  half 
of  it,  invest  the  money,  and  pay  the  interest  annually  to  his  son 
Isaac  Jackson,  during  his  life,  and  after  his  death  to  pay  the 
priDcipal  to  his  children.  To  his  sons  Thomas  and  Henry,  he 
gave  a  plantation,  and  pecuniary  legacies  to  his  daughters,  Edith, 
Mary  and  Hannah.  The  residue  of  his  eslate  he  ordered  to  be 
divided  equally  among  all  his  sons  and  daughters. 

After  the  death  of  the  testator,  the  executors,  John  Jackson 
and  Josiah  Heritage,  proved  the  will;  and  on  the  second  of 
March,  1811,  in  pursuance  of  their  powers,  sold  the  one  half  of 
the  Shippen  place,  in  three  different  parcels,  as  follows : — 
To  Daniel  Seraw,         162  acres,  for    «1120  15 
"    Edward  Carpenter,  241        «  1269  37 

«   Jeptha  Abbott,  6        "  85  75 

Making  in  the  whole,  •  $2475  27 

13 


9ff  CASES  IN  CHANCERY, 

[Jackson  v.  JackBon's  Ex'n.j 

Oa  the  same  second  of  March,  one  thousand  eight  hundViecf 
and  eleven,  David  Seraw  sold  and  conveyed  the  parthe  hadT 
purchased  to  John  Jackson,  one  of  the  executors,  for  the  same 
amount  be  agreed  to  give.  The  bill  charges  that  this  part  was 
worth  more  money,  and  also  tiiat  the  executors  have  not  put  oul 
to  interest  the  proceeds  of  the  said  sale,  as  they  ought  to  have 
done,  but  have  applied  them  to  their  own  use. 

On  the  thirteenth  of  August,  one  thousand  eight  hundred  and 
twelve,  John  Jackson  sold  to  Isaac  Jackson,  the  eomplarnant,  a 
tract  of  land  for  the  sum  of  nine  hundred  dollars,  and  ori  ther 
fourteenth  of  August  the  said  Isaac  Jackson  gave  to  the  execu- 
tors a  bond  and  warrant  of  attorney  for  the  payment  of  nine 
hundred  and  forty  dollars  and  eiglity-three  cents,  in  ten  years, 
with  interest,  payable  yearly,  and  also  gave  to  them  a  mortgage 
K)  secure  the  payment  of  said  bond.  It  was  agreed,  as  the  com- 
[dainaut  state?  in  his  bill,  that  the  interest  of  the  trust  money  or 
fund  in  the  hands  of  the  executors,  should  be  applied  yearly  ta 
(he  extinguishment  of  the  debt  thus  created. 

On  the  first  of  March,  one  thousand  eight  hundred  and  fifteen, 
a  settlement  took  place  between  the  complainant  and  the  defen- 
dants, concerning  tbe  moneys  due  from  him  to  the  executors, 
and  from  the  executors  to  him  ;  and  upon  such  settlement,  John 
Jacksoti  entered  on  the  bond  which  the  executors  held  against 
him  the  sum  of  one  hundred  dollars  and  four  cents,  towards  the 
principal  of  the  said  bond  ;  and  it  is  charged,  that  at  the  time  of 
the  settlement,  the  said  John  Jackson  wrongfully  retained  and 
kept  back  from  the  complainant  the  sum  of  ten  dollars,  on  ac- 
count of  his  trouble  and  as  commissions  for  himself  and  Josiah 
Heritage,  as  executors  and  trustees  as  aforesaid. 

Ob  the  fifth  of  March,  one  thousand  eight  hundred  and  nine- 
.  teen,  a  further  settlement  took  place,  and  a  balance  of  sixty-two 
dollars  and  seventy-four  cents  was  credited  on  the  principal  of  the 
bond.  Similar  settlements  took  place  in  the  years  1821,  1822, 
1823,  and  1824 ;  and  at  each  tin^e  the  balance  of  interest  due 
the  complainant  on  taking  the  account,  was  applied  to  extinguish 
the  priacipal  of  the  bond  to  given  jas  aforesaid  by  tbe  said  Isoao 
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.Jackson  to  the  said  executors.  On  the  first  of  March,  one  thou- 
sand eight  hundred  and  twenty-four,  when  the  last  settlement 
was  made,  there  was  justly  due  and  owing  to  the  defendants, 
{ihe  executor?,)  one  hundred  and  seventy-one  dollars,  or  therc- 
-abouts,  according  to  the  settlement  as  then  made ;  and  the  com- 
plainant alleges,  that  at  each  of  these  settlements,  ten  dollars 
were  retained  as  commissions. 

The  bill  then  charges,  that  on  the  twenty-third  of  April,  one 
thousand  eight  hundred  and  twenty-four,  the  executors,  by  virtue 
•of  (be  warrant  of  attorney,  entered  op  a  judgment  on  the  bond 
80  given  as  aforesaid  by  the  complainant  to  the  said  executors, 
and  at  the  same  time  made  affidavit  that  the  sum  of  nine  hun- 
dred and  ninety-six  dollars  and  forty-eight  cents  was  justly  due 
io  them  on  said  bond ;  that  an  execution  issued  against  the  pro- 
perty of  tiie  complainant  to  make  the  said  amount.  That  the 
complainant  then  discovered  the  fraud  that  had  been  practised 
against  him.  He  discovered  that  the  several  sums  or  balances 
due  to  him  on  the  several  settlements,  instead  of  being  indorsed  on 
bis  bond  as  so  much  principal  paid,  had  been  indorsed  as  so  much 
4noncy  paid  generally  on  the  bond,  and  not  as  so  much  principal. 

The  bill  prays,  that  the  defendants  may  set  forth  what  is  now 
justly  due  to  them  on  the  said  bond  for  ptincipal  and  interest, 
and  come  to  an  account  with  the  complainant  for  the  interest 
money  due  and  to  grow  due  on  the  trust  fund,  and  also  on  the 
said  bond ;  that  they  may  be  ordered  to  pay  over  what  upon 
such  account  may  be  found  due,  and  then  be  removed  from  their 
office  as  trustees ;  and  in  the  mean  time  be  restrained  from  further 
proceeding  on  the  execution. 

U|X)n  this  bill  an  injunction  issued. 

The  answer  of  the  defendants  states,  among  other  thing* 
that  it  was  agreed  between  the  executors  themselves,  that  John 
Jackson  should  take  charge  of  and  manage  the  money  coming 
to  Isaac  and  his  children,  and  that  Heritage  should  take  charge 
•of  and  manage  the  share  or  portion  of  Edith  West. 

John  Jackson  admits  the  sale  of  the  land  to  Isaac  Jackson 
:and  that  he  took  a  bond  and  mortgage  payable  U>4he  exeoutoa 
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The  reason  for  bo  doing  was,  that  he  bad  so  much  more  of  the. 
money  of  the  estate  than  Heritage,  his  co-trustee,  '^  and  because 
so  much  money  would  thus  be  at  interest  under  the  will,  of  the 
amount  of  the  Shippen  place,  ordered  to  be  sold.*^  He  expressly 
denies,  that  any  agreement  whatever  took  place  respecting  the 
moneys  due  on  said  bond,  at  the  settlement,  being  appropriated 
to  the  payment  of  the  interest  money  due  complainant  under  the 
will ;  and  alleges,  that  at  sundry  times,  he  paid  the  complainant 
the  interest  money  due  him  under  the  will,  in  full  to  the  date  of 
the  payments,  and  took  his  receipts — the  last  of  which  receipts 
bears  date  in  March,  one  thousand  eight  hundred  and  twenty- 
four.  He  also  expressly  denies,  that  any  part  of  the  principal 
money  due  on  the  said  obligation  was  ever  paid  by  the  complain- 
ant to  hiiii  the  said  John  Jackson,  or  to  the  said  Josiah  Heritage, 
or  any  one  else  for  bis  use ;  and  both  the  defendants  deny  that 
they  ever  had  with  the  complainant  any  settlement  at  any  time 
of  the  amount  doe  the  said  John  Jackson  upon  the  bond  given 
by  Isaac  Jackson  to  the  said  executors,  or  any  settlement  of  the 
amount  due  them  jointly  on  said  bond.. 

A  replication  was  filed,  and  the  case  put  at  issue.  On  the 
twentieth  of  January,  one  thousand  eight  hundred  and  thirty-one, 
it  was  referred  to  one  of  the  masters  of  the  court,  to  inquire 
whether  the  defendants  had  put  out  to  interest  the  money  arising 
from  the  sale  of  half  the  Shippen  place,  and  if  so  to  whom,  and 
when,  and  upon  what  securities ;  and  where  the  same  now  is, 
and  how  secured  ;  and  how  they  have  executed  the  trust ;  and 
how,  and  in  what  manner,  and  to  whom,  the  said  interest  mo* 
ney  has  been  paid ;  and  to  take  and  state  an  account  between 
the  parties  in  the  cause  generally,  and  particularly  touching  and 
concerning  the  said  bond  set  forth  in  the  bill ;  and  report  what 
payments  have  been  made  on  the  same,  and  whether  the  interest 
money  arising  from  the  said  trust,  or  any  part  of  it,  has  been 
applied  to  extinguish  and  satisfy  the  said  bond,  and  what  is  now 
due  thereon.  And  the  master  was  directed  to  stale  an  account 
touching  the  interest  money  arising  out  of  the  trust,  and  the  pay- 
ments of  it,  and  to  report  any  otbei  special  matter  touching  the 


JULY  TERM,  1834.  101 

[JfttkMn  ▼.  Jackson's  Ez'rs.] 

•aid  bond,  or  the  said  (rust  money,  or  the  interest  thereof,  that 
might  appear  material  to  the  cause. 

In  September,  one  thousand  eight  hundred  and  thirty-one,  the 
master  made  report  on  all  the  matters  referred  (o  him,  at  large ; 
and  to  this  report  various  exceptions  have  been  taken  by  the 
coroplaiDaot. 

The  exceptions  are  of  tXvo  characters.  The  first,  second  and 
third,  relate  to  the  mode  of  proceeding  before  the  master ;  and 
the  others  afifect  more  immediately  the  merits  of  the  controversy. 
They  will  be  considered  in  the  order  in  which  they  were  pre- 
sented. 

First,  the  complainant  excepts,  because  the  master,  in  taking 
ibe  account,  permitted  the  defendants  to  be  examined  as  to  mat- 
ters Doi  authorized  by  the  decree ;  and  especially,  because  he 
permitted  the  defendants'  counsel  to  examine  John  Jackson  as  to 
the  payment  of  the  interest  arising  on  the  tr|ist  fond,  that  not 
being  authorized  by  the  decree. 

The  second  exception  is,  that  the  master  adoiilted  illegal  evi- 
dence to  prove  the  payment  of  the  interest  on  the  trust  fund. 

The  third  exception  is  that  the  master,  under  the  direction  ^*  to 
examine  the  defendants  under  oath  or  affirmation  touching  and 
coocerning  the  putting  out  of  the  said  trust  money  and  the  secu- 
rities thereof;  has  considered  the  said  defendants,  when  examin- 
ed, as  witnesses  in  the  cause,  and  their  examination  as  testimony 
in  their  own  favor ;  which  is  contrary  to  the  practice  and  princi- 
ples of  this  court,  which  only  considers  the  examination  of  par- 
lies under  such  an  authority  in  a  decree,  as  taken  for  the  pur- 
poses of  discovery." 

These  exceptions  will  be  taken  together.  They  lead  to  an 
inquiry  of  some  importance  in  the  practice  of  the  court,  viz. 
wbecber  defendants  who  are  examined  by  a  master  under  the 
direction  of  the  court,  can  in  any  cas^be  cross-examined  by  the 
counsel  of  such  defendants  touching  the  matter  to  which  they 
have  been  examined. 

The  object  of  examining  a  party  under  oath,  is  to  elicit  truth  j 
10  make  a  discovery  of  facts  supposed  to  be  within  his  knowledge, 
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and  of  which  the  evidence  cannot  be  otherwise  attained.  lo  all 
matters  of  account  in  (his  court,  it  is  the  peculiar  right  of  the 
party  who  seeks  the  account,  to  examine  the  accountant  under 
oath,  and  tliereby  lest  his  conscience  as  to  facts  and  circumstances 
material  to  the  investigation  of  (ruth  and  the  ends  of  justice.  The 
mode  of  examination  difien":,  in  different  places,  and  hence  has 
arisen  the  difficulty  in  the  present  case.  In  the  English  chancery 
it  is  by  written  interrogatories,  generally  prepared  and  exhibited 
by  the  party  seeking  the  examination,  but  settled  by  the  master 
and  considered  as  his  act.  These  interrogatories,  thus  settled, 
are  served  on  the  cxaminant,  and  he  puts  in  his  answer  in  wri- 
ting, on  advisement  of  counsel.  Full  opportunity  is  given  to  con- 
sider of  the  interrogatories  and  the  answers,  and  to  give  all  proper 
explanations  coming  within  the  Fcope  of  the  questions  propound- 
ed. Under  this  mode  of  proceeding,  there  can  be  no  cross- 
examination.  Nor  is  it  necessary  or  proper  for  the  ascertainment 
of  truth  that  there  should  be.  The  party  charged  has  no  right 
to  be  a  witness  in  his  own  behalf.  When  examined  by  the  ad- 
verse party,  he  is  entitled  to  have  the  intei rogatories  before  him, 
and  time  to  answer  advisedly  and  understandingly.  Whatever 
18  in  answer  to  the  question,  or  fairly  explanatory  of  the  answer, 
he  has  a  right  to  state,  but  nothing  more.  If  the  answers,  or 
any  of  them,  are  evasive  or  improper,  exceptions  may  be  taken, 
and  the  party  be  ordered  to  put  in  a  sufficit  nt  answer.  In  this 
way  the  whole  truth  is  elicited.  Such  is  the  English  practice: 
Cotton  V.  Harvey y  12  Ves,  391 ;  I  Newl  Prac.  161 ;  HoffmatiM 
Mast,  in  Chan.  14—21 ;  I  Hof  man's  Prac.  529,  533. 

In  New-York,  the  mode  of  examination  has  not  been  uniform. 
The  first  case  to  be  found  on  the  subject,  is  Remsen  v.  Remsen, 
2  John.  Chan.  R.  495 ;  in  which  the  chancellor  settles  a  variety 
of  principles  as  to  the  mode  of  taking  testimony,  on  an  order  of 
reference  to  a  master.  I^e  states  the  English  mode  to  be  by  the 
exhibition  of  interrogatories  duly  settled ;  and  adds,  that  the  prac- 
tice in  New-York,  as  he  believes,  has  been  more  relaxed,  and 
oral  examinations  have  frequently,  if  not  generally,  prevailed ; 
but  he  gives  no  rule  op  the  subject  of  cross-examination,  where 
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(he  relaxed  mode  ie  resorted  lo  and  the  interrogatories  dispensed 
with.  In  the  Office  and  Duties  of  Masters  in  Chancery^  by 
Hoffman^  it  is  stated  that  the  practice  under  the  old  mode  may 
easily  be  adapted  to  the  oral  examination.  The  case  of  Armshy 
V.  Wood,  in  Hopkins,  229,  does  not  bring  up  the  point.  There 
the  defendant,  having  been  examined  as  to  certain  points  by  the 
complainant,  insisted  that  he  might  go  on  and  testify  to  other 
and  distinct  matters  in  reference ;  and  the  right,  though  allowed 
by  the  roaster,  was  denied  by  the  chancellor.  It  would  seem, 
however,  from  the'  case  as  reported,  that  there  was  no  cross- 
examination.  The  court,  indeed,  said,  that  the  party  examined 
might  give  any  explanation  applicable  to  the  subject ;  but  it  seems 
to  be  implied,  that  these  explanations  should  be  given  on  the 
direct  examination.  In  Benson  et  al,  v.  Le  Roy  et  aL 
1  Paige,  122,  rhe  present  chancellor  (Walworth)  has  establish- 
ed the  practice  in  the  state  of  New- York,  that  there  can  be  no 
cross-examination  by  counsel.  "  The  ancient  practice,  (says  ther 
court,)  was,  to  file  written  interrogatories  for  the  examination  of 
a  party,  to  which  he  put  in  his  answer  in  writing.  The  modern 
practice  of  examining  orally  before  the  master,  does  not  alter  the 
rights  of  either  party.  The  examinant  may  accompany  his  an- 
swer by  any  explanation  fairly  responsive  to  the  interrogatory, 
which  may  be  necessary  to  rebut  any  improper  inference  arising 
fioQi  the  answer." 

The  practice  of  oral  examination  is  universal  in  the  state  of 
New-JeiBey,  as  well  in  relation  to  parties  as  witnesses,  and  I  be- 
lieve the  practice  of  cross-examination  by  counsel  is  also  univer- 
sal The  strict  rule  now  adopted  in  New- York,  by  analogy  to 
the  Eoglish  rule,  where  the  examination  is  by  interrogatories, 
has  not  been  adopted  here ;  or,  if  it  has  been,  the  court  is  not 
aware  of  it,  and  the  practice  is  not  in  accordance  with  it. 

I  do  not  feel  willing,  at  this  time,  entirely  to  change  the  prac- 
tice of  the  court ;  for  if  it  would  be  right  in  other  respects,  I  am 
not  satisfied  that  it  would  tend  to  the  advancement  of  justice. 
These  examinations,  according  to  our  mode,  are  conducted,  not 
by  the  mastefi  but  by  the  couiisel  of  the  party  obtaimDg  the 
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reference.  He  examines,  to  certain  points,  at  his  own  discreCiotf 
and  in  bis  own  way,  having  previously  prepared  bis  course  of 
interrogalion.  Tbe  answers  are  given  immediately,  and  witboat 
opportunity  for  advisement ;  and  if  tiie  counsel  of  the  examiDant 
had  not  tbe  privilege  of  cross-examination,  the  result  would  be 
more  likely  to  mislead  than  properly  instruct  the  mind  of  the 
master.  To  obviate  this,  it  is  said,  (be  party  may  always  an- 
swer under  the  advice  of  counsel,  and  thus  incorporate  into  biff 
ansv^'ers  all  explanations  allowable  in  inquiries  of  this  kind.  This, 
it  is  apprehended,  would  lead  to  the  habit  of  preparing  written 
answers,  and  thereby  create  delay ;  and  it  is  not  perceived  that 
greater  benefit  would  eventually  result  from  it^  than  from  tbe 
present  mode. 

The  ordinary  course  of  these  examinations,  shows  that  the 
difference  in  principle  between  tbe  examination  of  parties  and 
witnesses,  is  not  well  understood,  or  not  well  attended  to.  When 
a  party  is  before  a  master,  be  cannot  be  cross-examined  general- 
ly. He  cannot  make  evidence  for  himself,  by  tbe  introduction 
of  facts  or  matters  not  the  subject  of  inquiry  on  tbe  original  ex- 
amiualion.  He  can  only  be  called  on  to  explain,  or  to  make 
such  statements  as  may  prevent  misunderstanding,  or  rebul  aojr 
uufulr  inference  that  may  arise  from  the  answer.  Such  ie  the 
correct  practice  of  this  court,  though  too  frequently  departed  tnok* 
There  is  no  difference  in  principle  between  this  and  ttu|jMtfi|| " 
mode.  The  same  result  is  sought  to  be  attained,  thougfa-ii  A^ 
ferent  ways ;  and  the  court  has  no  difficulty  in  abiding  by  tegjilj^; 
practice,  as  now  explained  and  defined.  .  •^J? 

In  the  present  case,  the  master  erred  in  allowing  tbe  < 
ant  to  be  cross-examined  by  his  own  counsel,  as  to 
to  which. he  had  not  been  interrogated  by  the  complainant  Ic 
was  not  necessary  by  way  of  explanation,  or  to  prevent  any  mis* 
understanding  of  the  defendant's  previous  answers.  Most  of  tbe 
cross-examination  had  reference  to  facts  entirely  separate  and 
distinct ;  and  as  the  answers  of  tbe  examinant  could  not  be  evu 
dence  upon  any  principle,  they  should  not  have  been  received. 
Tbe  master  erred,  also^  in  allowing  tbe  cross-ezaminatioQ  toex« 
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teod  to  matters  not  authorized  to  be  examined  into  by  the  decre- 
tal order.  He  bad  power,  under  the  order,  to  examine  witnesses 
under  oath  or  affirmation,  as  to  all  the  matters  embraced  in  the 
decree ;  but  as  regarded  the  defendants,  his  authority  w^s  to  ex- 
amine them  ^  touching  and  concerning  the  putting  out  of  the  said 
trust  money  and  the  securities  therefor,"  and  nothing  further. 
Why,  in  taking  the  account,  the  order  for  examining  the  parties 
was  so  limited,  the  court  cannot  say.  The  decree  was  prepared 
by  the  counsel  of  both  parties,  and  made  by  and  with  their  con- 
sent The  master,  instead  of  confining  the  examination  to  the 
putting  out  of  the  trust  money,  and  the  securities  therefor,  per- 
mitted various  inquiries  as  to  the  payment  of  interest  on  the 
fund,  and  on  the  bond  given  by  Isaac  Jackson  to  John  Jackson 
and  Josiah  Heritage,  and  also  as  to  the  various  settlements  made 
by  the  partie3'— all  tending  to  show,  not  how,  or  when,  or  where 
the  money  had  been  put  out  and  invested,  bpt  that  it  had  been 
paid  and  accounted  for. 

What  is  to  be  the  effect  of  these  errors  of  the  master,  will  be 
considered  hereafter.  They  do  not  necessarily  vitiate  the  whole 
report.  The  evidence  is  all  reported  to  the  court ;  and  if  the 
•ame  result  is  fairly  attainable  without  the  aid  of  the  examina- 
ttoos,  the  report  may  be  confirmed. 

■|  The  enciBter  has  stated  an  account  of  the  interest  due  on  the 
ifuit  fund  up  to  the  first  of  March,  1831,  and  finds  the  amount 
to  b&  eleven  hundred  and  twenty-nine  dollars  and  thirty-eight 
ceau.  About  this  ther^  appears  to  be  no  dispute.  He  has  also 
itatad  a  separate  account  of  the  amount  due  for  principal  and 
intereet  on  the  bond  given  by  Isaac  to  the  executors,  and  states 

,jt  lo  he  Lliiiteen  hundred  and  eighty  dollars  and  foity-four  and  a 
half  cents,  on  the  fourteenth  of  August,  1831.  This  is  except- 
ed to  as  erroneous,  by  the  fifth,  sixth  and  seventh  exceptions, 
which  will  now  be  considered.  They  bring  up  the  real  matter 
in  dispute,  viz.  what  is  due  on  the  bond.  If  more  than  the 
amount  of  interest  due  Isaac  on  the  trust  fund,  then  he  is  in- 
debted to  the  executors  for  the  difference  ;  if  less,  then  the  exec- 
utors are  indebted  to  him. 
14 
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It  appears  that  there  was  in  the  hands  of  the  execatorb,  as' 
trustees  under  the  will  of  Joseph  Jackson,  deceased,  a  certainr 
amount  of  trust  money  ;  part  of  which  was  for  the  use  and  ben* 
efit  of  Edith  West,  a  daughter  of  the  testator,  and  the  residue 
fbr  the  benefit  of  Isaac  Jackson,  the  complainant  This  last  waff 
the  proceeds  of  the  sale  of  one  half  of  the  "  Shippen  place,"  di- 
reeted  by  the  will  to  be  sold  and  invested,  and  amounted  to  two 
thousand  three  hundred  and  four  dollars  and  ninety-five  cents. 
The  interest  of  this  sum  was  to  be  applied  annually  to  the  sup*- 
port  and  maintenance  of  Isaac.  It  appears,  also,  that  the  exec- 
utors made  some  division  of  the  trust  fund  between  themselves-. 
The  fund  for  Edith  West  was  in  the  hands  of  Josiah  Heritage; 
that  for  Isaac  Jackson,  which  was  much  the  larger,  was  consider- 
ed to  be  in  the  hands  of  John  Jackson. 

In  1812,  John  Jackaon  sold  and  conveyed  to  Isaac  Jackson, 
in  fee,  a  tract  of  land  of  about    ■  acres,  for  nine  hundred 

and  forty  dollars  and  eighty-three  and  a  half  cents.  No  part  of 
the  money  was  paid,  but  Isaac  gave  his  bond  and  a  mortgage 
en  the  property  to  secure  the  payment  of  it.  The  bond  and 
mortgage  were  made  payable  to  the  executors  of  Joseph  JacksoUi 
deceased,  and  not  to  John  Jackson  in  his  individual  capacity ;  ea 
that  while  Isaac  Jackson  had  a  claim  every  year  against  the  ez^ 
ecutors,  to  the  amount  of  the  interest  of  the  trust  fund,  they  had 
a  claim  against  him,  at  the  same  time,  to  the  amount  of  the  in- 
terest of  the  bond  and  mortgage. 

It  is  shown  that  there  were  annual  settlements  between  Isaac 
and  John  ;  and  according  to  the  testimony  of  Aquila  Wells,  the 
interest  on  the  trust  fund  was  all  settled  up  to  the  spring  of  1814 ; 
and  he  also  states,  that  in  making  that  settlement,  the  interest 
on  the  bond,  though  spoken  of,  was  not  taken  into  the  account 
The  settlements  were  made  in  the  month  of  March,  and  contin>> 
ued  to  1824,  when  a  dispute  arose  between  the  parties,  and  no 
further  payments  were  afterwards  m&de.  At  these  settlementi 
receipts  were  mutually  given  and  taken.  Those  given  by  Isaac 
j4H^kson  are  all  given  to  John  Jackson,  and  are  in  full  of  intertsi 
to  the  time  of  their  date,  respectively. 
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1.  The  first 'ODe  is  dated, 

March,  1816,  for  all  ttie  interest  up  to  that  date. 

2.  March,  1817,  received  $102  62,  in  full  of  interest 
-3.  March,  1818,         «        100  62,  do. 

4.  March,  J  8 19,  «  106  05,  do, 

-6.  March,  1820,  "  100  11,  do. 

«.  March,  1821,  «  115  88,  do. 

7.  March,  1822,  «  123  99,  do. 

8.  March,  1823,  «  131  67,  do. 

3.  March,  1824,  «  130  86,  do. 

The  receipts  given  by  John  Jackson  are  endorsed  on  the  bond 
fceld  by  the  ^executors  against  Isaac,  and  are  for  different  sums, 
«8 'follows  >^ 


i.  The  first 

is  dated. 

March  1, 

,  1816,  for 

the  sum  of  $100  04 

2.  March  1, 

,  1818, 

do. 

46  4S 

3.  March, 

1819, 

do. 

60  74 

4.  March, 

1820, 

do. 

100  11 

-6.  March, 

1821, 

do. 

116  88 

•6.  March, 

1822, 

do. 

123  99 

-7.  March, 

1823, 

do. 

131  67 

•8.  March, 

1824, 

do. 

130  86 

The  irst,  second  and  third  of  these  receipts,  given  by  John 
la-Iaaac,  are  expressed  to  be  for  payments  '<  towards  the  princi^ 
fek  of  this  bond  and  warrant."  The  renoainder  are  simply  for 
#0  ranch  money  received  on  the  bond  generally. 

4f  the  three  first  receipts  are  taken  literally,  and  the  calcula^ 
tioD  made  on  the  principle  that  at  each  of  these  times  the  interest 
was  liquidated,  and  the  amount  endorsed  to  be  deducted  from  the 
4»rincipal,  then  the  amount  due  on  tlie  fourteenth  of  August, 
1831,  was  five  hundred  and  twenty-nine  dollars  and  foity-one 
<ents.  If  the  receipts  are  taken  for  so  much  money  paid  on  the 
bond  generally,  then  the  amount  due  at  that  time  was,  as  before 
•filaied,  thirteen  hundred  and  eighty  dollars  and  forty-four  'and  a 
ihalf^ceats. 

The  master,  in  making  his  report,  has  placed  all  these  .pqgr^ 
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ments  od  ttie  same  footing,  and  considered  them  as  general  pay- 
ments. He  has  considered  the  bond  and  mortgage  as  a  private 
transaction,  entirely  separate  and  foreign  from  the  trust  fund,  and 
that  they  were  made  payable  to  the  executors  through  ignorance 
or  inadvertence. 

Aftet  examining  the  whole  evidence,  and  duly  considering  the 
reasons  given  by  the  master  in  support  of  his  conclusions,  my 
mind  has  been  brought  to  an  entirely  different  result ;  and  [  must 
allow  the  exceptions  to  this  part  of  the  report. 

Part  of  the  answer  of  the  defendant,  John  Jackson,  is  in  ac- 
ttinlftooe  with  the  master^s  report.  He  denies  expressly  any 
agreeroeot  that  the  money  due  on  the  bond  should  be  appropri* 
ated  to  the  payment  of  the  interest  money  due  from  the  trust 
fiind.  He  aveis,  also,  that  at  sundry  times  he  paid  to  Isaac 
Jackson  the  interest  money  due  him  under  the  will,  and  took 
hifl  receipts ;  but  it  is  to  be  observed  that  the  allegation  is  very 
general,  and  does  not  undertake  to  state  in  what  way  the  pay- 
ments were  made.  He  denies  that  any  part  of  the  principal  mo- 
ney was  ever  paid  to  him  on  the  bond  by  Isaac  Jackson.  Admit- 
ting this  part  of  the  answer  to  be  responsive  to  the  bill,  it  is  evi- 
dence for  the  defendant,  and  must  stand  until  overcome  in  the 
ordinary  way.  Is  the  evidence  of  the  complainant,  in  connection 
with  the  circumstances  and  facts  of  the  case,  sufficient  to  over- 
come it?  Believing  that  it  is,  I  shall  state  very  briefly  ray  lea- 
sons  for  such  belief. 

1.  The  manner  in  which  the  bond  and  mortgage  were  drawn, 
is  a  very  strong  circumstance  to  show  a  connection  between  them 
and  the  trust  fund. 

John  sold  to  Isaac  a  piece  of  land,  and  took  a  bond  and  mort- 
gage for  the  amount.  Instead  of  makingit  payable  to  himself, 
individually,  he  directs  it  to  be  drawn  payable  to  himself  and 
Heritage,  as  executors  of  Joseph  Jackson.  Tim  cookl  not  well 
have  happened,  without  some  understanding  on  the  subject  The 
direction  must  have  been  given  to  the  person  who  prepared  the 
writings ;  and  it  is  impossible  to  conceive  what  could  have 
prompted  it,  if  the  transaction  had  been  considered  strictly  a 
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private  one,  without  reference  to  the  trust  money  in  the  hands  of 
John,  on  behalf  of  the  executors. 

The  bond  was  made  payable  (en  years  ahead,  but  it  is  ex- 
pressly stipulated  that  the  inierest  shall  be  paid  annually.  This 
is  a  strong  circumstance  to  show  that  Isaac  was  to  have  an  op* 
portunity  of  paying  for  Che  property  out  of  the  interest  of  the 
fund.  It  will  be  found  by  calculation,  that  the  balance  of  the 
interest  of  the  trust  fund,  after  deducting  from  it  the  annual  in- 
terest on  the  bond,  would,  if  applied  annually  to  the  payment  of 
the  principal  of  the  bond,  have  discharged  it  in  about  eight  years. 
If  any  part  of  the  balance  was  taken  to  pay  Isaac's  debt8|ftiWM 
sometimes  the  case,  it  would  take  longer. 

2.  John  admits  in  his  answer,  if  I  understand  it  correcdy^ 
that  this  bond  and  mortgage  was  considered  part  of  the  MM 
fund  placed  in  the  hands  of  Isaac. 

He  says,  the  reason  he  took  the  obligation  payable  to  Ciiis  49^ 
fendant  and  Heritage,  as  executors,  was,  because  he  had  «>  muek 
more  of  the  estate  in  his  hands  than  Josiah ;  and  because  so 
much  money  would  then  be  at  interest  under  the  will,  of  the 
amount  of  the  Shippen  place  ordered  to  be  sold.  If  on  interest, 
it  wouM  be  on  interest  in  the  hands  of  Isaac  Jackson  himself,  to 
whom  the  annual  interest  of  the  whole  trust  fund  was  payable. 
And  is  it  reasonable  to  suppose,  that  John  would  year  by  year 
have  paid  to  Isaac  the  whole  annual  interest  on  the  fund,  with- 
out deducting  out  of  it  the  interest  on  that  part  of  the  fund  which 
was  in  the  hands  of  Isaac  himself?  The  use  of  the  money  on 
that  bond  was  as  so  much  interest  paid  by  the  executors,  or  by 
John,  annually  to  Isaac,  and  if  the  interest  on  the  balance  of 
the  fund  which  was  in  John's  hands,  instead  of  being  paid  over 
to  Isaac,  was  credited  on  his  bond,  it  was  rightly  credited  as 
principal,  and  not  as  interest.  It  went  to  extinguish  the  debt 
itself. 

3.  There  is  another  circumstance  connected  with  this  part  of 
the  answer,  showing  the  connection  between  the  bond  and  mort- 
gage and  the  trust  fund,  and  that  they  were  intended  to  consti- 
Uile  a  pad  of  it 
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John  says,  the  bond  was  made  payable  to  the  executors,  be- 
cause he  had  so  much  more  of  the  funds  in  his  hands  than  Her- 
itage. The  idea  was,  that  by  making  the  bond  payable  to  the 
executors,  that  which  had  been  John's  private  property  would 
become  a  part  of  the  trust  property,  and  subject  to  the  control  of 
both  of  tliem,  so  that  Heritage  would  thereby  be  rendered  tnope 
safe ;  and  accordingly  we  find  that  John  afterwards  procured 
Heritage  to  give  up  that  part  of  Che  trust  fund  in  his  hands  that 
consisted  of  John's  bond — for  he  had  purchased  a  part  of  the 
land  directed  to  be  sold  to  raise  this  fund,  and  his  own  bond  con* 
iiituted  a  part  of  the  fund.  The  bond  and  mortgage  given  by 
Isaac  to  the  executors  was  so  drawn,  that  it  might  be  substituted 
for  the  bond  of  John  in  the  hands  of  Heritage.  They  were  not 
afiliially  delivered  over  to  Heritage,  but  were  purposely  draws 
payable  to  the  executors,  that  they  might  be  viewed  as  a  part  of 
the  trust  fund  out  at  interest ;  and  because  they  were  so  drawn, 
John  was  enabled  to  get  up  his  own  individual  bond,  and  substi* 
lute  this  as  a  part  of  the  fiind. 

4.  In  the  next  place,  the  receipts  themselves  are  explicit,  and 
they  areentitled  to  great  weight.  The  manner  in  which  the  first 
three  are  drawn  is  peculiar,  and  it  is  not  easy  to  perceive  why 
they  were  thus  worded,  if  they  were  not  designed  to  mean  just 
what  they  express.  The  money  paid  is  expressed  to  be  towards 
the  principal  of  this  bond  and  warrant.  This  is  sufiiciently  ex* 
plicit,  and  I  have  not  met  with  any  evidence  or  circumstances 
that  explain  it  away.  The  defendants,  in  their  answer,  do  not 
set  up  any  fraud,  or  mistake,  or  inadvertence,  in  drawing  the 
receipts.  Two  of  them  are  in  the  hand -writing  of  John  Jacksoo 
himself,  and  from  what  appears  in  this  case  of  his  knowledge  of 
business,  it  is  but  just  to  presume  he  understood  the  difference 
between  such  a  receipt  and  one  in  common  form,  or  between 
principal  and  interest. 

It  is  not  possible,  perhaps,  after  this  lapse  of  time,  to  explain 
why  the  mode  of  indorsement  was  altered  after  the  year  1819 ; 
but  it  is  worthy  of  remark,  that  the  payment  of  1820  is  so  much 
larger  than  those  of  1818  and  1819,  as  to  induce  the  belief  that 
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tfae  interesi  then  accruing  is  added  to  the  usual  payment  of  the 
principal ;  and  hence  the  receipt  is  general,  for  so*  muth  paid*  on 
the  bond,  as  it  ought  to  be. 

5.  The  testinriony  of  David  Carney  is  very  important  to  show 
that  the  receipts  are  right  as  they  stand*,  and  were  nnderstood  by 
the  parties. 

He  states,  that  m  the  spring  of  (818,  he  boaght  of  Isaac 
Jackson  the  land  which  he  had  purchased  of  John  Jackson,  and 
•greed  to  give  bkn  one  thousand  dollars  for  it.     The  mortgage 
Ml  tC  to  the  executors  wae  to  remain,  and  he  was  to  give  Isaac 
hk  note  for  the  difference  between  the  amount  of  the  mortgage 
and  the  aoiount  of  the  purchase  money.     He  gave  his  note  for 
two  hundred  and  five  dollars  and  sixty-five  cents,  on  the  ninth 
of  May,  1818,  and  the  difference  between  that  and  one  thousand 
dollars,  was  what  Isaac  owed  John  on  the  bond  and  mortgage. 
This  the  witness  understood  from  John  himself.    It  did  not  come 
to  quite  eight  hundred  dollars.    This  could  not  be  the  case  in  the 
nature  of  things,  if  the  two  payments  that  were  endorsed  on  the 
bond  before  that  time  be  taken  as  general  payments.    The  bond 
roust  have  amounted  to  a  much  larger  sum.     But  taking  the 
indorsements  as  evidence  of  the  payment  of  so  much  principal, 
besides  the  iaterest,  and  the  evidence  of  Carney  is  fully  corrobo- 
rated.    The  two  payments  amounted  to  one  hundred  and  forty- 
six  dollars  and  forty-nine  cents.     Deducting  that  amount  from 
the  principal  of  the  bond,  it  left  a  balance  of  seven  hundred  and 
nioetj-four  dollars  and  thirty-four  and  a  half  cents  still  due.   Add 
to  this  balance  the  amount  of  the  note  given  by  Carney  to  Isaac, 
of  two  hundred  and  five  dollars  and  sixty-five  cents,  and  it  makes 
nine  hundred  and  ninety-nine  dollars  and  ninety-nine  and  a  half 
cents.    The  sum  given  was  one  thousand  dollars.     Carney  says 
he  afterwards  gave  up  the  place,  and  Isaac  bought  it  back.     It 
would  have  been  n(K)re  satisfactory  if  the  note  spoken  of  by  Car- 
ney, or  even  the  deed,  had  been  produced.     His  statement  would 
have  been  greatly  confirmed,  and  would  to  my  mind  have  been 
conclusive.     As  it  is,  the  witness  standing  unimpeached,  his 
stateoieiii  is  entitled  to  great  consideration.    He  proves  also  a 
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conversation  with  John,  about  the  lime  and  manner  in  whicb 
John  and  Isaac  made  their  settlements.     Jolin  told  him  that  he 
and  Isaac  settled  every  year.     The  interest  on  both  sides  was 
cast  up,  the  one  deducted  from  the  otlier,  and  the  difference  was 
entered  to  the  credit  of  Isaac  on  the  bond.     This  he  understood 
from  both  of  them.     John  (old  him  there  would  have  been  more 
credit  on  Isaac^s  bond,  if  he   had  not  paid  other  debts  for  him. 
The  private  dealings  of  the  parties  being  brought  into  the  settk^    . 
ment,  accounts  for  the  difference  in  the  amount  of  the  recei||p|j|   - 
and  may  account  for  the  fact,  that  there  is  no  indoraemen^iii.-,  v< 
the  bond  for  the  years  1816  and  1817.  sv;..c-   ^ 

Leaving  out  of  view  all  evidence,  apparently  of  a  dottUtfk^*!*. 
character,  that  which  remains,  connected  as  it  is  with  circum*  "' 
stances  that  cannot  deceive,  is  much  more  than  sufficient  to  over* 
come  the  answer  of  the  defendant  as  to  the  mode  of  settlement 
It  establishes  satisfactorily  to  my  mind,  that  the  bond  was  coa^ 
sidered  as  a  part  of  the  trust  fund,  and  that  the  settlements  had 
reference  to  both.  Npr  is  this  conclusion  shaken  by  the  testimo- 
ny of  Aquila  Wells.  He  says  he  was  present  at  the  settlement 
in  1814,  and  that  the  bond  was  not  brought  in ;  he  is  certain  of 
it.  Admitting  this  to  be  true,  the  witness  himself  assigns  a  very 
good  reason  for  it.  He  says,  that  the  money  John  had  paid  for 
Isaac  amounted  to  almost  the  whole  amount  of  the  interest  of  the 
trust  fund.  There  was  a  small  balance,  and  this  was  paid  in 
money,  and  a  receipt  given  by  Isaac  to  John.  If  it  be  true  that 
John's  private  account  against  Isaac  was  nearly  enough  to  meet 
the  whole  interest  of  the  trust  fund,  it  was  natural  that  John 
should  seek  to  be  paid  that  first,  and  leave  the  interest  standing 
on  the  mortgage,  for  that  was  secure.  Hence  it  may  well  be 
true,  as  the  witness  states,  that  Isaac  said  the  interest  on  bis 
bond  to  John  was  not  to  be  taken  into  the  settlement  at  thai  time. 
It  may  be  remarked,  too,  that  John  at  that  lime  requested 
payment  of  the  interest  on  the  bond,  but  it  was  not  settled.  And 
further,  the  witness  in  the  first  part  of  his  examination,  says  ex- 
pressly, there  was  a  calculation  made  on  a  bond,  which  could 
have  been  none  other  than  the  bond  in  question.     So  that  we  see 
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die  booi  was  talked  of  by  both  at  the  time.  It  was  brought 
forward,  and  a  calculation  made  of  the  interest ;  but  the  interest 
was  not  settled  at  that  time,  Isaac  having  no  funds  to  pay  with. 
All  this  is  entirely  consistent  with  the  view  now  taken  of  the 
subject  by  the  court. 

I  pass  over  the  testimony  of  Mr.  and  Mis.  Hewitt.  It  is  too 
equivocal  to  be  the  foundation  of  faith,  in  behalf  of  the  complain- 
ant or  the  defendants. 

In  my  opinion,  the  master  has  erred  in  this  part  of  his  report^ 
ill  considering  the  bond  and  the  trust  fund  as  separate  and  un- 
Fn^'  iMmected ;  and  in  calculating  the  three  first  payments  on  the 
j»,:;fpoiid  as  general  payments,  instead  of  payments  on  the  principal. 
P»  The  fourth  exception — respecting  the  claim  and  allowance  of 
kn  annual  commission  of  ten  dollars  for  managing  the  trust  fund, 
Is  disallowed ;  and  solely  on  the  ground,  that  the  parties  them- 
selves have  made  their  own  arrangement  and  settlement  on  the 
subject.  Were  the  matter  considered  properly  open,  the  court 
would  feel  strongly  inclined  to  reject  the  claim  altogether ;  not 
for  the  want  of  any  power  or  right  to  make  an  equitable  and  just 
compensation  to  trustees ;  but  because  the  trustees,  in  this  in- 
stance, have  not  done  their  duty  in  properly  investing  the  trust 
fund  committed  to  their  care. 

A  question  was  raised  as  to  the  interest  since  the  year  1824. 
1  think  there  can  be  no  doubt  as  to  that  point.  The  trustees  are 
chargeable  with  the  interest  until  the  money  is  paid  over  or 
brought  into  court,  and  they  are  properly  discharged  from  the 
trust 

The  result  is,  that  the  first,  second,  third,  fifth,  sixth  and 
seventh  exceptions  are  allowed,  and  the  fourth  is  disallowed. 

1  presume  it  will  not  be  necessary  to  send  the  report  back  to  the 
roaster.  It  will  occasion  delay,  and  the  report  may  be  corrected 
without  that  formality.  The  only  question  is  as  to  the  amount 
due  on  the  bond,  and  that  is  easily  ascertained  from  the  statement 
made  by  the  master  in  schedule  fourth,  accompanying  the  report. 

Unless  objections  are  interposed,  the  court  will  order  the  report 
to  be  corrected,  so  as  to  conform  to  the  opinion  here  expressed. 
16 
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I  cannot  close  this  opinion  without  remarking,  that  the  coutb^ 
adopted  by  the  master,  of  arguing  the  whole  case  upon  its  meiv 
ks,  as  has  been  done  in  the  report,  and  that  too  at  great  length, 
is  novel,  and  will  not,  it  is  hoped,  be  considered  as  a  precedent 
to  be  followed.  The  province  of  the  master  is  to  report  facts,  and 
not  arguments,  for  the  information  of  the  court. 


Abraham  Suydam  v.  The  Receivers  of  tHE  Bank  of 
N  ew-Brunswick. 

The  act,  entitled,  *'  An  act  to  prevent  frauds  by  incorporated  companies,!' 

paBsed  the  sixteenth  of  Febniarj,  1829,  applies  to  incorporated  companies 
■  whdse  charters  were  then  in  force,  and  in  which  there  was  no  reservation 

to  the  legislature  of  a  right  to  alter,  modify  or  repeal  the  same. 
The  act  regoiates,  rather  than  gives  jurisdiction  to  this  court. 
Enactments  of  the  kind  contained  in  this  statute,  though  retrospective  in  then: 

operation,  are  not  in  a  legal  sense  ex  post  facto.    These  terms,  in  legal 

phraseology,  refer  to  crimes,  pains  and  penalties. 
Receivers  appointed  under  the  act  may,  in  their  discretion,  on  the  ground  of 

expediency,  ratify  a  sale  made  by  the  company  after  insolvency,  or  a  sus- 

pension  of  its  business  for  want  of  funds,  though  such  sale  is  declared   by 

the  act  null  and  Void  as  against  creditors. 

This  cause  came  before  the  court  upon  an  appeal  from  the 
decision  of  the  receivers  of  the  Bank  of  New-Brunswick,  under 
the  eighteenth  section  of  the  act,  entitled,  "An  act  to  prevent 
frauds  by  incorporated  companies,"  passed  the  sixteenth  of  Feb- 
ruary, 1829,  {Elmer's  Digest j  36,) — by  which  it  is  enacted  as 
follows  :  "  In  case  any  such  company,  or  person  or  persons  what- 
ever, shall  think  themselves  or  himself  aggrieved  by  the  proceed- 
ings or  determination  of  the  said  receiver  or  receivers,  or  trustees, 
in  the  discharge  of  their  duty,  it  shall  be  lawful  for  the  party 
aggrieved  to  appeal  to  the  chancellor,  who  shall  in  a  summary 
way  hear  and  determine  the  matter  complained  of,  and  make 
such  order  touching  the  same  as  shall  be  equitable  and  just ;  and 
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^Tic  chancellor,  in  the  execution  of  the  powers  and  authority  Du- 
ller this  act,  is  hereby  vested  with  all  the  jurisdiction  and  power 
"which  is  lawful  for  the  court  of  chancery  to  exercise  in  suits  de- 
pending in  that  court,  and  may  proceed  according  to  the  rules, 
principles  and  practice  of  that  court,  excepting  when  otherwise, 
directed  by  this  Qct:  and  all  cases  brought  before -the  chancellor 
tinder  this  act,  shall  be  considered  as  depending  in  the  court  of 
'Chancery,  and  the  orders  and  decisions  carried  into  efieot,  the 
<sanie  as  in  other  causes  of  equity  jurisdiction." 

Molleson,  for  the  appellant. 

E.  Wood,  for  the  receivers. 

The  CHANCELLcm.  On  the  eighteenth  of  February,  one 
thousand  eight  hundred  and  thirty-four,  the  Bank  of  New- 
Brunswick  suspended  its  ordinary  business,  and  refused  to  re- 
deem its  notes  in  specie. 

On  the  first  of  March  following,  Abraham  Suydam  entered 
into  a  written  contract  with  the  president  and  directors  of  the  in- 
stitution, for  the  purchase  of  -certain  real  estate  in  tlie  city  of 
New-Brunswick;  in  which  it  w*as  agreed,  that  he  should  pay 
ibem  therefor  the  sum  of  eight  thousand  dollars  in  the^otesof 
the  Bank  of  New-Brunswick — two  thousand  dollars  on  or  before 
the  first  day  of  May  then  next,  and  the  residue  on  or  before  the 
first  day  of  March  thereafter.  Oh  the  payment  of  the  sum  of 
two  thousand  dollars,  possession  was  to  be  given.  The  deed  for 
ihe  property  was  made  and  executed,  and  delivered  to  James  S. 
Nevius,  esquire,  to  be  by  him  delivered  to  Suydam,  on  his  com- 
plying with  the  terms  of  the  agreement. 

On  the  twenty-eighth  of  March,  an  injunction  issued  against 
•Che  bank,  at  the  instance  of  the  Mechanics'  Bank  of  the  city 
•and  county  of  Philadelphia;  and  on  the  second  day  of  April, 
Edward  Wood,  George  Richmond  and  David  W.  Vail,  were  ap- 
jjKNDted  receivers.  ^ 

-Oa  the  first  day  of  May,  Suydam  tendered  to  the  receivers  the 
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mim  of  two  thousand  dollars  in  the  notes  of  the  Bank  of  New- 
Brunswick,  but  the  receivers  refused  to  take  tlie  notes  and  con- 
firm the  contract.  The  following  entry  was  made  by  them  on 
their  minutes,  viz. : — 

"May  Ist,  1834.  Abraham  Suydam,  of  the  city  of  New- 
Brunswick,  tendered  this  day  to  the  receivers,  in  bills  of  the 
bank,  two  thousand  dollars,  in  part  performance  of  a  contract 
made  by  him  with  the  officers  of  the  bank  since  the  suspension 
of  business,  for  the  purchase  of  real  property  belonging  to  the 
bank,  situate  in  the  said  city  of  New-Brunswick.  Understand- 
ing from  Mr.  Suydam,  and  from  the  agreement  produced  by 
him,  of  which  the  receivers  have  a  duplicate  copy,  that  by  the 
terms  of  the  contract,  the  sum  of  eight  thousand  dollars  was  to 
be  paid  for  the  property,  in  bills  of  the  bank,  by  instalments; 
and  believing  that  the  property  may  be  disposed  of  for  about  six 
thousand  dollars— that  the  assets  of  the  bank  will  not  be  more 
than  sufficient  to  pay  eventually  more  than  forty  cents  on  the 
dollar  to  the  creditors ;  the  receivers  considered  that,  in  the  exer- 
cise of  that  discretionary  power  with  which  they  conceived  them- 
selves invested  to  ratify  or  refuse  to  confirm  such  contract,  they 
were  bound  to  consult  only  the  interests  of  the  creditois  and 
stockholders,  and  deeming  the  ratification  of  this  contract  preju^ 
dicial  to  those  interests  and  derogating  from  the  rights  of  the 
creditors,  they  refused  to  confirm  it,  and  declined  receiving  said 
bills." 

From  this  decision  of  the  receivers,  there  has  been  an  appeal 
taken,  under  the  eighteenth  section  of  the  act,  entitled,  "An  act 
to  prevent  frauds  by  incorporated  companies,"  passed  the  sixteenth 
of  February,  1829. 

The  facts  stated  in  the  petition  of  appeal,  are  not  denied  by  the 
receivers,  and  the  case  has  been  submitted  without  argument 

Before  considering  the  appeal  on  its  merits,  it  is  right  to  notice 
an  objection,  which,  if  well  taken,  will  preclude  the  necessity  of 
any  further  examination. 

The  petitioner  submits,  that  the  act  under  which  these  pro- 
ceedings have  been  bad,  does  not  apply  to  die  cases  of  incorpo* 
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rated  compaDies  whoee  charters  were  at  (he  period  of  the  enael- 
ment  in  full  force,  and  in  which  there  was  not  the  usual  reserva- 
tion to  the  legislature,  of  a  right  to  alter,  modify  or  repeal  the 
same;  and  because  the  charter  of  the  New-Brunswick  Bank, 
being  granted  prior  to  the  act  of  1829,  the  act,  if  intended  to 
apply  to  it,  is  to  that  extent  ex  post  facto^  and  therefore  uncon- 
siitutionai. 

I  think  this  objection  unsound.  The  legislature  liad  a  perfect 
r^ht  to  pass  the  act  in  question,  and  to  include  within  its  pro- 
TisioDs  all  banking  incorporations  then  in  existence,  as  well  as 
those  which  might  thereafter  be  created.  It  is  an  act  to  prevent 
frauds  by  incorporated  companies,  and  it  would  be  strange  if  such 
an  act  should  take  away  any  vested  rights  of  this  or  any  other 
corporation.  It  relates  to  matters  of  fraud  and  breaches  of  trust ; 
and  directs  the  mode  of  proceeding  when  cases  of  that  description 
occur.     It  regulates,  rather  than  gives  jurisdiction  to  this  court. 

Enactments  of  this  kind,  even  if  they  may  be  considered  in 
any  wise  retrospective  in  their  operation,  are  not  in  a  legal  qense 
ex  past  facio.  These  words,  when  applied  to  a  law,  says  justice 
Patterson,  *'  have  a  technical  meaning,  and  in  legal  phraseology 
refer  to  crimes,  pains  and  penalties."  And  again  he  says,  '^  They 
extend  to  penal  statutes,  and  no  further ;  they  are  restricted  in 
legal  estimation  to  the  creation,  and  perhaps  enhancement  of 
cnmes,  pains  and  penalties :"  Calder  et  nx.  v.  B%ill  et  ux,  3  Dalh 
386.  So  in  the  case  of  Fletcher  v.  PecAr,  6  Cratich,  87,  the 
chief-justice  says,  "An  ex  post  facto  law  is  one  which  renders  an 
act  punishable  in  a  manner  in  which  it  was  not  punishable  when 
it  was  committed  ;*'  showing  very  clearly  that  the  act,  objected  to 
as  unconstitutional,  is  not  an  ex  post  facto  law. 

As  it  regards  the  merits,  there  is  but  a  single  question  raised. 
Did  the  receivers  err  in  refusing  to  ratify  the  contract  of  the  first 
of  March? 

Under  the  third  section  of  the  act,  that  contract  was  clearly 
unlawful.  The  company  had  suspended  their  usual  banking 
operations,  and  refused  to  pay  specie.  It  is  not  alleged  that  they 
proposed  shortly  to  resume  business.     The  appellant  knew  of 
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the  suspension ;  and,  allbough  acting  on  both  sides  in  good 
faith,  he  must  have  known,  or  ought  to  have  known,  that  tho 
law  peremptorily  forbids  the  sale  or  transfer  of  property,  after  the 
ordinary  business  of  a  bank  is  suspended  for  want  of  funds. 
There  is  but  one  exception  made,  which  is  the  case  of  a  bona 
jSde  purchaser,  for  a  valuable  consideration,  without  notice. 
Such  purchase  shall  not  be  impeached ;  and  the  rule,  '^  Ewpres- 
sio  unius  est  exdusio  alteriusy^  well  applies  to  all  others. 

In  refusing  to  confirm  -the  contract,  on  the  ground  of  any 
right  claimed  by  the  petitioner,  I  think  the  receivers  acted  pro- 
perly.    The  petitioner  had  no  lawful  claim  against  them. 

But  the  receivers  might  have  ratified  it  in  their  discretion,  on 
(he  ground  of  expediency ;  and  the  principal  complaint  is,  that 
they  refused  to  make  such  arrangement.  It  is  alleged  by  the 
petitioner,  that  his  purchase  was  bona  fide ;  that  after  the  sus- 
pension of  specie  payments,  the  affairs  of  the  bank  were  exam- 
ined by  th&  officers,  and  the  result  was  a  perfect  conviction  of  its 
solvency  ;  that  a  notice  was  published  by  the  i^ashier,  requesting 
holders  of  bills  not  to  sacrifice  them,  and  informing  them  that 
the  corporation  was  able  to  discharge  all  its  just  debts ;  that  the 
bank  continued  to  receive  its  notes  and  bills  at  par  in  payment 
of  debts,  and  to  pay  in  specie  or  notes  of  other  incorporated 
banks  current  at  par,  all  debts  due  for  deposites;  that  under 
these  circumstances  the  contract  was  made;  that  he  was  not 
guilty  of  any  fraud  or  circumvention  in  the  purchase ;  and  he 
believes  that  in  the  sale  the  bank  acted  in  good  faith,  and  for  the 
best  interests  of  the  said  corporation. 

Taking  all  this  to  be  true,  as  admitted,  and  taking  also  the 
statement  of  the  receivers  to  be  true,  that  the  property  is  worth 
six  thousand  dollars,  and  that  the  notes  of  the  bank  will  not  be 
worth,  as  it  is  supposed,  more  than  forty  cents  in  the  dollar ;  1 
think  they  did  right  in  declining  to  ratify  the  agreement,  on  the 
ground  of  expediency. 

The  great  duty  of  the  receivers  is,  faithfully  to  collect  and  just- 
ly to  disburse  the  assets,  constituting  the  trust  fund.  In  doing 
ihis,  they  are  properly  invested  with  a  discretionary  power  to 
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compound  and  settle ;  but  in  the  exercise  of  such  power,  they 
must  keep  primarily  and  constantly  in  view,  the  interests  of  those 
for  whom  they  act.  According  to  their  estimate,  it  would  have 
occasioned  a  loss  of  two'  thousand  eight  hundred  dollars ;  and  I 
cannot  conceive  how  the  ratification  of  the  contract,  under  such 
circumstances,  could  have  been  considered  either  just  or  benefi- 
cial to  those  interested  in  the  fund. 

It  is  noC  intended  by  this  opinion  to  preclude  any  compromise 
or  settlement  from  being  made  between  the  parties.  The  ques- 
tion before  the  court  is  as  to  the  correctness  of  the  course  taken 
by  the  receivers  in  refusing  to  affirm  the  contract,  and  nothing 
more.  The  petitionei^,  it  is  true,  prays  that  if  the  decision  of 
the  receivers  should  not  be  wholly  reversed,  the  court  may  make 
such  order  and  direction  as  shall  be  just  and  equitable  :  but  the 
court  is  of  opinion  that  nothing  more  is  necessary  or  proper  to  be 
done  at  this  time.  In  this  matter,  the  court  sits  in  an  appellate' 
capacity,  and  has  given  its  judgment  on  the  only  point  decided 
by  the  receivers. 

Whether  this  is  a  case  which,  taking  all  circumstances  into 
consideration,  presents  proper  grounds  of  equity  and  good  con- 
science for  a  compromise,  and  if  so,  upon  what  just  and  reason- 
able terms  it  should  be  made,  is  for  the  receivers  to  judge  of  in 
the  first  instance.    It  does  not  appear  that  any  offers  of  com- 
promise or  adjustment  have  been  made  or  considered,  and,  of 
coarse,  the  appellant  is  not  aggrieved  by  any  decision  in  relation 
thereto,  for  none  such  has  been  made. 

The  decision  of  the  receivers  is  affirmed. 


C  A  S  K  IS  .i: 

▲DJUDOBD  UH  '.-' 

THE   COURT   OF   CHAlTCERlT    . 

OF  THE  STATE  OF  NEWJER8EY. 
OCTOBER   TERM,    1834. 


Jaco^b  Vanderpool,  Folly  Danteroches,  Nancy  Howel 
and  Edward  Vanderpool  v.  James  Vanderpool,  Execc 
tor  of  Apphia  Davehport,  deceased. 

Where  a  bill  is  filed  for  a  aiiffliu  or  fteidoiim  to  be  paid  afler  the  payment  c 
debts  and  legacies,  or  other  prior  incumbrances,  the  creditors,  legateea  o 
prior  incmnbrancers  need  not  be  made  parties. 

And  the  rule  is  not  altered,  though  the  legacies  are  not  to  be  paid  immodiali 
ly,  and  though  a  part  of  the  fesiduum  may  by  possibility  be  wanted  to  mail 
up  a  deficiency  arising  from  accident  or  loss  happening  before  payment. 

But  all  persons  interested  in  the  residuum,  though  their  interest  depends  on 
remote  contingency,  must  be  made  parties. 

No  person  against  whom  a  decree  cannot  be  had,  should  be  made  a  party. 

Where  by  the  terms  of  a  will  the  real  estate  is  ordered  to  be  sold,  and  the  residii 
of  the  estate,  real  and  personal,  is  bequeathed,  and  directed  to  be  paid  afle 
the  payment  of  certain  pecuniary  legacies,  which  cannot  be  paid  till  a  fo 
ture  time ;  the  residuary  legatees  are  entitled  to  an  account,  and  to  haye  th 
real  estate  sold  and  the  proceeds  applied  in  the  course  of  administration,  be 
fore  the  time  arrives  for  the  pajrment  of  the  particular  legacies. 

And  if  such  appears  to  haye  been  the  intention  of  the  testator,  the  court  wil 
order  the  residuum  to  be  paid  over  to  the  residuary  legatees,  before  the  pai 
ticular  legacies  are  paid ;  but  this  will  not  be  done  at  the  expense  of  tb 
executor,  or  at  the  hazard  of  his  safety. 
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'^i'Mffftllfin  Bnd  trustees,  while  actlDg  faithfully  in  the  discharge  of  their  duty, 
"^"^.^jl^  in  no  case  to  be  losers. 

vteu.  by  residuary  legatees,  praying  an  account  of  the  real 
111  estate,  and  to  have  tlie  residuum  paid  over.     The 
t  beard  upon  the  bill,  answer,  replication  and  proofs. 


•    £Jf£  Williamson,  fi)r  complainants. 

E.  Vanarsdale,  for  defendant. 

Cases  cited  for  complainants.  2  Cas.  in  Chan.  124,  178  ; 
1  Vernon,  413 ;  3  Bro.  C.  C.  229 ;  Tbid,  365 ;  I  Cox,  352 ; 
3  Jokn.  Chan.  R.  563;  16  Vesey,  326;  1  Bro.  C.  C.  303; 

1  Vernon,  261. 

Cases  cited  for  defendant.     Preston  on  Legacies,  236,  304  ; 

2  Dess.  115 ;  1  Cond.  Chan.  R.  466, 186 ;  3  Bro.  C.  C.  258 ; 
1  Meriv.  417;  Ambler,  34;  IP.  W.  496. 

The  Chancellor.  The  complaioaiKs  are  residuary  lega- 
tees under  the  will  of  Apphia  Davenport,  deceased.  They  call 
for  an  account  of  the  real  estate,  (which  was  ordered  to  be  sold,) 
and  abo  of  the  personal ;  and,  alleging  that  the  estate  is  suffix 
cbnt  to  satisfy  the  debts  and  pecuniary  legacies,  and  admitting 
that  the  legacies  are  to  be  paid  according  to  the  will,  they  seek 
to  have  the  clear  balance  or  residuum  of  the  estate  ascertained, 
and  to  have  it  paid  to  them  by  the  executor,  according  to  their 
respective  rights. 

The  testatrix,  by  her  will,  after  ordering  her  debts  to  be  paid, 
gives  to  her  sister,  Catharine  King,  two  thousand  dollars,  under 
the  foUowing  conditions :  that  the  sum  of  two  thousand  dollars 
Itt  ptK  at  interest  by  her  executor,  and  the  interest  accruing 
thereon  be  paid  to  her  yearly  while  she  remains  the  wife  of  Hen-* 
17  King ;  but  in  case  she  does  not  become  a  widow,  and  dies 
before  her  husband,  then  the  said  sum  of  two  thousand  dollars 
to  be  dfvided  as  follows :  one  thousand  dollars  to  be  paid  to  her 
16 
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brother,  Jacob  Yanderpool ;  the  other  thousand  dollars  to  be  paid^ 
in  equal  shares,  to  her  sister,  Polly  Danteroches,  and  the  lawfol 
heirs  at  law  of  Deborah  Seabury,  wife  of  John  Seabury,  both 
now  deceased.  She  also  gives  to  Alexander  Mulford  the  eum  oF 
two  hundred  and  fifty  dollars,,  to  be  paid  him  when  he  becoBoes^ 
twenty-two  years  of  age,  and  in  case  of  his  death  before  that 
time,  that  the  money  be  paid  to  his  brothers  and  sisters  in  equil 
shaves.  She  then  gives  sundry  pecuniary  legacies  payable  abso- 
lutely, and  directs  that  aftei  the  legacies  given  shall  be  paid,  the 
remainder  of  the  estate  shall  go  to  the  complainants  in  equal 
shares. 

The  defendant  admits  the  will,  and  that  the  complainants  are 
the  residuary  legatees  ;  and  craves  the  direction  of  the  courts  in 
relation  to  his  own  safety,  and  the  rights  of  the  complainants. 
He  submits  whether  he  is  bound  to  pay  over  the  residuum  of  the 
estate,  until  all  the  legacies  are  fully  satisfied ;  that  there  is  no 
plain  word  of  reference  in>  the  will  whereby  the  sum  of  two 
thousand  dollars,  directed- to- be  paid  over  in  case  of  the  decease 
of  Catharine  King  in  the  life  time  of  her  husband,  is  the  same 
two  thousand  dollars  ordered  to  be  put  out  at  interest ;  and  whedi- 
er,  in  case  of  any  loss  by  insolvency  or  otherwise,  (without  the 
default  or  negligence  of  the  executor,)  such  loss  would  not  fall' 
on  the  execQtor*  He  also  states,  that  Alexander  M4ilford  has 
not  yet  attained  the  age  of  twenty-two  years ;  that  when  he 
shall  attain  that  age  he  will  be  entided  to  receive  his  legacy 
without  any  abatement  or  loss,  and  he  insists  that  if  there  be 
loss,  it  should  fall  on  the  residuum  of  the  estate. 

The  defendant  objects  that  Catharine  King  and  the  lawful 
heirs  of  Deborah  Seabury,  and  also  Alexander  Mulford  and 
his  brothers  and  sisters,  or  at  least  Catharine  King  and  Deborah^ 
Seabury,  are  not  parties  to  this  suit ;  and  that  unless  they  are 
brought  in,  he  will  not  be  safe  in  the  performance  of  any  decree 
of  tbe  court. 

The  objection  for  the  want  of  parties,  is  not  well  taken. 
Catharine  King  and  Alexander  Mulford  are  not  interested  in  the 
distribution  of  the  estate,  or  in  the  account  to  be  taken.    If  they 
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'^rere,  it  would  be  necessary  to  make  them  parties,  so  tiiat  only 
>ODe  account  might  be  taken,  and  one  distribution  made.  This 
principle  is  strictly  adhered  to.  Even  when  the  interest  in  the 
residuum  depends  upon  a  remote  contingency,  the  persons  inter- 
ested must  be  made  parties :  Sherrit  v.  Brick^  3  Bro.  C.  C.  229. 
But  a  legatee  who  is  entitled  to  priority  of  payment,  may  file  a 
bill  for  bis  legacy  without  making  the  residuary  legatees  parties 
4o  the  suit ;  and  so  may  creditors,  although  in  this  last  case  there 
appeaiB  to  be  some  reason  for  ipaking  them  parties ;  for,  as  was 
said  by  lord  Loughborough,  they  are  interested  to  resist  the  de- 
mands, lest  the  residuary  fund  should  be  exhausted  by  collusion : 
LawsoH  V.  Barker,  1  Bro.  C  C.  303  ^  Wainwright  v.  Waier- 
man,  1  Yes.  jr.  311 ;  Brown  et  al.  v.  Dowthwaite,  1  Madd. 
R.  242 ;  Edw.  on  Parties,  138.  So  where  a  bill  is  filed  for  a 
surplus  or  residuum  to  be  paid  after  the  payment  of  debts  and 
legacies,  or  other  prior  incumbrances,  the  creditors,  legatees  or 
'prior  incumbrancers  need  not  be  made  parties :  Mitf.  on  Plead- 
ing-j  233,  last  edition.  And  the  reason  is  obvious.  Their  claims 
"and  priorities  are  admitted,  and  of  course  they  are  not  interested 
*iQ  the  account  to  be  taken.  There  can  be  no  residuum  until  they 
"ftre  satisfied. 

There  is  an  apparent  difference  in  the  case  now  before  the 

^^oart,  from  those  cited,  inasmuch  as  these  legacies  are  not  to  be 

*|iaid  immediately,  and  therefore  the  legatees  may  be  considered 

--as  interested  in  the  residuum,  inasmuch  as  part  of  it  maybe 

■wanted  to  make  up  any  deficiency  arising  from  accident  or  loss, 

-liappening  before  payment.     I  think,  however,  this  is  not  suJflH- 

-cient  to  break  in  on  the  rule,  and  that  if  the  executor  is  entitled  to 

«Dy  protection  against  such  a  contingency,  it  must  be  given  hitn 

in  some  other  way. 

As  between  the  complainants  in  this  suit  and  these  legatees, 
there  is  nothing  to  controvert.  There  is  no  question  as  to  their 
rights,  and  it  is  not  perceived  that  any  valid  decree  could  be  had 
•Sigainst  them ;  and,  in  general,  no  person  against  whom  a  decree 
caDDOt  be  had,  should  be  made  a  party :  De  GoUs  v.  Wani^ 
3.P.  IF.  310,  no^e;  West^.  RandaUet  al.2  Mass.ILXQSL 
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As  regrirds  the  main  questioa  in  ihe  cctse,  the  complainants 
are  clearly  entitled  to  an  account.  They  have  a  right  to  know 
how  the  estate  has  been  managed,  and  what  its  present  situatioo 
is ;  and  they  are  entitled  to  have  the  real  estate  sold,  and  the 
proceeds  applied  in  a  course  of  administration. 

The  defendant,  however,  submits  to  the  court  whether  he  is 
to  pay  out  the  residuum  of  the  estate,  until  the  legacies  are  first 
fully  paid  ;  and  if  so,  whether  he  is  to  be  held  hable  for  any  loss 
that  may  be  sustained,  as  the  legacies  are  not  to  be  paid  out  until 
a  future  day,  and  must  be  retained  in  the  hands  of  the  executor. 

The  will  on  this  subject  is  not  without  obscurity.  It  would 
seem  at  first,  as  though  the  testatrix  intended  to  set  apart  a  par- 
ticular fund  of  two  thousand  dollars  out  of  the  estate,  the  interest 
of  which  was  to  be  paid  annually  to  Mrs.  King,  and  the  princi- 
pal, either  to  her  after  the  death  of  her  husband,  or  to  other  per- 
sons upon  her  dying  in  the  life-time  of  her  husband ;  and  if  the 
fund  should  suffer  any  loss,  it  must  be  borne  by  those  who  are 
to  receive  it.  But  I  think  the  instrument  should  not  receive  that 
construction.  If  Mrs.  King  survive  her  husband,  she  is  to  re- 
ceive at  the  hands  of  the  executor  two  thousand  dollars.  There 
is  to  be  no  abatement  for  loss.  It  is  not  the  fund  that  is  to  be  paid 
to  her,  or  the  balance  of  it,  but  the  specific  sum  of  two  thousand 
dollars,  and  nothing  less.  And  so  if  she  dies  in  the  life-time  of 
ber  husband,  the  specific  sum  of  one  thousand  dollars  is  to  be 
paid  to  Jacob  Yanderpool,  and  the  other  thousand  dollars,  in  equal 
shares,  to  other  persons.  I  see  nothing  to  prevent  these  persons 
from  calling  on  the  executor  for  the  whole  amount,  nor  do  1  see 
how  he  could  defend  himself  against  the  claim.  Courts  of  equity 
have  gone  very  far  to  protect  executors  and  trustees^  while  acting 
faithfully  in  the  discharge  of  their  trusts,  and  they  ought  in  no 
case  to  be  losers.  The  cases  of  Soundy  v.  Binyou,  3  Bro.  C  C 
258,  and  Breton  v.  Lord  Clifden^  1  Sim,  and  Stu,  363,  go 
far  to  show,  that  the  security  shall  not  be  lessened  in  the  hands 
of  the  executor ;  but  they  are  both  plainly  distinguishable  from 
ihe  one  now  before  the  court,  and  I  do  not  feel  justified  in  placing 
royself  upon  them. 
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Here  is  a  clear  estate  of  upwards  of  four  thousand  dollars,  be- 
sides the  real  property  not  yet  sold.  Tlie  amount  of  the  two 
legacies  to  be  paid  out  of  it  is  two  thousand  two  hundred  and  fifty 
dollars,  not  more  than  one  half  the  amount.  1  cannot  think  it 
was  the  intention  of  the  testatrix  that  the  whole  amount  should 
remain  in  the  hands  of  the  executor  until  the  contingencies  shall 
happen  upon  which  the  legacies  are  to  be  paid  out,  lest  there 
flhould  be  any  loss,  and  yet  there  are  words  in  the  will  that  favor 
Buch  construction.  For  instance,  the  testatrix  gives  the  residue 
to  the  complainants,  after  the  legacies  given  sliall  be  paid.  Now 
it  18  plain  these  legacies  cannot  all  be  paid  at  this  time,  and  some 
of  them  may  not  be  paid  for  years  to  come.  But  it  is  believed, 
this  general  and  usual  direction  may  be  satisfied  without  leaving 
the  whole  of  the  estate  in  the  hands  of  the  executor,  and  that  the 
iDtentioD  of  the  donor  will  be  best  subserved,  by  construing  the  will 
«o  as  to  give  each  one  his  own  with  the  least  delay.  This  must 
not  be  done,  however,  at  the  expense  of  ihe  executor,  or  the 
hazard  of  his  safety  ;  and  when  a  decree  for  distribution  shall  be 
made,  at  the  coming  in  of  the  account,  he  will  be  entitled  to 
such  indemnity  as  the  court  shall  then  direct. 
Let  there  be  a  decree  for  an  account,  (S^c. 


Nathaniel  Britton  v.  Levi  Updike  and  wife,  Elizabeth 
Updikk,  widow,  and  Samuel  Updike  and  Cornelius  Gro- 
VER,  AdmVs  of  William  Updike,  deceased,  John  W.  Dye, 
Thomas  Griggs,  Wm.  Mershon  and  Wm.  Batles. 

^Klwre  mortgaged  premnea  are  sold  by  the  mortgagor  in  parceli  to  yarioofl 
purchaaers,  at  different  times,  there  can  be  no  contribution  among  the  par- 
chaaen.  The  older  purchaiters  and  their  shares  are  exempt,  until  the 
younger  ones  and  their  shares  shall  have  responded  to  the  claim ;  and  they 
tnnst  answer,  respectively,  in  the  order  in  which  they  have  purchased,  begin, 
aing  with  the  youngest  purchaser  and  ending  with  Um  -«ldaft 
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ThiM  ordor  if  to  be  obtenred,  nnlen  there  are  peculiar  circamstanees  afl^BetiAf 
the  righta  of  parties,  to  change  the  rule. 

Hardenburghj  for  complainant. 

Hamilton^  for  Griggs,  Mersbon  and  Bayles,  three  of  the  deftfl. 

The  Chancellor.  The  bill  is  for  the  foreclosure  and  sale 
of  mortgaged  premises  in  the  cotMty  of  Middlesex.  There  is  no 
dispute  as  to  the  mortgage  itself;  but  the  mortgagors  having  sold 
the  property  in  diflerent  parcels  since  the  mortgage  given,  there 
has  been  a  difference  of  opinion  as  to  the  liability  of  the  parties, 
and  the  manner  in  which  the  money  shall  be  raised^  and  to  this 
point  the  attention  of  the  court  has  been  directed  by  the  counsel. 

It  appears,  that  in  1809,  Levi  Updike  and  wife,  and  William 
Updike  (now  deceased)  and  his  wife,  made  a  mortgage  to  the 
complainant,  on  one  hundred  and  sixty-nine  acres  of  land,  in 
the  township  of  South-Brunswick,  and  lying  south  of  a  certain 
stream  of  water,  known  by  the  name  of  Drinking  Brook.  The 
amount  to  be  secured  by  the  mortgage  was  one  thousand  nine 
hundred  and  eighty-four  dollars  and  fourteen  cents. 

On  the  seventh  of  March,  1814,  the  mortgagors  soM  and  con- 
teyed  to  William  Mersbon  a  lot  of  land,  in  which  was  included 
about  nine  acres  of  the  mortgaged  premises. 

On  the  same  seventh  of  March,  1814,  they  sold  and  conveyed 
to  William  Bayles  a  lot  of  land,  in  which  was  included  about 
twelve  acres  of  the  mortgaged  premises. 

On  the  thirtieth  of  April,  1816,  they  sold  and  conveyed  to 
Thomas  Griggs  another  lot  of  land,  in  which  was  included  about 
fifty-two  acres  of  the  mortgaged  premises. 

The  residue  of  the  premises  remained  in  the  possession  of  the 
Updikes,  as  is  stated  by  one  of  the  witnesses,  for  about  two 
years  after  these  sales,  and  then  came  into  the  possession  of  John 
W.  Dye,  who  still  holds  it.  This  defendant  has  put  in  no  an- 
swer, and  suffered  a  decree  pro  confesso  to  be  entered  against 
him.  By  what  title  he  claims  right  to  the  possession  of  the  pre- 
mises does  not  appear. 
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tJader  tliis  state  of  facts,  if  there  be  no  peculiar  circumstance? 
affecting  the  case,  the  rights  of  the  parties  can  adinit  of  no  dis^ 
pole.  The  part  of  the  property  that  remains  in  the  hands  of  tiie 
mortgagors,  or  of  Dye,  if  he  be  the  owner,  is  first  liable  to  pay 
the  mortgage  debt.  If  it  still  belong  to  the  mortgagors,  then  ifr 
is  surely  just  that  it  should  bear  the  burden  of  the  mortgage 
debt,  before  the  other  parts  of  the  property,  which  have  been  sold 
for  a  valuable  consideration,  are  called  on  to  contribute.  If  it  ha9 
been  sold  io  Dye,  he  "  sits  in  the  seat  of  his  granter^^  and  takes 
it  with  the  incumbrance  as  it  existed  in  his  hands. 

If  ibis  residue  be  insufficient  to  make  the  money  due,  then  the 
part  sold  to  Thomas  Griggs  is  next  liable,  and  must  make  up 
the  deficiency.  When  Gnggs  purchased,  both  Mershon  and* 
Bayles  were  in  possession  of  parts  of  the  property  by  purchase 
from  the  mortgagors,  for  a  valuable  consideration  ;  and  these  are 
to  be  exempted  until  all  the  remainder  is  appropriated  to  the  pay- 
ment of  the  debt. 

If  there  should  still  be  a  deficiency,  the  shares  of  Bayles  and 
Mershon  are  next  liable.  Their  titles  are  of  the  same  date.  They 
stand  in  equali  jure,  and  must  contribute  rateably,  according 
to  the  proportions  held  by  each  of  tbem. 

The  rule  on  this  subject  is  well  established,  and  has  been  re- 
peatedly recognized  in  the  courts  of  New-York,  as  well  as  our 
own  state :  Clowes  v.  Dickenson,  5  John.  Chan.  R,  235  ;  Grill 
V.  Lyon,  1  John.  Chan.  R.  447 ;  Ex^rs  of  Clymer  v.  Ridge- 
way  et  al.,  Opin.  of  Ch.  Williamson,  Oct.  1827.  Other  eases 
might  be  added,  if  there  were  a  doubt  upon  the  subject. 

The  counsel  of  the  con>plainant  appeared  to  think  that  the 
present  was  a  case  of  contribution,  and  that  all  the  different  pur- 
chasers stood  before  the  court  in  equali  jure.  This  would  be 
so,  if  they  had  acquired  their  rights  at  one  and  the  same  time ; 
but  having  purchased  in  succession,  there  can  be  no  contribution 
among  tbem.  The  older  purchasers  and  their  shares  are  exempt,r 
Qotil  the  younger  ones  and  their  shares  shall  have  responded  to 
ihe  daim ;  and  they  must  answer,  respectively,  in  the  order  in 
which  they  have  purchased,  beginning  with  the  youngest  pur- 
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chaser  and  endir^  wilh  the  oldest  This  is  the  order  to  be  ob^ 
served,  unless  there  are  peculiar  circumstances  afTecting  the 
rights  of  parties  so  as  to  break  in  upon  ihe  rule. 

The  defendants,  in  their  several  answers,  claim  an  entire  ex- 
emption from  the  operation  of  the  mortgage,  because  they  pur- 
chased for  a  valuable  consideration,  and  paid  the  money  under 
the  full  assurance  given  by  the  mortgagors,  that  it  should  be  ap- 
plied to  extinguish  so  much  of  the  mortgage  debt.  These  alle- 
gations, not  being  responsive  to  the  bill,  or  supported  by  any 
kind  of  proof,  cannot  be  received  as  evidence.  The  replication 
has  put  them  directly  in  issue,  and  they  are  not  proved.  Even  if 
they  were  proved,  it  would  not  avail  tlie  defendants,  unless  they 
could  show  farther,  that  the  money  had  actually  been  paid,  and 
paid  too  in  discharge  and  release  of  the  property  they  had  seve^ 
rally  purchased. 

Bayles  states  that  he  actually  paid  to  the  complainant  himself 
seven  hundred  and  fifty-eight  dollars  and  twenty-six  cents,  being 
part  of  the  purchase  money,  and  more  than  the  value  of  the 
twelve  acres  of  the  mortgaged  premises  which  he  purchased,  and 
that  it  was  endorsed  on  the  mortgage  and  passed  to  the  credit  of 
the  moitgagors  in  different  sums,  and  was  accepted  by  the  com- 
plainant in  full  satisfaction  and  discharge  of  so  much  of  the  mort- 
gaged premises  as  be  had  purchased,  and  in  release  thereof.  Bui 
the  evidence  does  not  sustain  the  allegation.  It  appears  by  the 
bond,  that  the  sum  of  seven  hundred  and  fifty-eight  dollars  and 
twenty-six  cents  was  actually  received  by  the  mortgagee,  and  thai 
it  was  passed  to  the  credit  of  the  mortgagors  in  different  sums, 
as  he  states ;  but  it  does  not  appear  by  the  endorsement,  that  the 
money  was  paid  in  release  of  the  Bayles  lot,  or  that  it  was  eveD 
paid  by  Bayles.  On  the  contrary,  it  is  endorsed  as  having  been 
paid  by  William  and  Levi  Updike,  the  mortgagors. 

Mershon,  who  purchased  at  the  same  time  with  Bayles,  does 
not  allege  that  be  paid  any  part  of  the  consideration  money  to 
(he  mortgagee,  or  that  there  was  any  express  understanding  or 
agreement  between  him  and  the  mortgagee  (hat  his  part  wee 
to  be  released. 
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As  r^ards  these  two  purchasers,  then,  there  is  nothing  to  take 
them  out  of  the  general  rule,  or  create  any  exemption  in  their 
&vor. 

OriggS)  who  purchased  in  1826^  sets  up  no  agreement  between 
him  and  the  mortgagee  as  to  the  release  of  his  part.  He  states, 
however,  that  he  paid  sixty  dollars  of  the  purchase  money  to  the 
mortgagee,  and  the  residue  of  it  (eight  hundred  and  ninety  d6l- 
lars)  to  the  mortgagors ;  and  that  the  sixty  dollars  was  endorsed 
OD  the  bondi  By  reference  to  the  bond,  which  is  in  evidence,  it 
appears  that  Qriggs  did  actually  pay  sixty  dollars  on  the  bond,  on 
the  nineteeth  of  May,  1817,  about  a  year  after  his  purchase.  If 
there  was  evidence  of  an  agreement  between  this  purchaser  and 
the  mortgagee,  that  his  property  should  be  released  to  the  amount 
of  the  purchase  money  he  paid  him,  there  might  be  some  claim 
of  equity  between  them  as  to  that  amount.  Whether  it  could 
affect  in  any  way  the  rights  of  prior  or  subsequent  purchasers,  so 
as  to  iocreaiie  their  liabilities,  is  a  point  on  which  I  give  no  opin- 
ion.    The  evidence  is  insufficient  to  warrant  any  interference. 

The  case,  then,  is  free  from  embarrassment.  The  property  in 
the  hands  of  Dye  is  bound/for  the  whole  balance  of  the  debt  and 
the  complainant's  costs,  ff,  after  the  payment  of  the  costs,  it 
shall  be  insufficient  to  pay  the  debt,  the  balance  is  to  be  raised 
out  of  the  part  purchased  by  Griggs ;  and  in  case  that  also  shall 
prove  insufficient,  the  shares  of  Mershon  and  Bayles  must  con- 
tribute in  proportion  to  their  respective  values  at  the  time  of  the 
sale. 

Let  it  be  referred  to  a  master  to  take  an  account  of  the  sum 
due  on  the  bond  and  mortgage. 
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Samuel  Williams  and  Amos  Williams  v.  Caleb  C,  Wit*- 

LIAM8. 

A  writ  of  ne  exeat  will  not  israe  unless  there  is  a  debt  due  from  the  defendant 
to  the  comprainant,  or  unless  the  complainant  is  entitled  to  an  account. 

r^THE  cause  was  heard  onr  the  twenty-si^tth  of  September,  1834, 
upon  motion  for  an  injunction  and  ne  eafeai  on  the  bill  filed.  Tl 
appeared  by  the  bill  that  the  complainants  had  agreed  to  pur- 
chase a  lot  of  land  of  the  defendant,  in  the  county  of  Essex,  and 
bad  paid  one  half  the  purchase  money,  and  been  let  into  posses- 
sion. The  defendant  then  refused  to  execute  a  deed,  or  to  re- 
ceive the  balance  of  the  purchase  money,  solely  on  the  ground,  as 
the  complainants  charge,  that  he  has  been  oflered  an  advance  oQ 
the  property,  and  intends  to  convey  it  to  some  other  person.  The 
bill  charges,  that  the  defendant  has  lately  sold  out  his  property  in 
this  state,  afud  intends  in  a  few  days  to  remove  with  his  fDimify 
into  the  state  of  Ohio ;  and  that  unless  restrained  by  the  order  of 
the  court,  he  will  convey  away  the  said  property  and  withdraw 
himself  permanently  from  the  statie^A 

C,  H.  Balset/f  fbr  the  application. 

The  Chancellor.  I  This  is  a  proper  case  for  an  injunction, 
but  not  for  a  ne  exeat.  Here  is  no  debt,  either  legal*  or  equita- 
ble, due  from  the  defendant  to  the  complainants,  nor  are  the  com- 
plainants entitled  to  an  account.  Such  a  demand  is  necessary  to 
sustain  the  writ.  This  is  the  general  rule.  In  this  case,  tbeieb 
not  even  a  claim  for  damages  ;  and  if  there  were  such  claim,  il 
would  not  be  8ufficient\  Eden  v.  Rathbone,  Opin.  of  Ch,  Wilr 

*  The  writ  is  only  granted  in  case  of  an  equitable  debt  or  demand,  and  is 
not  granted  for  a  mere  legal  demand,  for  which  the  defendant  may  be  held  to 
bail,  except  in  a  matter  of  account  or  in  a  suit  for  alimony :  Amsinek  t.  Bar^ 
klay,  8  Vesey,  594;  Pearne  v.  Lisle,  1  AmhUr,  75;  Flack  v.  JfoZm,  1  Joe, 
mnd  W.  405;  Anon.,  2  Atk.  210;  1  Smith*9  Chan,  Prao.  576 ;  3  Mad.  Cktm. 
Prae.  227. 


OCTOBER  TERM,  1834.  131 

[WiDiams  ▼.  WillianM.] 

Uttmsony  Jan.  1828;  Beame's  Ne  Ex.  'S^l  \  2  Madd.  Chan. 
226  ]  \  Jacand  Walk.  405  ;  2  Jac.  and  Walk.  213 ;  10  VesT 
166. 

It  18  to  be  presumed  that  the  iojuDctioo  will  be  sufficient  to  re- 
strain the  party  from  an  improper  conveyance  of  the  property ; 
and  if  so,  it  is  a  matter  of  Kttle  consequence  to  the  complainants 
whether  he  leave  the  state  or  remain.  The  suit  can  proceed  in 
his  absence ;  and  if  the  decree  be  in  favor  of  the  complainants, 
it  will  operate  as  a  -conveyance  in  case  the  defendant  fails  to  exe- 
cute a  deed  according  to  the  order  of  the  court :  Rev.  Laws,  499. 
If,  notwithstanding  the  injunction,  the  defendant  should  execute 
a  coDyeyaoce,  the  proper  remedy  will  be  by  attachment  for  a 
cooCempt;  and  in  such  case,  if  he  had  removed  out  of  the  state, 
the  defendant  would  be  deprived  of  that .  remedy,  and  there 
might  possibly  be  a  failure  of  justice.  But  the  court  cannot  con- 
sent to  grant  this  high  prerogative  writ,  on  the  assumption  that  a 
party  Will  disobey  its  solemn  injunction,  and  render  himself  ob- 
aioxious  to  its  censure  and  punishment. 
«  The  motioQ  for  a  n^  ea?eat  is  denied.    Let  an  injunction  issue.) 


<5iDE0N  Scull  and  Newcomb  B.  Thompson  v.  Thomas 
Reeves  and  others. 

^^  a  deed  made  by  a  debtor  for  the  benefit  of  bis  creditors,  has  once  taken 
efieet,  'the  cancellation  or  destruction  of  the  deed,  either  fraudulent  or  acci- 
dental, cannot  affect  the  rights  of  the  parties ;  nor  has  the  grantor  power 
to  revoke  it. 

'The  fact  that  one  of  the  assignees  renounced  in  writing,  and  that  the  other 
one  relinquished  the  trust  by  giving  up  the  deed  of  assignment,  presents  no 
serious  obstacle  to  the  execution  of  the  trust.  It  is  in  the  hands  of  the  court, 
to  be  executed  under  its  direction,  according  to  the  law  and  the  intention  of 
the  parties,  and  the  court  will  see  that  it  is  properly  done. 
'That  the  grantor  was  under  some  misapprehension  as  to  the  mode  and  time 
•of  jnaking  sale  of  his  proper^,  and  that  he  was  ignorant  of  some  of  tbge 
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reqairaments  of  the  itatata  and  the  datiee  of  the  anigneee,  will  not  openO* 
to  aet  aside  the  deed. 
The  trust  will  be  caried  into  effect,  although  a  compliance  with  all  the  diiec 
tions  of  the  statute,  in  regard  to  the  proceedings  of  the  assignee,  as  to  mat. 
ters  rather  of  form  than  snbstanoe,  is  impracticable. 

This  cause  was  heard  before  the  chancellor  at  April  terai, 
1834,  upon  a  motion  to  dissolve  the  injunction,  on  the  answers 
of  the  defendants.  The  motion  to  dissolve  the  injunction  was 
denied,  and  receivers  were  appointed.  Testimony  was  taken  by 
both  parties,  and  the  grantor  and  grantees  in  the  deed  of  assign- 
ment, three  of  the  defendants,  were  examined  on  the  part  of  the 
complainants,  under  an  order  of  the  court  obtained  for  that  pur- 
pose. The  main  facts  elicited  by  the  evidence  are  adverted  lo  in 
the  opinion  of  the  chancellor. 

The  cause  came  on  for  hearing  at  July  term,  1834,  upon  the 
bill,  answer,  replication  and  proofs. 

Wall,  for  complainants. 

Jeffers,  for  defendants. 

Cases  cited  by  complainants'  counsel.  4  Com.  Dig.  167,  A.  3, 
^'Delivery''!]  12  John.  R.  552;  1  Shep.  Touch.  58;  SheU&ria 
case,  Cro,  Eliz.  7;  4  Dane's  Ab.  91,  sec.  13,  14;  12  John.  R 
648 ;  1  Bin.  518,  519 ;  13  Serg.  and  R.  524. 

The  Chancellor.  The  object  of  the  bill  in  this  cause  was 
to  establish  an  assignment  made  by  Thomas  Reeves,  to  Daniel 
B.  Reeves  and  George  W.  Garrison,  in  trust  for  the  benefit  of 
his  creditors,  under  the  statute,  on  the  eighteenth  of  February, 
1834 ;  which  trust  was  afterwards  renounced  by  one  of  the  as- 
signees, and  the  deed  given  up  lo  be  cancelled  by  the  other  one, 
on  the  twentieth  of  the  same  month.  The  complainants,  who 
are  general  creditors,  sought  also  to  injoin  a  number  of  judgment 
creditors,  who  had  obtained  judgment  and  execution  after  the 
assignment  made  and  surrendered ;  and  they  alleged  that  the 
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tarrender  and  cancellation  of  the  assignment  was  procured  from 
RecTes  by  promises  of  the  judgment  creditors,  that  they  would 
giye  him  time  of  payment.  On  the  coming  in  of  the  answers  a 
tnolion  was  made  to  dissolve  the  injunction  that  had  been  grant- 
ed oo  filing  the  bill ;  and  after  argument,  the  motion  was  denied, 
because,  in  the  first  place,  the  equity  of  the  bill  had  not  been  ful- 
ly answered;  and  also,  because  the  court  was  inclined  strongly 
to  the  opinion,  from  the  answers  themselves,  that  the  deed  of 
assignment  had  been  duly  executed  and  delivered ;  and  that  the 
trust  having  vested,  the  deed  ought  to  be  established  for  the  benefit 
of  all  the  creditors,  whether  it  should  turn  out  upon  the  evidence 
to  have  been  delivered  up  by  collusion  or  otherwise.  The  views 
of  the  court  were  fully  expressed  in  the  opinion  pronounced  at 
the  last  term,*  and  it  is  unnecessary  to  repeat  them. 

The  cause  came  on  to  be  heard  on  the  merits,  at  the  July 
term ;  and  from  the  testimony  of  Thomas  Reeves,  the  assignor, 
and  Daniel  B.  Reeves  and  George  W.  Garrison,  the  persons  np- 
pointed  to  act  as  assignees,  there  remains  no  doubt  that  the  deed 
of  assignment  was  duly  executed  and  delivered,  and  that  the 
assignees  accepted  the  trust.  It  is  also  clear,  that  the  deed  was 
not  delivered  up  until  the  twentieth  of  February.  Up  to  that 
time  it  was  a  valid,  operative  instrument.  Every  thing  necessary 
to  give  it  effect  on  the  part  of  the  grantor,  had  been  done,  and 
the  property  was  vested  in  the  assignees  for  the  purposes  of  the 
trust  There  is  great  reason  to  believe,  that  the  views  of  the 
aas^Dor  were  changed  by  the  representations  and  inducements 
made  and  held  out  by  some  of  the  creditors,  to  whom  judgments 
were  afterwards  confessed.  It  was  promised  that  a  year's  delay 
should  be  given.  The  execution  of  Moore,  which  was  previously 
in  the  sheriff's  hands,  was  to  be  arranged,  and  he  was  induced 
to  believe  that  such  course  would  be  the  best  one  for  himself  and 
all  bis  creditors. 

I  do  not  think  it  necessary  to  inquire  how  far  the  conduct  of 
those  creditors  who  were  instrumental  in  causing  the  deed  to  be 
given  up  and  cancelled,  with  the  view  of  preventing  or  destroying 
*  S«e  ante,  page  85. 
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the  effect  of  the  trust,  is  fraudulent  or  otherwise.  For  if  the  deed 
took  effect,  as  I  am  satisfied  it  did,  it  is  not  material  to  the  cre- 
ditors now  seeking  relief,  whether  the  cancellation  was  fraudulent 
or  accidental.  The  cancellation  or  destruction  of  the  deed  could 
not  afifect  the  rights  of  the  parties.  Nor  had  the  grantor  power  to 
revoke  it.  He  had  given  to  hie  creditors  a  right,  of  which  no 
power  of  his  could  divest  them.  It  is  not  considered  necessary  to 
fortify  so  plain  a  principle  hy  legal  authorities.  It  is  familiar  and 
undoubted.  The  fact  that  one  of  the  assignees  renounced  in 
writing,  and  that  the  other  one  relinquished  the  trust  by  giving 
up  the  deed  of  assignment,  presents  no  serious  obstacle  to  the  ex- 
ecution of  the  trust.  It  was  fully  shown  in  the  former  opinion 
delivered  in  this  case,  that  where  the  trust  had  once  been  cre- 
ated, it  should  not  fail  for  want  of  trustees.  It  is  in  the  hands  of 
the  court,  to  be  executed  under  its  direction,  according  to  the  law 
and  the  intention  of  the  parties,  and  the  court  will  see  that  it  is 
properly  done. 

The  principal  ground  of  defence  urged  at  the  hearing,  was, 
that  Beeves,  the  grantor,  was  not  acquainted  with  the  nature  and 
effect  of  the  instrument;  and  that  he  executed  it  under  a  mis- 
taken idea  of  its  operation.  There  is  some  evidence  which  fa- 
vors this  position,  but  not  sufficient  to  destroy  the  validity  of  a 
solemn  deed.  The  whole  evidence  goes  to  show  that  his  objea 
was  to  distribute  his  property  among  his  creditors,  and  he  thought 
there  was  enough  to  pay  ail.  He  made  out  a  schedule  of  bis 
e&cts,  and  a  list  of  his  creditors ;  and  he  expected  to  give  up, 
and  did  give  up  all,  into  the  hands  of  his  assignees.  It  is  proba- 
ble he  was  under  some  misapprehension,  as  to  the  precise  mode 
and  time,  of  making  sale  of  his  property.  He  might  have  been 
ignorant  of  some  of  the  requirements  of  the  statute,  and  the  du- 
ties of  the  assignees ;  but  this  would  not  operate  to  set  aside  the 
deed.  I  think,  however,  it  is  pretty  evident,  that  these  misap- 
prehensions would  have  interposed  no  difficulty,  had  it  not  been 
for  the  promises  of  delay  and  forbearance  held  out  by  some  of  the 
creditors.  After  that,  the  difficulties  appeared  to  thicken  in  the 
mind  of  the  grantor ;  new  views  of  the  subject  were  presented 
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and  pressed  ;  and,  becoming  a  willing  convert  to  the  idea  that  ic 
Was  better  for  him  to  manage  his  own  concerns,  he  resolved  it 
was  best  to  pursue  the  course  which  would  lead  to  (hat  result ; 
and,  accordingly,  he  assented  to  the  surrendering  of  the  deed  of 
trust,  and  afterwards  destroyed  it. 

There  being  no  well  founded  objection  to  the  instrument,  it 
remains,  as  to  its  legal  results,  notwithstanding  its  destruction. 
It  would  be  a  reproach  to  justice,  to  suppose  a  want  of  power  in 
this  court  to  secure  the  rights  of  the  cestui  que  trusts,  and  carry 
into  effect  the  original  intentions  of  the  grantor. 

Difficulties  were  suggested  about  a  compliance  with  the  statute 
io  regard  to  advertisements  and  other  proceedings,  the  time  hav- 
ing passed.  Many  of  these  provisions  are  merely  directory, 
aiid  the  rights  of  parties  are  not  made  to  depend  on  a  literal 
compliance.  Such  has  been  the  course  of  decision  by  the  su- 
preme court,  in  cases  of  attachments  commenced  in  the  common 
pleas,  and  removed  to  the  supreme  court  by  certiorari.  They 
liave  found  no  difficulty  in  carrying  out  the  intention  of  the  stat- 
ute, although  it  was  impossible  to  comply  with  all  its  requisitions 
as  to  matters  rather  of  form  than  sultetance. 

I  shall  accordingly  decree  in  this  case,  that  the  trust  be  establish- 
ed, for  the  benefit  of  all  the  creditors,  according  to  the  provisions 
of  the  law  on  the  subject  of  assignments,  and  to  operate  and 
take  effect  from  the  date  of  the  deed ;  that  the  said  Thomas 
Seeves  be  required  to  execute  a  deed  in  the  usual  form  in  such 
cases,  to  such  trustees  as  the  court  shall  direct  or  approve,  and 
to  annex  to  the  same  a  schedule  of  hie  property  as  it  was  before 
it  went  into  the  hands  of  the  receivers,  and  a  list  of  his  creditors 
ivith  the  amount  due  to  them  respectively ;  that  these  be  filedy 
and  that  the  assignees  proceed  to  execute  the  duties  of  their  ap- 
pdntment  as  the  statute  requires. 

The  receivers  will  account  to  them  under  the  direction  of  the 
court,  for  the  property  they  have  received. 
Decree  accordingly. 
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The  Attornev  General  v.  The  New-Jersey  RaIlroah 
AND  Transportation  Company  and  others. 

A  coiirt  of  equity  haa  jurisdiction  to  a  certain  extent  in  Cases  of  public  nni^ 

sance,  although  it  has  been  rarely  exercised. 
The  common  law  coarts  hare  an  undisputed  jurisdiction  orer  public  nniaanoep 

by  indictment,  and  a  court  of  equity  ought  not  to  interfere  in  a  Ca«e  of  mis- 

demeanor,  when  the  object  sought  can  be  as  well  attained  in  the  ordinary 

tribunals. 
The  injunction  is  a  preventive  remedy  ;  if  the  injury  be  already  done  the  writ 

can  have  no  operation,  for  it  cannot  be  applied  correctively  so  as  to  remove 

it.*    It  is  not  used  for  the  purpose  of  punishment,  or  to  Compeil  persons  ta 

do  right,  bnt  simply  to  prevent  them  from  doing  wrong. 

This  was  ao  information  filed  by  the  attorney  general  of  the 
state  of  New-Jersey,  in  behalf  of  the  statei  at  the  relation  of 
Luke  Davisi  John  Caldwell,  Robert  Baldwin,  John  Williatiw^ 
Abraham  Cadmus  and  James  R.  Mills,  for  and  on  behalf  of 
themselves,  add  the  rest  of  the  owners  of  property  in  the  town 
of  Newark  and  on  the  banks  of  the  Passaic  river,  to  eompel  the 
defendants  to  abate  a  pubNc  nuisance  created  by  them  by  the 
erection  of  the  railroad  bridge  across  the  river  Passaic^  at  New- 
ark. The  material  charges  contained  in  the  informatbn  are 
stated  in  the  opinion  of  the  chanceUor. 

The  prayer  of  the  information  is,  that  an  injunction  issue  re* 
straining  the  defendants  from  doing  any  further  work  in,  upon^ 
or  about  the  said  railroad  bridge^  and  that  the  said  work  be  slop- 
ped until  the  further  order  of  the  court,  "  and  that  the  defendants 
be  decreed  to  obviate  and  ab^te  the  said  nuisance,  and  that  the 

*  TbB  gsneral  principle  is  as  stated  by  the  chancellor.  But  the  role  admits 
of  ezoeptions,  and  as  applied  to  the  abatement  or  removal  of  nuisances,  either 
public  or  private,  it  seems  not  to  be  universally  true  that  the  remedy  by  !■<> 
junction  cannot  be  applied :  Attorney  Chntral  v.  Richard^t  9  Anwt.  008 ;  The 
East  India  Co.  v.  Vincent^  9  Atkyno^  83 ;  Robinson  v.  Lord  Byron,  1  Ar».  C  C. 
&88;  Anon.  1  Vetiey,  140;  Lane  v.  Newdigate,  lO  Veaey,  193;  Attorney  Oen, 
ir.Parmenter,  10  Price,  378;  Van  Bergen  v.  Van  Bergen,  2  John.  Chan.  Jif. 
272;  Van  Bergen  v.  Van  Bergen,  3  John.  Chan.  R  282 ;  Hammond  v.  Fuller, 
I  Paige,  197 ;  Bell  v.  Blount,  4  Hawk.  384. 
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aid  Pasnic  river  be  restored  to  that  condition  that  its  usefulness 
be  no  longer  impaired." 

The  cause  was  heard  upon  a  motion  for  the  allowance  of  an 
injunctioD,  upon  notice  to  the  defendants  and  service  of  a  copy 
of  Iha  information.  AfSdavits  esc  parte  were  taken  by  the  parties 
and  read  upon  the  hearing. 

Oifm-d  and  Wally  for  the  relators. 

WiUiamsont,  for  the  defendants. 

Oases  cited  for  the  relators.  3  Kenfs  Corn.  432 ;  6  Pick. 
492;  10  Mod.  382;  1  Hals.  1  ;  I  Newl.  Chan.  Prac.  217; 
1  Fesey,  543 ;  1  Fanb.  Eq.  267 ;  3  Paige,  667 ;  1  Newl. 
Pme.  219 ;  1  Fbnb.  Eq.  258 ;  WiU.  Eq.  PI.  276 ;  1  Mad.  129 ; 
18  Fesey,  211,  217;  I  Vesey,  188. 

Ostses  cited  for  the  defendants.  18  Vesepf  215 ;  1  Mad.  128 ; 
10  Miu9.  76. 

The  Chancellor.  The  title  of  this  suit  shows  that  it  in- 
volves matters  of  pubUc  concern.  The  attorney  general  has  pre- 
sented a  bill  or  information  in  the  name  of  the  state  of  New- 
Jersey,  against  the  defendants,  and  charges  them  with  being  in 
the  act  of  Erecting  a  bridge  over  the  Passaic  river,  which  is  a 
navigable  stream,  in  such  way  as  to  interfere  materially  with  the 
navigation ;  and  calls  upon  this  oourC,  on  the  ground  that  rach 
bridge  will  be,  or  is,  a  serious  detriment  to  the  community  and  a 
piblic  nuisance,  to  interfere  and  prevent  the  further  erection  of 
the  same,  and  also  to  order  the  same  to  be  obviated  and  abated. 

The  information  is  of  great  length,  and  I  will  advert  to  only 

a  few  prominent  parts  of  it.     It  sets  out  the  act  incorporating  the 

New-Jersey  Railroad  and  Transportation  company  ;  by  which  it 

appears  that  the  company  are  to  cross  the  Passaic  and  Hacken- 

nck  rivers  with  their  road,   contiguous  to  or  south  of  the 

bridges  over  tboae  streams ;  and  by  which  act  it  is  directed,  that 
18 
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the  said  corporation  may  construct  their  railroad  "  across  or  upon 
any  road  or  highway,  stream  of  water  or  water-course,  if  the 
same  be  necessary ;  but  the  said  corporation  shall  restore  such 
road,  highway  or  stream  of  water  or  water-course,  to  such  state 
or  condition  as  not  to  impair  il&  usefulness :  Provided  alway»,  that 
in  case  the  said  company  shall  deem  k  expedient  to  cross  any 
navigable  river  with  the  said  railroad,  they  shall  be  at  liberty  to 
erect  and  build  a  bridge  for  that  purpose  over  the  said  riveri  with 
a  draw  therein  of  at  least  thirty  feet  width." 

It  charges,  that  the  company  first  located  their  load  through 
Broad  street,  so  as  to  cross  the  Passaic  near  the  old  bridge ;  that 
they  abandoned  that  route  and  located  a  new  one,  crossing  the 
river  a  mile  below  the  old  bridge ;  that  thifi  being  strongly  oppos- 
ed, they  abandoned  it,  and  resolved  to  place  their  bridge  across 
the  river  at  tlie  north  end  of  Moses  Dodd's  dock,  with  a^  draw  in 
it  of  forty-five  feet.  That  in  July  they  commenced  driving  piles^ 
when  it  was  discovered  that  the  part  of  the  bridge  intended  for 
the  draw  measured  only  thirty-five  feet,  aud  was  near  the  western 
abutment  of  the  bridge.  That  a  number  of  the  owners  of  pro- 
perty above,  applied  to  the  directors  on  the  subject,  and  gave  no- 
tice that  measures  would  be  taken  to  prevent  the  draw  from  being 
constructed  of  such  size.  Public  meetings  were  called,  and 
finally  a  committee  was  appointed  with  instructions  to  pursue 
legal  measures  to  prevent  or  remedy  the  evil. 

The  information  then  charges,  that  by  the  erection  of  the  said 
bridge  great  mischief  will  ensue  to  the  public ;  that  it  will  be  an 
irreparaUe  injury,  and  is  now  an  apparent  public  nuisance ;  that 
the  erection  of  the  bridge  and  draw  in  the  manner  in  which  they 
are  now  being  constructed  is  contrary  to  express  agreement,  and 
that  as  early  an  application  as  practicable  has  been  made  for  an 
injunction. 

Some  affidavits  have  been  taken  and  read  by  both  pMties» 
Those  of  the  relators  go  to  sustain  some  of  the  principal  allega- 
tions of  the  bill.  Those  of  the  defendants  deny  the  fact  charged^ 
that  the  railroad  was  ever  actually  located  through  Broad  street 
down  to  the  old  bridge,  or  on  any  other  route  than  the  one  it  now 
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bUs.  They  state,  that  the  piles  are  all  driven,  the  superstruc- 
toro  raised,  Soors  laid,  rails  )aid  for  one  track,  and  bridge  fit  for 
(he  passage  of  cars  on  the  sanoe ;  that  there  is  a  continuous  track 
from  the  draw  on  the  east  side  to  Jersey  City,  and  from  the  draw 
on  the  west  side  to  Broad  street  io  the  town  of  Newark ;  that 
the  coostnictioa  of  the  slide  was  commenced  about  the  middle  of 
July  last,  it  is  now  nearly  ready  for  use,  and  no  injury  can  re- 
sult from  the  slide  provided  the  same  is  removed  from  the  open- 
ing. The  impediment,  if  «ny,  arises  from  the  size  of  the  open- 
ing, not  from  the  slide.  One  witness  states  that  the  slide  is 
completed  with  the  exception  of  some  fixtures,  which  may  and 
probably  will  be  appended  to  h  in  the  course  of  another  day. 
These  affidavits  also  controvert  the  fact  charged,  that  the  draw 
is  injurious  to  the  navigation  of  the  river. 

This  information  is  to  prevent  or  abate  a  public  nuisance,  and 
the  application  now  made  is  to  prevent  the  alleged  nuisance. 

It  would  seem  at  first,  incongruous  and  improper  for  this  court 
to  inter/ere  in  cases  of  public  nuisance.  The  very  fact  that  nui- 
mnces  of  that  character  are  offences  against  the  community,  and 
necessarily  savor  of  criminality  in  a  greater  or  less  degree,  would 
«em  to  distinguish  them  as  matters  not  proper  to  be  dealt  with  by 
this  court  But  the  jurisdiction  of  chancery,  to  a  certara  extent, 
in  cases  of  public  nuisance,  appears  to  foe  admitted,  although  it 
has  rarely  'been  exercised.  It  is  asserted  by  lord  Hardwicke,  in 
Baines  v.  Baker,  Amb.  159 ;  3  Atk,  750 ;  and  is  considered  as 
eiisting  by  lord  Eldon,  in  the  case  of  the  Attorney  Oeneral  v. 
Cleaver,  18  Vesey,  211.  He  speaks  with  caution  upon  the  sub- 
ject,  as  though  it  were  new,  but  not  disputed  ground.  Chancel- 
lor Kent,  in  Attorney  Geneiuil  v.  the  Utica  Insurance  Compa- 
ny, 2  John.  Chan.  R.  371,  appears  rather  to  question  the  juris- 
diction;* considering  that  xbe. cases  of  4>urprestui:e  which  have 


*  *'In  regard  to  paUie  noiBUices,  tha  jarifldiotion  of  coorta  of  eqaitj  i 

to  be  of  very  ancient  date  ;  and  has  been  diatincUy  traced  back  to  tlie  reign 

of  qneen  ElizabeUi.    The  jorisdiction  'im  ap|dicable  not  only  to  public  nui^ 

anees,  atricUy  ao  called,  bat  alio  to  parpreatores  opon  pablic  righta.   In  eaaea 

-^.pablic  noiaancea,  properly  ao  called,  ao  indictment  Ilea  to  abat«  them  and 
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often  occurred  in  the  court  of  exchequer  on  the  equity  side,  diflfisr 
in  some  important  particulars  from  a  strict  case  of  public  nui- 
sance. He  seems  to  think  that  the  case  of  Buities  y.  Baker^ 
before  lord  Hard wicke,  has  been  misunderstood.  It  was  a  bill 
filed  by  one  individual  against  another,  to  stay  building  a  hospi- 
tal for  people  infected  with  the  small  pox,  very  near  the  bouses  of 
several  tenants  of  the  plaintiff.  The  court  said,  if  it  was  a 
nuisance  at  all  it  was  a  public  nuisance ;  that  bills  of  that  sort 
were  founded  on  nuisances  at  common  law,  and  if  a  public  nui- 
sance, it  should  be  an  information  in  the  name  of  the  attorney 
general,  and  then  it  would  be  for  his  consideration  whether  .be 
would  file  such  information  or  not.  Chancellor  Kent  ihrowsout 
a  doubt  whether  it  was  not  meant,  that  the  attotoey  general 
might  file  an  information  in  the  king's  bench.  Such  has  not 
been  held  to  be  the  meaning  by  English  lawyers  or  courts,  and 
it  appears  to  me  their  construction  is  the  right  one. 

The  very  fact,  however,  that  there  may  be  a  doubt  on  the 
subject  by  intelligent  jurists,  should  be  sufficient  to  induce  caU' 
tion  on  the  part  of  this  court.  In  cases  of  public  nuisance,  (heci 
is  an  undisputed  jurisdiction  in  the  common  law  courts  by  ia 
dictment ;  and  a  court  of  equity  ought  not  to  interfere  in  a  cast 
of  misdemeanor,  when  the  object  sought  can  be  as  well  attaind 
in  the  ordinary  tribunals. 

Adraittiqg  the  jurisdiction,  is  there  any  thing  in  lYm  case  U 
warrant  the  interference  of  the  court  by  way  of  injunction  ?  Ii 
ibe  view  I  take  of  the  subject,  I  do  not  think  it  necessary  to  in 
quire  whether  there  has  been  a  violation  of  faith  on  the  part  o 
the  defendants,  or  whether  they  have  exceeded  their  powero.  o 
exercised  those  granted  to  them  in  a  wanton  and  oppressive 
manner.    For  from  the  case  made  by  the  bill  and  affidavits,  ] 

panish  tke  offendeis.  Bat  an  injaBction  also  lies  in  eqaity  to  redress  ti» 
l^ievance  by  way  of  injunction."  2  Siory'8  Eq,  201,  203.  See  also  Eden  o\ 
Infunetiont,  157,  158,  oliap.  xi ;  D^wey  on  InjunetionB,  237 ;  Bkikenutre  i 
jOlamorguMhtre  Canal  Co.  1  Mylne  and  K*  154 ;  6  Cond,  Bng.  Chan.  R.  558 
Attorney  €fentral  ▼.  Burridge,  10  Price,  350 ;  Attorney  General  ▼.  Parmenim 
10  Price,  378.  But  see  Beveridge  ▼.  Lacey,  3  Randolph,  63  ;  Ckarles  Rive 
Mridge  v.  Warren  Bridge^  ^  Pick.  37$. 
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traDOoC  afoid  the  conclusion,  that  tbe  nuisance  complained  of  in 
ibe  iDformaiion,  and  what  it  appears  to  be  tbe  object  of  tbe  rela- 
tors either  to  ppevent  or  abate,  is  already  there.  Tlie  thing  is 
done ;  and  tbe  application  to  tliis  court,  if  not  too  late,  would  be 
ueavajling  eveo  if  granted.  The  nuisance  complained  of  is  the 
Barrowiiese  and  position  generally  of  the  draw,  or  of  the  bent  io 
which  the  draw  is  placed.  The  piles  were  driven  long  before 
ibe  inloraiatioQ  was  filed ;  and  when  the  argument  was  heard 
befefe  the  court,  the  whole  bridge  was  erected  and  finished,  ex- 
cepting probably  a  day^s  i;^*ork  to  the  slide,  and  the  whole  is  now 
Ml  use.  The  diflSculty,  as  is  stated  in  some  of  the  afiSdavits,  does 
fiol  eoQtfst  in  the  slide.  No  injury  can  result  from  that,  provided 
k'k  removed  -at  proper  times,  for  the  convenience  of  navigation. 
It  is  in  the  size  of  the  opening  between  the  piles,  and  that  is 
Boi  aflbcted  either  one  way  or  the  other  by  the  slide.  Suppose,  if 
•07  pait  of  the  slide  still  remain  unfinished,  an  injunction  were 
to  issue,  fastraining  the  company  from  finishing  it,  or  from  using 
iC  as  it  is,  in  what  way  would  the  relators  be  benefitted  ?  Would 
tbeir  difficulties,  as  regards  the  navigation  of  the  river,  be  obvi- 
ated in  tbe  least  ?  Would  <hey  have  less  reason  to  complain  than 
4hey  have  now  ?    I  do  not  perceive  bow  such  resnk  could  follow. 

The  injunction  is  a  preventive  remedy.  It  interposes  between 
•tbe  compliunant  and  the  injury  he  fears  or  seeks  to  avoid.  If 
the  iojury  be  already  done,  the  writ  can  have  no  operation,  for  it 
cannot  be -applied  correctively  so  as  to  remove  it 

If  the  writ  were  to  issue  in  this  case,  according  to  the  prayer 
'ef  tbe  iofbrmatioB,  and  the  company  were  to  be  injoined  from 
doing  any  more  work  on  the  draw  or  bent,  and  commanded  to 
stop  until  the  further  order  of  the  court,  it  might,  and  doubtless 
would  operate  as  a  punishment  to  them.  It  would  prevent  them 
from  musing  their  prqperty  and  deriving  any  benefit  from  it,  but  it 
wovld  aflford  no  aid  to  the  relators.  Even  if  it  were  made  per- 
petual, it  would  give  them  no  relief.  If  it  be  said,  that  the 
company  will  by  this  means  be  induced  to  do  what  is  believed  by 
the  complainants  to  be  right,  and  widen  their  draw  so  as  to  do 
justice  to  the  navigating  interest ;  the  answer  is,  that  such  is  not 
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the  legitimate  object  of  the  writ.  It  is  not  used  for  the  purpose  of 
punishmeRt,  or  to  compel  persons  to  do  right,  but  simply  to  pre- 
vent them  from  id%pg  wrong. 

This  difficulty  appears  to  have  presented  itself  very  early,  and 
to  have  continueddown  to  the  time  of  presenting  the  informa- 
tion. The  piles  were  driven,  and  the  location  and  size  and  po- 
sition of  the  draw  fixed  on  in  the  month  of  June.  In  July,  at 
a  meeting  where  some  of  the  relators  were  present,  it  was  resol- 
ved that  the  bridge  then  erecting  was  a  public  nuisance^  and 
ought  to  be  abtUed.  In  the  information,  it  is  called  an  apparent 
public  nuisance  ;  and  a  part  of  the  prayer  is,  that  the  nuisance 
be  abated.  One  of  the  witnesses  swears,  that  it  is  now  a  public 
nuisance.  Of  what  possible  benefit,  then,  can  the  injunction  be, 
except  to  punish  the  party  for  an  alleged  abuse  of  power. 

The  relators  insist,  that  they  have  made  their  application  as 
soon  as  practicable ;  that  they  confided  in  the  agreement  of  the 
company  as  to  the  width  of  the  draw,  and  \fere  deceived.  Ad- 
mitting this  to  be  all  true,  it  is  not  perceived  that  the  case  is  va- 
ried. If  the  nuisance  be  erected  before  the  party  has  time  to 
prevent  it,  the  only  remedy  is  to  have  it  abated  ;  and  whether  it 
be  accomplished  by  the  deception  of  the  party  or  by  other  means, 
the  province  of  the  court  remains  the  same. 

If  the  relators  shall  seek  to  abate  the  alleged  nuisance,  the 
proper  course,  as  it  appears  to  the  court,  is  by  indictment  at 
common  law.  The  fact,  whether  it  be  a  nuisance  or  not,  is  pro- 
per to  be  tried  by  jury,  whether  the  proceeding  be  in  this  court  or 
elsewhere;  and  it  would  seem  as  though  the  common  law 
courts  were  the  more  appropriate  tribunals  for  all  matters  of  this 
character. 

The  application  for  an  injunction  is  denied,  with  costs. 
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Thomas  Diehl  and  others  ▼.  John  Page  and  others. 

On  a  bill  filed  to  aroid  a  title  as  fraadbletit,  if  it  appear  Ifta^fhe  oompTaiiiante 
liaTe  DO  title,  th^  will  not  be  permitted  to  impeach  the  title  of  the'  defen. 
danti.  ^ 

*The  jadfment  of  a  court  of  common  pleaa,  rendered  in  a  proceeding  by  at> 
tachment  against  an  abeent  or  absconding  debtor,  though  irregular  and  net 
ponoant  to  the  statute,  is  not  void^  and  cannot  be  impeached  collaterally. 

The  court  has  a  general  jurisdiction  over  the  whole  subject  matter ;  and  al- 
though  ^it  acted  under  the  requisitions  of  a  particular  statute,  and  not  ac 
cording  to  the  course  of  the  common  law,  it  is  not  thereby  degraded  into  a 
eoort  of  soch  inferior  and  limited  jurisdiction  aa  that  all  its  proceedings 
while  acting  within  its  jurisdiction,  aie  rendered  Toid  if  a  tingle  requisition 
of  the  statute  be  not  complied  with. 

A  party  who  purchases  from  one  not  in  possession  of  the  bargained  premises, 
cannot  claim  to  be  a  bona  fide  purchaser  without  notice  ;  for  possession  in 
another  is  notiee  sufficient  to  put  the  party  on  enquiry. 

The  bill  was  filed  by  parties  claiming  title  under  a  sheriff's 
sale^  made  by  virtue  of  a  judgment  rendered  on  an  attachment 
igoiost  an  absent  debtor,  to  avoid  a  conveyance  made  by  the 
debtor  previous  to  the  issuing  of  the  writ  of  attachment,  and  al- 
so a  subsequent  conveyance  from  the  grantee  of  the  debtor,  as 
fraudulent.  The  facts  relied  upon  to  sustain  the  charge  of  fraud, 
appear  in  the  chancellor's  opinion.  Answers  were  filed  by  Ihe 
defcDdant  in  attachment,  the  original  grantor,  and  also  by  the 
parties  claiming  title  under  his  grantee  at  the  time  of  filing  the 
biiL     The  cause  was  heard  upon  the  pleadings  and  proots. 

Jeffers^  for  complainants. 

Eakin  and  Williamson^  for  defendants. 

Cases  cited  for  the  complainants.  3  John.  Chan.  R.  276 ) 
4  Ibid,  85,  92;  6  Ibid,  235;  7  Ibid,  174,  182. 

Cases  cited  for  the  defendants.  6  Bac.  Ab.  '^Statute  /*  6  £b^ 
jrfcd,  250 ;  12  Vesey,  324 ;  3  Ves.  and  B.  42. 

*  See  PiU9nger*9  Adm*r  ▼.  Pitteng§r,  pott 
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The  Chancellor.  Thomas  Diehl  and  one  William  Gaier, 
in  the  year  1818,  obtained  a  judgment  in  the  supreme  court  of 
Pennsylvania!  against  John  Page,  for  one  thousand  eight  hundred 
and  Diaefy-five  dollars  and  sixty  two  cents.  The  judgmest  re- 
maining unsatisfied,  and  Page  having  afterwards  acquired  titfe 
to  tbe  undivided  moiety  of  a  plantation  in  the  county  of  Salem, 
they  sued  out  an  attachment  from  the  court  of  common  pleas  of 
thaieotmiy,  against  Page,  as  a  non-resident  debtor,  returnable  to 
the  term  of  March,  1826,  and  thereby  attached  Che  said  property 
and  the  rents  of  it,  in  the  hands  of  Thomas  Wright  and  Peter 
Wright,  the  teoanls  and  two  of  the  defendants.  Such  proceed- 
ings were  ihm  bad  in  the  attachment,  as  that  in  the  term  of 
September,  1826,  judgment  was  rendered  in  favor  of  the  plain- 
tiffs for  three  thousand  and  forty-nine  dollars  and  twelve  and  a 
half  cents,  besides  costs.  The  auditors  sold  the  property  on  the 
twentieth  of  December,  and.it  was  purchased  by  Thomas  Diehl 
and  William  Guier,  for  one  thousand  nine  hundred  and  ninety- 
nine  dollars ;  upon  which  the  auditors  made  them  a  deed. 

After  stating  the  foregoing  facts,  the  bill  proceeds  to  staie,^  in 
substance,  that  Page,  knowing  that  his  interest  in  the  premiaee 
was  about  to  be  attached  by  the  complainants,  fraudulently  and 
without  connderalion,  executed  a  deed  of  conveyance  to  one 
Isaac  H.  Booth,  for  all  his  interest ;  which  deed  bears  date  on  the 
fourth  day  of  June,  that  being  about  the  time  that  Page  obtain- 
ed possession  of  the  property  under  a  judgment  at  law. 

It  further  charges,  that  Booth  is  a  very  poor  man,  and  iii  the 
lowest  walks  of  life ;  that  he  is  not  and  never  was  possessed  of 
any  property,  and  earns  his  living  by  daily  labor  as  a  journeyman 
comb-maker,  and  sometimes  as  a  common  and  day  laborer  about 
the  city  of  Philadelphia,  and  was  induced  to  lend  hie  name  by 
the  promise  of  reward.  That  there  was  no  money  paid,  nor  was 
Booth  able  to  pay  any.  That  after  tbe  pretended  conveyance, 
Page,  with  the  knowledge  of  Booth,  made  a  contract  with  Wright 
tbe  tenant,  and  held  himself  out  as  the  real  owner  of  the  prem- 
ises,  offered  to  sell  and  mortgage  them  to  raise  money,  and  exer- 
ciaed  ownership  over  them  in  as  full  and  absolute  a  manner  ae 
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be  ever  had  done.  That  afterwards,  the  said  Page  made  another 
pretended  sale  of  the  property  to  Samuel  C.  Atkinson,  of  Phila- 
delphia, and  one  Champion  Clark,  of  Gloucestef  county,  who 
now  pretend  to  claim  the  same  by  virtue  of  a  deed  from  Booth 
and  wife,  dated  June  first,  1829,  for  the  alleged  consideration  ci 
four  thousand  seven  hundred  and  fifty  dollars ;  that'no  money 
was  paid,  but  Clark  and  Atkinson  gave  a  mortgage  to  Booth  for 
four  thousand  seven  hundred  and  fifty  dollars;  ail  of  wfaieh 
transactions  were  fraudulent,  and  brought  about  by  the  procnre- 
inent  of  Page. 

William  Guier  having  departed  this  life,  his  interest  has  be 
come  rested  in  his  son,  William  Guier,  and  hb  daughter,  Mary 
Aon,  DOW  the  wife  of  William  Kennedy,  who^  wHh  Thomas 
Diehl,  are  the  complainants  in  this  suit. 

The  bUl  prays,  that  all  the  conveyances  above  mentioned  from 
Page  and  h'ls  assignees,  may  be  declared  fraudulent  and  void  and 
be  set  aside,  and  that  the  tenant  may  come  to  an  account  for  the 
rents,  &a 

John  Page,  in  his  answer,  admits  the  issuing  of  the  attach- 
ment, and  that  the  property  in  question  was  seized  on  and  sold, 
Iwt  insists,  that  the  proceedings  in  the  attachment  were  irregular ; 
ttial  there  was  no  legal  advertisement  either  of  the  issuing  of  the 
writ,  or  of  the  sale  of  the  property,  and  that  the  judgment  and 
ooQveyance  founded  on  it  are  wholly  inoperative  and  voM.  He 
denies  thai  the  conveyance  to  Booth  was  fraudulent,  and  insists 
that  it  was  bona  fide,  and  that  he  gave  a  warranty  deed,  which 
be  would  not  have  done  if  the  said  deed  had  been  fraudulent. 
He  answers  nothing  as  to  the  pecuniary  circumstances  of  Booth, 
but  says  he  was  of  respectable  character  and  standing,  a  comb- 
maker  in  Philadelphia ;  that  he  was  desirous  of  changing  his  busi- 
nen  for  one  of  a  more  active  nature,  and  knowing  of  this  property 
which  be.  Page,  had  recovered  in  New-Jersey,  he,  after  viewing 
it,  proposed  to  purchase  it,  and  agreed  to  give  four  thousand  dol- 
lars for  it,  which  was  supposed  could  easily  be  made  by  a  person 
fouif  tliereon  and  felling  timber  and  wood ;  and  having  confi- 
deoei  ie  Booth's  bteesty,  he  sold  it  to  him,  believing  he  woidd 
19 
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be  able  to  pay  by  ioBtalmeoUr  <Ar  otherwise.    Page  further  denies 
thai  he  ever  offerad  it  for  iale  after  the  sale  (o  Booth,  or  exerciaed 
any  acts  of  owoersbip  over  it^  ' 

Clark  and  Atkioaoo,  hi  their  answer,  set  up  the  same  defence 
as  Page,  in  relation  to  the  attachment  and  the  proceedings  under 
ii,  insisting  that  they  are  void.  They  deny  any  knowledge  of 
fraud  as  between  Booth  and  Page,  and  allege,  that  believing  the 
value  of  the  property  to  be  considerable,  they  purchased  it  of 
Booth  by  deed  dated  June  first,  1829,  for  the  bona  fide  con^ 
sideration  of  four  thousand  seven  hundred  and  fifty  dollars;  and 
to  secure  the  payment  of  the  sarpe,  they  gave  him  a  mortgage 
on  the  property,  (for  what  amount  is  not  mentioned.)  That  the 
said  Booth  sold  the  property  because  the  rents  and  profits  were 
lying  dead  and  unproductive,  and  because  he  was  unable  to  use 
the  property. 

Booth  and  wife  have  put  in  no  answer,  and  that  of  Peter  and 
Thomas  Wright,  the  tenants,  is  merely  formal. 

Considerable  testimony  has  been  taken  by  the  complainants,  ta 
sustain  the  charge  of  fraud  as  made  in  the  bill ;  but  it  is  neees- 
sary,  in  the  first  place,  to  take  up  and  dispose  of  the  first  ground 
of  defence  assumed  by  the  defendants  ;  that  questions  the  right 
of  the  complainants  to  come  into  court  and  set  up  any  claim 
whatever  to  the  properly.  It  insists  that  the  judgment  on  which 
their  title  is  founded,  and  the  conveyance  under  which  they  helA 
k,  are  both  irregular  and  void,  and  that  no  valid  claim  can  be 
exerted  under  them  or  either  of  them.  If  this  be  so,  it  will  be 
unnecessary  to  consider  the  question  of  fraud ;  for  if  the  god^ 
plainants  have  no  title,  they  cannot  be  permitted  to  impeach  that 
of  the  defendants. 

Taking  the  defendants'  evidence  as  admissible,  there  would 
seem  lo  be  much  irregularity  in  the  proceedings  under  the  attach- 
pDant.  There  were  two  suits  instituted,  one  of  which  was  con- 
•tsaued  to  judgment,  and  the  other  ceased  soon  after  the  MHrn  of 
the  writ.  One  of  them  was  in  the  name  of  Diahl  aloAa,  the 
other  in  the  names  of  Guier  and  Diehl.  The  notice  of  iwiing 
the  attachment  appears  to  have  been  in  iha  first,  and  Mt  ia  the 
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•econd  suit,  and  it  is  doubtful  whether  the  pablication  was  eon- 
4ioiied  for  the  period  of  lime  presented  by  the  statute.  These 
tnaiterBdo  not,  however,  appear  tipoo  th^  record,  which  I  apprtf* 
lieod  is  the  proper  instrument  Co  govero  the  court.  But  even  the 
reoofd  as  made  out  is  defeaive,  in  my  judgment,  and  before  jt 
Iribnnal  lawfully  charged  with  the  correction  of  errors,  I  think  it' 
might  have  been  set  aside. 

This,  however,  is  not  llie  i]uestion.  We  are  not  to  inquire 
whether  the  judgment  is  erroneous  and  irregular,  but  whether  it 
48  void,  and,  coming  up  Collaterally  before  this  court,  is  to  be 
4akeo  as  a  nullity.  On  this  question  there  ought  to  be  no  doubt. 
The  jurisdiction  of  the  court  which  rendered  (he  judgment  was 
complete.  It  was  a  general  jurisdiction  over  the  whole  subject 
xnalter ;  and  while  acting  within  that  jurisdiction,  their  judgments 
are  not  to  be  impeached,  though  erroneous  on  the  face  of  them. 
The  couH  of  common  pleas  did  not  in  this  case,  it  is  true,  pro- 
ceed according  to  the  course  of  the  common  law  ;  it  acted  under 
the  requisitions  of  a  particular  statute  ;  but  the  principle  is  not 
Jthereby  altered.  It  is  not  thereby  degraded  into  a  court  of  such 
inferior  and  limited  jurisdiction,  as  that  all  its  proceedings  are 
-rendered  void,  if  a  single  requisition  of  the  statute  be  uocomplied 
with.  Case  of  the  Marshalsea^  10  Coke,  76.  Kemper^s  les- 
see V.  Kennedy  €/  aZ.,  5  Cranch,  173,  is  a  strong  case  to  show 
4be  distinaion  between  what  is  technically  called  in  the  English 
txwks  a  court  of  limited  and  inferior  jurisdiction,  and  a  court  in- 
•vesCed  by  statute  with  a  new  and  general  jurisdiction  over  any 
{^articular  subject  matter  committed  to  its  cognizance.  The  seve- 
•ral  courts  of  conunon  pleas  of  this  state,  having  no  criminal  ju- 
risdiction by  their  original  constitution,  were  by  an  act  of  the  le- 
gislature invested  with  power  to  render  judgment  upon  inquisi- 
tions uken  and  found  in  cases  of  treason.  In  the  proceeding  and 
judgment  brought  up  collaterally  in  that  case,  the  court  said,  the 
jndgcneot  was  clearly  erroneous^  but  the  court  of  common  pleas 
bdog  a  court  of  record,  and  having  general  jurisdiction  of  the 
eQb}ea  matter,  its  judgment  could  not  be  diregarded.  It  must 
etaod  until  reversed. 
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In  Den  ex.  Dem.  Flomerfelt  v.  Zellers,  2  Hals.  153,  the 
court  sustained  a  judgment  upon  a  bond  and  warrant  of  attor- 
ney, under  the  act  regulating  such  proceedings,  although  scarcely 
a  single  requirement  of  the  act  bad  been  complied  with,  on  the 
ground  that  the  judge  had  cognizance  of  the  subject  matter,  and 
the  judgment,  though  voidable,  could  not  be  collaterally  iai- 
peached  and  considered  as  a  nullity.  See  also  Shottenkirk  et  al. 
V.  Wheeler  et  al.,  3  John.  Chan.  R.  275 ;  De  Riemer  et  aL  v. 
CantiUon  et  al,  4  John.  Chan.  R.  85.  Indeed  the  principle  is 
so  well  settled,  as  scarcely  to  need  authority  to  support  it.  It  is 
a  safe  one  for  purchasers,  and  is  just  and  equitable  in  all  its 
results. 

The  defendants'  counsel  endeavored  to  maintain,  that  this 
judgment  might  be  impeached  on  the  ground  of  fraud ;  that  it 
was  a  fraud  upon  the  court  and  the  party.  There  can  be  nodoobt 
that  a  record  may  be  affected  and  even  vitiated  by  fraud.  The 
cases  from  12  Yesey,  324,  (  WhUe  v.  HaU,)  and  3  Ves.  and  Bea. 
42,  {Hampson  v.  Hampson,)  fully  prove  the  position,  if  it  need- 
ed proof.  But  in  both  these  cases  the  question  of  fraud  was  dis- 
tinctly raised,  and  the  issue  was  upon  that  point.  It  did  not  come 
up  collaterally,  as  in  the  present  case.  But  waiving  this  diffical- 
ty,  I  am  not  satisfied  that  there  is  fraud  in  the  judgment.  There 
is  no  pretence  that  the  money  was  not  due,  or  that  the  judgment 
was  entered  for  too  large  a  sum,  or  that  any  deception  was  prac- 
tised on  the  defendants.  If  there  was  any  thing  like  fraud,  it 
must  be  a  legal  fraud,  arising  by  implication  from  the  irregularity 
of  the  proceedings.  This  would  prove  too  much  ;  for  every  irre- 
gularity might  be  considered  as  operating  fraudulently  in  some 
sense,  by  depriving  the  party  of  some  legal  right  or  privilege. 
Nor  does  the  fact  that  the  attachment  is  a  proceeding  in  retn^  in 
which  there  is  no  personal  notice,  vary  the  matter.  It  is  still 
nothing  more  than  an  irregularity,  and  must  submit  to  be  govern* 
ed  by  the  same  unbending  principle  that  governs  all  cases  of  the 
like  nature. 

The  objection  to  the  deed  or  conveyance,  which  is  the  next 
obstacle  interposed  against  the  complainants'  claim,  is,  that  the 
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tadilora,  in  giving  notice  of  the  sale,  mistook  the  name  of  one 
cf  the  plaiDtiflb  in  attachment,  and  published  it  Ghrier,  instead 
of  Guier.  I  cannot  consider  this  trifling  inaccuracy,  In  a  mat* 
ter  not  material,  sufficient  to  invalidate  a  title  formed  upon  a 
«de^  chat  appears  to  have  been  akogether  fair  and  bona  fide.  If 
Che  mistake  had  been  in  the  name  of  the  defendant,  it  would 
have  been  more  important,  for  then  he  might  have  been  deceived 
and  oibers  also.  If  it  had  been  in  the  description  of  Ibe  property, 
or  the  Ume  or  place  of  sale,  it  might  have  operated  an  injury,  by 
misleading  those  who  wished  to  purchase ;  but  it  is  not  perceived 
bow  the  mistake  of  a  single  letter  in  the  name  of  one  of  the 
{liainUffs,  could  have  been  attended  with  any  evil  consequences. 
In  Den  v.  2!eU€rSy  2  Hois,  153,  the  court  held,  that  a  small 
variance  or  inaccuracy  in  the  description  of  the  premises,  should 
not  impeach  a  sheriff's  sale,  when  it  appeared  from  the  descrip- 
tion that  it  must  have  been  fully  understood  what  property  was 
to  be  sold. 

Upon  the  whole,  I  am  satisfied  that  this  preliminary  objection 
\b  unsound,  and  interposes  no  obstacle  to  the  investigation  of  the 
question  of  fraud  charged  against  the  defendants,  and  which  is 
directly  put  in  issue  by  the  pleadings. 

Was,  then,  the  conveyance  from  Page  to  Booth,  a  fraudulent 
«fid  covinous  conveyance,  designed  to  defeat  the  rights  of  ere- 

ditOTB? 

In  answering  this  inquiry,  it  is  proper  to  look  first  to  the  an- 
swer of  the  defendant,  Page.     He  was  interrogated  specifically 
on  this  point,  and  his  response,  if  direct,  positive  and  full,  is  en- 
titled to  much  weight.    The  answer  of  Page  as  to  this  part  of  the 
case,  is  very  far  from  being  satisfactory.     Some  of  the  charges 
in  the  bill  are  not  answered  at  all,  others  are  evaded,  while  others 
again  are  answered  according  to  the  letter  and  not  the  spirit  of 
the  charge  or  interrogation.    Some  parts  of  it  are  argumentative 
and  irrelevant,  and  taking  the  whole  of  it  together,  it  is  not  eo* 
titled  to  that  position  which  a  plain,  open  and  cordial  answer  naay 
always  claim  in  a  court  of  justice.    Looking  at  it  in  the  most 
fevoraUe  light,  it  presents  a  suspickHis  case ;  one  not  easy  to  be 
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reconciled  with  a  fair  and  bona  fide  transaction.  Without  going 
into  a  minute  dissection  of  it,  which  would  be  tedious  and  is  un- 
necessary,  I  shall  proceed  to  the  (acts  of  the  case,  as  they  are 
exhibited  by  the  evidence. 

It  appears  that  Guier  and  Diehl,  in  the  year  1818,  recovered 
a  judgnaent  in  the  city  of  Philadelphia  against  John  Page.  This 
was  revived  by  scire  facias  in  1824,  and  an  execution  issued 
against  his  goods  and  chattels  and  land^  which  was  returned  by 
the  sheriif  " ntdla  bona"  In  the  spring  of  1825,  Page  came 
into  possession  of  the  property  in  Question,  by  the  judgment  of 
]aw.  Before  this,  Booth  and  Page  were  acquainted.  Booth  was 
a  tenant  of  Joshua  Longstreth  in  Philadelphia,  and  he  is  stated 
by  him  in  his  evidence  to  have  been  poor ;  insomuch  that  be  left 
the  house  he  occupied  without  the  knowledge  of  his  landlord, 
and  without  paying  the  lept  Page  called  on  Longstreth  as  the 
friend  of  Booth,  and  begged  him  not  to  be  hard  with  him,  rep- 
resenting him  as  verp  poor,  and  without  the  means  of  support' 
ing  his  family,  Longstreth  sued  Booth,  and  in  1823  obtained 
a  judgment  for  thirty-five  dollars,  and  Page  became  his  bail  In 
1824  he  took  the  benefit  of  the  insolvent  laws.  By  the  schedule 
of  his  property  and  debts,  as  filed,  it  appears  that  his  debts 
amounted  in  the  whole  to  seventy-four  dollars,  and  that  the 
whole  number  of  bis  creditors  was  three,  of  whom  Longstreth 
was  one ;  and  also  that  he  had  neither  real  or  personal  property. 
Longstreth  further  testifies,  that  he  saw  Page  frequently  for  sev- 
eral years  afterwards,  and  that  be  always  represented  Booth  as 
poor  and  unable  to  pay.  These  facts  are  undisputed.  Part  of 
them  are  proved  by  record  evidence.  And  yet  this  is  the  man  to 
whom  Page,  in  June,  1825,  only  a  year  after  he  took  the  benefit 
of  the  insolvent  laws,  and  while  he  was  representing  biro  so 
poor  as  to  be  unable  to  support  bis  family^  conveyed  this  valua- 
ble property,  worth  at  least  two  thousand  dollars.  The  very 
fltatement  is  sufficient  to  excHe  surprise  and  suspicion.  But  the 
subsequent  part  of  the  transaction  is  still  more  surprizing.  Page 
conveyed  the  property  for  the  sum  of  two  thousand  dollars,  on 
the  fourth  of  June,  1826,  and  took  Booth's  own  bond  for  the 
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purchase  niooey,  payable  the  eatcie  day,  wilh  interest.  Such  is 
the  slatemeDt  of  the  answer,  and  Page  cannot  dispute  his  own 
admissions.  There  was  no  money  paid,  no  mortgage  given, 
no  judgment  bond,  no  security  of  any  kind  taken.  And  even 
the  bond  which  is  alleged  to  have  been  taken  by  Page,  and 
which  must  have  been  in  his  possession,  is  not  produced  or  made 
evidence  before  the  court.  The  transaction  carries  on  the  face  of 
it  strong  marks  of  fraud,  and  needs  explanation ;  and  the  more 
80,  as  1^9Lgt  himself  does  not  appear  to  have  been  a  man  of  visi- 
ble property ;  for  il  was  in  1824  that  the  sheriff  of  the  county  of 
Bhil^delphia  returned  the  execution  against  him  nulla  bona. 

How  is  it  attempted  to  be  explained?  Page,  without  answer- 
iag  a  word  as  to  the  poverty  of  Booth,  says,  he  was  a  comb- 
maker  in  the  city,  "  of  a  respectable  character  and  of  reputable 
standing ;  but  the  business  of  comb-making,  not  agreeing  with 
his  health,  and  being  desirous  of  changing  his  business  for  one 
of  a  more  active  nature,  and  knowing  of  this  property  that  the 
defendant  had  recovered  in  New  Jersey,  he  proposed  to  purchase 
Che  same,  and  after  going  to  the  premises  and  viewing  the  same, 
he  agreed  to  give  this  defendant  four  thousand  dollars  for  the 
aanie,  which  was  supposed  could  be  easily  made  by  a  person  go- 
ing thereon  and  felling  timber  and  wood  ;"  that  he  had  full  con- 
fidence in  the  integrity  of  Booth,  and  believed  he  would  be  ena- 
bled to  pay  him  by  instalments,  or  otherwise.  That  Booth  was 
noi  a  common  day  laborer ;  that  he  believes  the  sole  reason  why 
Booth  has  not  paid  the  consideration  money  is,  that  he  has  been 
prevented  from  going  on  the  premises  and  realizing  the  profits  to 
be  derived  therefrom  by  the  sale  of  timber  and  wood  and  other- 
vriae ;  and  that  if  Booth  is  now  in  the  reduced  circumstances  in 
which  the  complainants  represent  him  to  be,  it  may  be  attributed 
to  their  proceedings. 

Such  is  the  account  of  Page  himself;  and  in  my  opinion  it  is 
entirely  unsatisfactory.  It  is  difficult  to  believe  that  Page  could 
have  been  so  silly  and  ignorant  of  business,  as  to  convey  this 
property  to  a  man  not  worth  a  cent,  an  artisan  entirely  unac- 
quainted with  the  management  of  a  farm,  and  rely  on  being 
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paid  by  the  prodoce  of  timber  and  wood  to  be  cut-^ofT  the  pre^ 
perty.  He  does  not  show  that  there  was  a  surplus  of  timber  that 
might  have  been  appropriated  to  the  payment  of  the  purcbaM 
money,  without  injury  to  the  farm ;  or  that,  taking  the  whole  of 
it  together,  there  was  enough  for  that  purpose.  It  rather  eerTes 
to  show,  that  Booth  was  merely  the  agent  and  servant  of  his 
friend,  Page ;  and  that  he  lent  himself  to  a  fraudulent  traoaactien 
for  the  purpose  of  serving  him. 

This  is  confirmed  by  the  testimony  of  Peter  Wright,  who  says 
ibai  Page,  in  conversation  with  him  soon  after  he  got  pooaeaaioo 
'  of  tbe  property,  observed  that  he  thought  it  was  best  for  liim  to 
•eU  ii  as  quick  as  he  could,  or  as  soon  as  he  could  after  he  got 
foseession  of  it,  for  fear  his  creditors  would  come  on  him  and 
take  k  from  him,  or  words  to  that  eflect  This  explains  the  mat- 
ier  mart  satisfactorily  than  tbe  answer,  and  furnishes  a  key  U> 
ibe  whole  mystery.  He  also  told  Thorn  to  Wright,  that  if  he, 
P^lge,  did  not  sell  the  property,  other  people  would  setl  il  from 
him. 

In  addition  to  this,  it  appears  that  after  tbe  alleged  sale  Co 
Booth,  Page  exercised  acts  of  ownership  over  it,  offered  to  sell 
it,  and  in  all  respects  treated  it  as  his  own.  According  to  the 
testimony  of  Thomas  Wright,  the  tenant.  Page  called  on  biro 
in  the  forepart  of  tbe  year  1825,  to  let  him  know  he  bad  recov- 
ered a  moiety  of  the  property  on  which  he,  Wright,  then  liFed. 
The  other  half  belonged  to  Jemima  and  Rebecca  Bullock.  In 
October,  1825,  Jemima  Bullock  and  Wright  called  on  Page,  io 
Philadelphia,  respecting  the  rent  of  the  farm.  The  objeel  of 
calling  was  to  fii:  the  rent,  and  there  was  then  an  agreement 
made  between  them,  that  is  to  say,  Jemima  Bullock,  Page  and 
Wright,  for  the  rent ;  and  it  was  fixed  at  four  huadred  and  fifty 
dollars  per  annum,  and  was  to  continue  till  tbe  expiration  of  the 
lease.  At  this  interview,  which  was  four  months  after  Ifae  al- 
leged sale,  not  a  word  was  aaid  about  the  sale.  The  if  nasi  ex- 
pected to  pay  half  the  rent  to  Page,  as  a  matter  of  ooorae,  and 
tbe  other  half  to  tbe  Bullocks.  Bat  again,  at  tbif  meetiof  Pagr 
iomted  on  *  Jemima  Bulk)ck's  purchaiiag  his  half  of  theftnp. 
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He  adced  five  thousaDd  dollars  for  it,  and  urged  her  to  take  it. 
Why  thisi  if  the  property  was  already  sold  and  in  the  hands  of  a 
booa  fide  purchaser.  This,  it  will  be  observed,  was  before  the 
aarvioe  of  ihe  attachment,  and  while  the  property  was  in  the 
haods  of  Booth,  who,  according  to  the  answer  of  Page,  expected 
abonly  Co  remove  upon  it,  and  make  the  price  of  it  by  cutting 
the  wood  and  timber  from  it.  If  Booth  had  been  an  honest  pur- 
ciMaer,  aod  the  actual  owner,  would  Page  have  undertaken  thus 
to  deal  with  the  property  of  another  man  ?  Surely  he  oopld 
cisiin  oo  tocb  right  under  his  warranty,  however  general*;  mod 
the  power  of  aAlorney  does  not  appear  to  have  been  thought  of 
tyi  ioog  afterwards. 

It  is  ool  till  after  the  service  of  the  attac^hment  that  any  thing 
m  bi&&fA  about  the  sale  of  the  property.  Then,  when  thatenaol 
told  him  that  the  farm  and  all  the  moneys  due  him  were  afttaeh- 
ed,  and  not  before,  he  told  the  tenant  he  had  sold  the  farm. '  He 
told  the  tenant  to  come  to  him  with  the  rent,  and  he  would  take 
him  to  Beotb,  the  person  who  had  bought  the  farm.  The  ten- 
ant asked  where  Booth  lived,  but  Page  did  not  tell  him.  In  the 
spring  P^e  and  Booth  came  for  the  purpose  of  collecting  the 
rent ;  but  Page  was  the  principal  and  acting  man  in  the  business, 
and  appeared  to  have  more  interest  in  it  than  Booth. 

I  think  the  evidence  shows  clearly,  that  there  was  a  perfect 
ondentanding  between  Page  and  Booth,  and  that  the  one  was* 
in  feict  bal  the  representative  of  the  other ;  that  the  whole  for- 
mula of  sde  was  a  mere  cover,  and  designed  to  protect  the  pro- 
perty. 

Pag^  it  is  troe^  affirms  that  he  at  no  time  exercised  any  acts 
of  ownership  over  the  property  after  the  sale ;  nor,  as  the  real 
owner  of  the  said  premises,  did  he  make  any  contract  or  offer  of 
sale  of  the  same,  by  mortgage  or  otherwise,  for  himself  or  in  his 
ewD  name.  But  this  is  oontrndicted,  as  has  been  seen,  by  the 
leslimooy  of  Thomas  Wright.  And  if  any  thing  more  is  neces- 
sary to  overcome  this  part  of  the  answer,  it  is  furnished  by  the 
evidence  of  John  Tufts ;  who  says  that  about  three  years  ago, 

lobn  Piigeofiered  to  sell  the  property  to  him,  and  made  him  sub- 
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sequent  offers  of  the  same  character  within  two  years.  He  tokT 
him  that  the  suit  of  Guier  and  Diehl  would  be  settled,  and  he 
would  make  him  a  good  title  to  the  property.  Mr.  Tufts  states 
in  addition,  that  the  day  before  the  examination,  in  talking  upoD 
the  subject  with  Page,  he,  Page,  told  him  he  made  bim  those 
offers  under  a  power  of  attorney  from  Booth.  But  Tufts  states 
explicitly,  that  he  never  heard  until  that  time  of  a  power  of  at- 
torney. There  is  something  remarkable  in  this  circumstance. 
Tufts  swears  that  all  these  conversations  were  within  three  years; 
that  iBj  not  longer  back  than  July,  1831.  John  Page  is  sees 
pressing  the  witness  to  purchase  the  property,  offering  to  make  a^ 
good  title  for  it,  and  representing  it,  by  necessary  implication  at 
least,  as  his  own.  Now  he  insists  that  he  acted  in  that  matter 
under  a  power  of  attorney  from  Booths  and  that  by  virtae  oC 
that  authority  he  made  the  offer.  Yet  when  we  come  to  look  ai 
the  evidence,  it  is  seen,  that  as  early  as  June,  1829,  (two  yeare 
before,)  Booth  had  made  a  conveyance  of  all  his  interest  to  At- 
kinson and  Clark,  and  an  exemplification  of  the  deed  is  actually 
produced  by  the  complainants ;  and  there  is  reason  to  believe  thai 
Page  knew  this,-  for  he  told  Wright,  the  tenant,  that  Booth  had 
sold  the  property  to  Clark  and  Atkinson. 

So  far  as  Page  and  Booth  are  concerned,  it  is  unnecessary  to 
spend  further  time  in  investigating  the  testimony.  It  is  a  clear 
case  of  fraud,  badly  concerted  and  clumsily  executed,  and  againsl 
the  consequences  of  which  it  is  the  duty  of  the  court  to  protect  those 
having  lawful  rights.  As  to  the  other  defendants,  Clark  and  Atkin^ 
son,  their  situation  is  no  better.  If  not  actual  parties  to  the 
fraud,  they  hold  under  a  fraudulent  title.  They  ate  not  bona 
fide  purchasers  for  a  valuable  consideration,  and  without  no* 
tice.  They  have  not  pretended  to  set  up  any  such-  defence.  Noc 
could  they  have  done  it  with  truth ;  for  when  tbey  purchased 
the  property  it  was  in  possession  of  Page,  and  not  of  Booth ;  and 
possession  is  notice  sufficient  to  put  the  party  on.  inquiry.  The 
answer  of  these  defendants  is  very  like  that  of  Page,  and  ob- 
noxious to  the  same  remarks.  It  shows  that  no  money  passed 
at  the  time  of  the  purchase  ;  and  sets  up  that  they  agreed  to  give 
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Rmr  thoosand  tseven  haiklred  and  fifty  dollars,  and  to  secure  it 
they  gav«  a  mortgage  for  the  whole.  They  undertake  to  assign 
a  reason  for  the  purchase,  and  it  is  as  follows : — ^^  These  defen- 
dants ftirther  answering,  say,  that  the  rents  due  by  the  tenant, 
and  the  issues  and  profits  of  the  said  premises,  lying  dead  and 
enprodootive,  and  the  said  Isaac  H.  Booth  not  being  able  to  go 
apoB  the  premises  by  reason  of  the  proceedrags  of  the  said  Tho- 
■MLS  Diebl  and  bis  confederates,  the  said  Booth  sold  and  convey- 
ed the  said  premises  to  these  defendants ;  and  by  reason  of  such 
their  proceedings  at  law  and  equity,  the  rents,  issues  and  profits 
of  the  said  premises  are  unproductive  and  withheld,  and  which 
tends  to  the  manifest  wrong,  injury  and  detriment  of  these  de* 
fendanls." 

This  appears  to  me  a  singnlar  reason  for  the  purchase,  but  not 
more  so  than  all  the  proceedings  in  this  extraordinary  case. 
These  defendants  had  parted  with  all  their  interest  to  Robert 
Leeds,  long  before  this  answer  put  in,  and  yet  no  mention  is 
<nade  of  k.  They  answer  as  thougli  they  still  claimed  the  pro- 
perty, and  the  rents  and  profits  of  it. 

Leeds  has  been  examined  as  a  witness.  He  agreed  to  purchase 
of  Champion  Clark  and  Keziah  Clark,  who  owned  the  whole 
of  the  moiety,  for  two  thousand  seven  hundred  dollars,  and  was 
besides  to  settle  with  an  old  gentleman  in  Philadelphia,  who 
would,  as  Mr.  Clark  said,  be  very  easy  to  be  treated  with.  This 
old  gentleman  turned  out  to  he  John  Page.  Page  said  the  bond 
and  mortgage  were  transferred ;  and  said,  "  Clark,  you  know 
when  the  mortgage  was  given,  and  for  what  sum."  The  prin- 
cipal and  interest  amounted  to  about  six  thousand  dollars.  This 
must  have  been  the  bond  and  mortgage  given  by  Clark  and  At- 
Innson  to -Booth,  and  which  had  come  into  Pagers  hands;  show- 
ing still  that  Booth  was  merely  the  agent  of  Page.  Page  said, 
he  bad  received  bonds  and  mortgages  on  the  property,  and  had  a 
fower  of  attorney  from  another  person,  and  that  under  that  pow- 
«r  be  had  control  of  the  property.  Of  this  there  can  be  no  doubt. 
And  I  think  it  plain  from  the  whole  case,  that  he  has  the  control 
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of  it  Still.     Not  a  dollar  has  ever  been  paid  by  any  one  of  ibd 
purchasers,  nor  was  it  intended  that  any  should  be  paid. 

It  is  not  a  pleasant  duty  to  set  aside  conveyances  on  tbe  ground 
of  fraud ;  but  when  justice  requires  it,  it  should  be  done  wiibouC 
hesitation.  In  the  case  before  me,  I  cannot  doubt ;  and  I  abaU 
therefore  order  the  conveyances  from  Page  to  Booth,  and  from 
Booth  to  Clark  and  Atkinson,  to  be  set  aside  and  annulled,  as 
fraudulent  and  without  consideration,  and  therefore  void  as  againai 
these  complainants. 

Decree  accordingly. 


George  Maxwell  and  Rachel  hi^  wife,  late  Rachcl  Pit- 
TENGER,  AdmVs  of  Abraham  Pittenger,  dec'd,  v.  Mar- 
OARET  Pittenger,  Adm'x  of  Cornelius  Pittenger,  dec^d^ 
and  others,  his  heirs  at  law. 

A  d«creo  for  the  specifio  performance  of  a  contnict  will  not  be  reftued  on  the 
ground  that  the  purchaser  was  intoxicated  at  the  time  of  the  eale,  unlea  it 
appear  that  such  intoxication  was  produced  or  procured  bj  the  vendor,  or 
that  an  undue  advantage  had  been  taken  of  the  sitnation  of  tbe  parehieer. 

If  the  vendor  is  ready  at  the  time  appointed  to  perform  his  part  of  tlw  con* 
tract,  and  offers  to  do  it,  it  is  sujCcient. 

If  a  deed  is  to  be  given,  and  the  vendor  is  present  prepared  to  sign  it,  aad  the 
one  who  is  to  receive  it  positively  declines,  there  is  no  need  of  a  foimal  est. 
cution  and  tender. 

*  A  decree  of  the  orphans'  court,  ordering  an  administrator  to  eell  the  whek 
or  so  much  of  the  lands  of  the  intestate  as  will  be  suJCcient  to  pay  the  debto, 
will  be  reversed  as  erroneous  and  unlawful.  But  such  decree  eannoi  be  inu 
peached  collaterally,  or  treated  as  a  nullity. 

The  bill  in  this  cause  was  filed  to  enforce  the  specific  pep 
formance  of  a  contract  for  the  purchase  of  certain  real  estate, 
sold  at  public  sale  by  the  administratrix  of  Abraham  Pittenger, 
deceiased,  by  virtue  of  an  order  of  the  orphans'  court  of  the 

•  See  JMehl  et  al.  v.  Pag€  £t  «2.,  ante,  149. 
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WQDty  of  Somerset,  and  purchased  by  GorDelius  Pittenger  in 
his  life  lime.  The  purchaser  refused  to  accept  the  title  or  to  pay 
Ihe  purchase  money.  An  answer  was  filed  by  (be  administra- 
Irizy  admitting  the  sale,  but  insisting  that  it  was  illegal  and  frau- 
dulent* The  particular  grounds  of  defence  appear  in  the  opinion 
cf  the  chancellor. 
The  cause  came  on  for  hearing  upon  the  pleadings  and  proofs. 

WaUj  for  complainants. 

J.  &  Qreefij  for  defendants. 

Gases  cited  by  the  defendants'  counsel.  3  Atkyns^  389 ;  13 
Vt9ejf^  26 ;  I  Vernon^  TSnf ;  Free  in  Chan.  638  ;  I  Vesey,  665 ; 
Wihnurt  v.  Morgan^  (Optn.  of  Ch*  Williamsony)  cited  in  4 
Halsied,  341 ;  6  Halsted,  344 ;  Rev.  Laws,  436,  sec.  19,  20 ; 
Bals.Dig.248]  1?  Vesey,  13,  nctey  18  Ves^,  12;  6  T.  R. 
642;  Cowper,  295. 

The  Cbamceixor.  In  the  term  of  May,  1827,  the  orphans' 
«DUTt  of  the  county  of  Hunterdon,  granted  to  Rachel  Pittenger, 
administratrix  of  the  estate  (rf*  her  late  husband,  Abraham  Pit- 
leoger,  an  order  to  sell  certain  real  estate  in  the  county  of  Hun- 
terdon, for  the  payment  of  debts ;  and  in  the  term  of  June  of  the 
uume  year,  the  orphan's  coutt  of  the  county  of  Somerset  granted 
to  her  a  similar  order,  to  sell  real  estate  in  that  county.  By  vir- 
tue of  these  several  orders,  she  advertised,  and  on  the  twenty* 
seventh  day  of  September,  1827,  sold  to  Cornelius  Pittenger  the 
^odiTided  i%ht  of  a  certain  farm  lying  in  Hunterdon  and  Soro- 
'^rieit,  then  in  possession  of  the  said  Cornelius  Pittenger,  for  the 
sank  of  nine  hundred  dollars.  The  purchaser  on  the  same  day 
uigoed  a  note  or  memorandum  in  writing,  acknowledging  the 
purchase}  and  soon  after,  and  before  the  time  for  paying  the  pur- 
chase money  and  executing  the  deed,  departed  this  life,  intes- 
tate. The  bill  is  filed  against  the  administratrix  and  the  heirs  at 
ItW)  for  a  spedfic  performance. 
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The  defendant,  Margaret  Pittenger,  has  put  io  an  answer  to 
the  bill,  adiniiling  the  sale,  but  denying  that  it  was  fair,  legal  tyf 
binding ;  and  insisting  that  the  said  Rachel  Piltenger,  one  of  the 
complainants,  and  her  agents,  practised  a  fraud  upon  the  said 
Cornelius  Pittenger,  by  giving  and  suffering  to  be  given  to  him 
spirituous  and  other  strong  liquors,  so  as  to  produce  intoxication, 
and  thereby  rendering  him  unable  to  understand  the  nature  of 
the  conditions  of  sale ;  that  he  purchased  the  property,  as  defend- 
ant believes,  free  from  all  legal  incumbrances  and  the  widow's 
right  of  dower,  and  under  that  impression  signed  the  article  or 
memorandum  acknowledging  the  sale.  She  sets  up  further  in 
the  answer,  that  the  complainants  employed  one  or  more  persons 
as  puffers  to  bid  for  the  property,  without  declaring  that  ehe  did 
so,  thereby  practising  a  fraud  upon  the  purchaser,  and  compel- 
ling him  to  give  more  than  the  property  was  worth,  even  if  clear 
of  incumbrances. 

From  this  analysis  of  the  answer,  it  appears  that  the  defend- 
ant seeks  to  avoid  the  contract,  in  the  first  place,  on  the  ground 
of  fraud  practised  by  the  vendor  in  giving  and  suffering  to  be 
given  spirituous  and  other  strong  liquors  to  the  purchaser,  so  as 
to  produce  intoxication,  by  which  he  was  rendered  unable  to  yn* 
derstand  the  conditions  of  sale. 

The  allegations  of  the  defendant,  in  this  behalf,  are  not  sua- 
tained  by  the  proof. 

Whether  or  not  Cornelius  Pittenger,  the  purchaser,  was,  at  the 
time  [of  the  sale,  so  fie^r  under  the  influence  of  liquor,  as  not  to 
be  able  to  act  understandingly  and  correctly,  has  been  made  a 
question,  and  there  is  considerable  evidence  on  both  sides.  One 
of  the  defendant's  witnesses  states,  that  Pittenger,  during  the 
vendue,  drank  freely  of  what  be  believes  was  cider  spirits,  and 
was  very  much  intoxicated  when  the  property  was  struck  off. 
Another  one  testifies,  that  he  also  saw  him  drink  during  the  sale, 
and  that  he  was  ^so]  much  in  liquor  as  to  be  stupid,  and  did  not 
appear  to  do  any  thing  correctly  ;  that  when  he  signed  the  ac- 
knowledgment on  the  conditions  of  sale,  he  was  so  much  under 
the  influence  of  liquor  that  any  one  might  have  taken  the  advao- 
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ftige  of  trim.  A  third  witness,  supposed  him  to  be  a  good  deal 
worse  fi>r  liquor  while  bidding ;  thought  he  was  not  fit  to  bid, 
aod  that  be  did  not  know  what  he  was  about.  A  fourth,  testifies 
Id  bis  having  been  at  a  distillery  in  the  morning  of  the  day  of 
sale ;  that  he  was  as  much  in  liquor  when  he  went  away  to  go 
to  the  vendue,  as  witness  ever  saw  him,  and  that  he  took  with 
him  two  jugs  containing  three  quarts  of  liquor.  On  his  crosa- 
exaaiioation  he  said,  he  thought  any  one  could  have  told  he  was 
in  liquor  when  he  left  the  distillery.  He  could  not  go  very 
stFaight. 

On  the  part  of  the  complainants  it  is  proved,  that  Piltenger 

eame  to  the  house  of  the  complainant,  where  the  vendue  was  to 

be  bM,  before  dinner,  and  dined  with  those  who  were  there ;  and 

ooe  of  the  complainant's  witnesses  says  he  was  sober,  and,  as 

wiinesB  considered,    perfectly  capable  of  transacting  business. 

Another  witness  says,  that  Pittenger  appeared  to  understand, 

and,  no  doubt,  did  understand  what  he  was'  about ;  that  he  was 

sufficiently  sober  to  understand  himself  perfectly.    Witness  would 

luive  had  no  hesitation  in  doing  business  with  him  at  that  time. 

Andrew  Weari,  another  witness  of  the  complainant,  and  the 

crier  of  the  vendue,  says,  Pittenger  was  a  man  of  intemperate 

habits ;  that  when  witness  first  came  to  the  sale,  he  considered 

Pittenger  as  regular  as  he  generally  was.     He  saw  him  drink 

DOibiog  during  the  sale.     He  further  states  as  follows : — "After 

the  sale,  and  wiien  Cornelius  signed  the  conditions,  he  appeared 

Co  me  to  be  as  regular  as  he  had  been  during  the  sale.     For  my 

part,  I  did  not  see  any  alteration  in  him  ;  at  that  time  he  was  as 

cautious  and  as  capable  of  doing  business  as  at  any  time,  as  I 

thought,  and  as  far  as  f  could  see.     Several  weeks  after  that,  he 

came  to  me  to  do  some  business  with  me,  and  was  capable  of 

.doing  business,  and  did  it  with  me  very  correctly  ;  and  he  was 

as  capable  of  doing  business  at  the  sale  as  he  was  then.    I  should 

have  had  myself  no  hesitation  to  make  a  contract  with  him  in 

the  condition  in  which  he  was  at  the  sale." 

I  think  it  evident  from  the  testimony,  that  Pittenger  had  been 
dciaking,  and  perhaps  drinking  freely ;  but  that  he  was  in  such 
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a  situation  as  to  be  naable  to  act  uoderstaDdiiigly,  is  not  8al]8fiie« 
toiily  made  out  The  witnesses  differ  in  opinion ;  but  the  facts 
of  the  case,  as  extracted  from  the  testimony  generally,  aiw 
against  the  proposition.  For  instance,  Pittenger  came  to  Che 
sale  with  the  view  of  purchasing  the  property.  It  was  an  undi- 
vided moiety  thai  was  to  be  sold,  and  he  owned  the  olher  part 
of  it  Before  the  sale  commenced,  and  when  Mr.  Maxwell  pro- 
posed that  the  property  should  be  sold  without  written  oonditbn^ 
and  an  article  of  agreement  signed  afterwards,  he,  Pittenger,r 
objected  to  it.  He  wanted  to  know  how,  and  what  he  was  to 
buy.  During  the  sale,  he  bid  cautiously  and  deliberately ;  more 
so,  the  crier  thought,  than  others.  After  the  sale,  and  before 
signing  the  memorandum  on  the  back  of  the  conditions,  he  at- 
tended to  the  reading  of  it ;  and  not  satisfied  with  that,  he  asked 
Mr.  Maxwell  for  his  spectacles,  and  read  it  for  himself.  He 
made  no  objection  to  the  subscription  or  the  purchase.  When 
Mr.  Scheuck,  after  the  sale,  offered  to  take  it  off  bis  hands,  be 
declined,  and  said  he  bought  it  for  himself,  wad  that  he  meant  to 
keep  it.  He  said  it  suited  him  better  than  any  body  else,  as  he 
owned  one  half  of  the  property.  He  said  a  family  might  come 
in,  that  would  give  a  good  deal  of  difficulty,  and  it  was  best  to 
own  it  himself.  After  the  busioess  was  completed,  he  lock  tea 
with  the  family,  in  company  with  George  Maxwell  and  William 
Ceilings,  who  both  testify  to  his  capacity.  After  tea,  he  started 
to  walk  home,  and  being  overtaken  by  Thomas  Allen,  who  was 
in  a  wagon,  he  stopped  him,  got  into  his  wagon,  and  rode  home ; 
then  got  out  without  any  assistance,  and  walked  \mo  the  house. 

These  facts,  taken  together,  show  that  Pittenger,  throughoui 
the  whole,  acted  as  a  sober,  rational  and  intelligent  man  wouU 
act  And  when,  in  addition  to  this,  it  is  seen  that  no  evidence 
is  adduced  to  prove  that  he  gave  more  for  the  property  than  its 
value,  the  fair  conclusion  is  that  he  acted  understandingly,  and 
that,  even  if  he  had  indulged  pretty  freely  in  the  use  of  anient 
spirits,  he  was  competent  for  business. 

It  is  satisfactory  to  reach  this  result,  though  it  was  not  neeessa- 
ry  to  sustain  the  plaintiffs'  claim.    For  if  the  defendant  bad  been 
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aUe  to  prove  conclusively  that  the  purchaser  was  intoxicated,  it 
would  Dot  have  avoided  the  sale,  unless  the  defendant  could  have 
shown  that  such  intoxication  was  produced  or  procured  by  the 
oomplaioant,  or  that  an  undue  advantage  had  been  taken  of 
hk  situation.  This  principle,  which  was  first  adopted,  substan- 
tially, by  lord  Hardwicke  in  1747,  has  been  recognized  in  the 
English  chancery  in  later  cases ;  as  for  instance,  by  lord  Eldon 
in  Cooke  v.  Clay  worth,  18  Vesey,  12;  and  was  adopted  in  this 
eoart  in  the  case  of  the  AdmWs  of  Wilmurt  v.  Morgan,  decided 
faj  chancellor  Williamson  in  March,  1827,  and  in  the  later  case 
of  Crane  v.  Conklin  et  al,  decided  in  October  term,  1831,  Sax- 
ton,  346. 

Even  the  defendant  in  her  answer,  does  not  claim  to  avoid  the 
eootract  simply  on  the  ground  of  intoxication,  but  because  the 
intozicaUon  was  procured  and  caused  by  the  design  of  the  com- 
plainant ;  thereby  acknowledging  the  correctness  of  the  principle 
now  laid  down. 

Supposing,  however,  that  the  conclusion  arrived  at  is  incorrect, 
and  that  Pittenger  was  really  so  much  intoxicated  on  the  day  of 
sale,  and  at  the  time  of  the  sale,  as  not  to  be  able  to  act  under- 
standingly  ;  then  it  is  incumbent  on  the  defendant  to  make  out, 
other  that  such  intoxication  was  procured  or  induced  by  the  com- 
plainant, or  that  some  improper  advantage  was  taken  of  the  de- 
feodani  while  in  that  situation.  As  to  the  first,  the  evidence  is 
enlirdy  insnfiScient.  One  or  two  of  the  witnesses  for  the  defend- 
ant have  sworn  that  there  was  ardent  spirits  on  a  table,  and  that 
Cornelius  Pittenger  drank  of  it.  I  incline  to  think  they  are  cor- 
rect ;  but  it  does  not  appear  to  have  been  the  table  in  the  room 
where  the  sale  was  going  on.  William  Collings  puts  that  mat- 
ter beyond  all  dispute  ;  for  he  states  that  he  was  in  that  room  the 
whole  time,  with  the  exception  of  a  few  minutes,  and  there  was 
DO  spirits  there.  I  have  no  doubt,  if  liquor  was  actually  used 
before  the  ck)Be  of  the  sale,  it  was  that  brought  by  Pittenger  from 
the  distillery,  as  mentioned  by  Mr.  Drake ;  and  that  it  was  used 
without  the  knowledge  or  consent,  and  of  course  without  the  pro- 

evement  of  the  complainant.    The  evidence  is  fiill  to  show  that 
21 
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she  gave  none  lill  the  sak,  and  all  business  connected  \vitb  it, 
was  entirely  over. 

Was  there  any  advantage  taken  of  the  situation  of  the  pur- 
chaser, supposing  him  to  have  been  intoxicated  ?  As  has  beef> 
already  remarked,  it  is  not  pretended  that  the  bargain  is  ubcoiV' 
sionabie,  or  tliat  be  gave  in  aoy  way  too  much.  The  property^, 
it  is  admitted,  suited  bim  better  than  it  did  any  one  else,  and 
was  not  only  convenieot,  bat  in  a  measure  necessary  te  the  comr 
fortable  enjoyment  of  that  part  of  it  which  he  already  owned.  So 
far,  then,  as  the  price  is  material,  there  does  not  appear  to  be  any 
valid  objection  to  it. 

But  it  is  contended,  that  the  purchaser  was  deceived  as  to  the 
conditions  of  the  sale,  and  that  he  supposed  he  was  purchasing 
the  property  free  from  all  incumbrances;  whereas,  it  would  ap- 
pear by  the  articles  of  sale  to  have  been  purchased  si>bject  to  the 
widow's  dower,  and  all  other  legal  incumbrances.  Let  us  look 
into  the  evidence  on  this  part  of  the  case,  and  see  how  far  the 
allegation  is  sustained.  If  the  charge  be  true,  the  complainant 
can  receive  no  countenance  in  (his  court,  but  must  be  left  to  hev 
remedy  in  a  court  of  law. 

Foster  Walters,  a  witness  of  defendant,  says  he  beard  the 
conditions  of  sale  read  by  Mr.  Maxwell.  He  was  not  so  hard  of 
hearing  then  as  when  examined,  and  heard  them  perfectly,  aod 
did  not  understand  that  the  right  of  dower  was  in  the  conditions 
when  they  were  read.  He  was  by  when  Pittenger  signed  the 
indorsement  on  the  back  of  the  conditions  of  sale,  and  does  not 
think  any  part  of  the  conditions  was  read  to  him  at  that  time. 

Albert  Terhune,  another  of  defendant's  witnesses,  says  he  was 
present  when  Pittenger  signed  the  memorandum,  after  the  sal^ 
but  does  not  recollect  that  the  conditions  were  read  to  Pittenger. 
The  witness  did  not  get  to  the  sale  until  after  it  commenced,  and 
he  did  not  hear  the  conditions  read  at  any  time. 

Another  of  the  defendant's  witne^^ses,  John  Savidge,  says  he 
perfectly  understood  that  the  part  of  the  properly  which  was 
struck  off  to  William  Collings,  was  sold  subject  to  the  widow's 
right  of  dower  and  to  all  incumbrances,  but  he  ^'  believes  he  had 
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«n  ideaP  that  the  property  in  dispute  was  sold  under  different 
incumbrances  from  the  property  that  was  struck  off  to  William 
OoUings.  Upon  his  cross-exam iuation  be  was  asked  this  question, 
Did  yon  not  tell  him  (Cornelius)  that  the  property  was  sold  sub- 
ject to  her  (the  widow's)  dower  right?  To  which  he  answered, 
I  ffaink  it  likely  I  did  tell  him  so,  for  I  understood  it  so,  as  that 
was  the  talk  generally  in  the  neighborhood  at  that  time. 

Such  is  the  substance  of  the  evideooe  to  substantiate  a  grave 
charge  of  fraud  against  the  coci^plainant.  It  receives  no  aid  from 
the  answer,  for  the  defendant  cannot  speak  on  this  subject  of  her 
own  knowledge.  If  it  were  uncontradicted  or  unexplained,  it 
would  scarcely  be  sufficient  to  establish  so  serious  an  allegation. 
But  the  testimony  of  the  complainant  is  conclusive  to  show  that 
there  was  not,  and  could  not  have  been,  any  thing  like  fraud  or 
deception  practised. 

In  the  first  place,  the  articles  or  conditions  of  sale  were  very 
explicit  on  the  subject,  stating  that  the  property  was  sold  subject 
-to  all  legal  incumbrances  and  the  widow's  dower.  These  condi- 
iioas,  although  not  fastened  up  to  the  door,  as  is  usual  and  pro- 
sier, were  publicly  read  in  the  preseoce  of  those  who  were  there, 
and  especially  of  Cornelius  Pittenger,  and  were  then  lakl  on  the 
4id>le  in  the  room  where  the  people  principally  were. 

Andrew  Weart,  the  crier,  testifies,  that  while  he  was  crying 
the  sale,  he  mentioned  frequently  that  the  property  was  subject 
<o  incumbrances ;  perhaps  oftener  than  usual,  that  the  people 
might  understand  it.  He  named  the  widow's  dower  and  all  legal 
jocumbrances  over  and  over.  He  has  no  doubt  on  his  mind  that 
-Cornelius  heard  the  conditions  read,  and  that  he  also  read  them 
himself;  for  he  (Cornelius)  took  them  up  and  asked  Mr.  Max- 
well for  his  spectacles,  and  was  looking  over  them.  He  read 
<bem  while  the  sale  was  going  on. 

William  Colliogs,  another  witness  of  the  complainant,  says 
that  Cornelius  joined  wkh  Foster  Waters,  esquire,  in  insisting 
that  there  should  be  written  conditions  of  sale  ;  and  he  saw  Cor- 
nelius examining  them  after  they  were  read.    The  crier  repeated- 
ly stated  the  conditions  of  the  sale ;  more  frequently,  I  thought, 
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than  necessary.     He  named  the  widow's  dower,  and  all  legal 
incumbrances. 

Again :  It  appears  by  the  testimony  of  Oeorge  Maxwell,  not 
only  that  Cornelius  heard  the  conditions  read,  but  that  he  insisl- 
ed  on  having  written  articles,  saying,  he  had  come  to  buy  the 
property,  and  he  wished  to  know  what  he  was  about ;  but  also, 
that  next  morning  after  the  sale,  he  came  and  asked  to  see  the 
conditions,  and  after  reading  them  and  hearing  them  read,  he 
said  he  was  satisfied  with  the  whole  of  them,  only  he  had  been 
told  that  when  the  widow  died  her  children  would  get  the  dower, 
and  he  wanted  to  know  about  that.  After  getting  the  opinion 
of  witness  on  that  point,  he  said  he  was  perfectly  satisfied  if 
that  was  to  come  to  him  after  her  death.  It  appears,  also^  that 
he  was,  before  his  death,  in  treaty  with  the  widow  for  her  right. 
Maxwell  further  testifies,  that  on  the  day  of  sale,  Foster  Waters 
wanted  him  to  get  the  widow  to  give  up  her  thirds :  he  said  he 
thought  it  would  sell  better  if  there  was  a  clear  title. 

This  evidence  places  the  matter  beyond  dispute,  that  so  far  as 
regards  the  conditions  of  sale,  there  was  no  fraud  or  deception. 
They  were  openly  and  repeatedly  proclaimed,  and  Could  not  have 
been  mistaken. 

Besides,  this  was  an  administrator's  sale  under  an  order  of  the 
orphans'  court.  All  that  could  legally  be  sold  under  the  order, 
was  the  right  of  the  intestate,  not  the  widow's  dower.  That  re- 
mained  unaffected  by  the  order  or  the  sale,  and  if  nothing  had 
been  said  in  the  conditions  about  incumbrances  of  any  kind,  it 
would  be  fair  to  presume  that  the  purchaser  would  understand 
the  sale  to  be  subject  to  all  legal  incumbrances,  unless  there  was 
some  distinct  and  positive  stipulation  to  the  contrary. 

Another  ground  of  defence  set  up  in  the  answer  is,  that  the 
complainant  employed  puffers  at  the  sale  to  run  up  the  property, 
without  the  knowledge  of  the  defendant.  This  allegation  is  so 
perfectly  unsustained  by  testimony,  that  it  is  unnecessary  to  be- 
stow upon  it  any  consideration. 

So  far,  then,  as  relates  to  the  sale,  the  case  is  free  from  diffi- 
culty.   It  appears  to  have  been  fair,  open  and  bona  fide.    The 
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tonsidefatioii  was  a  reasonable  one,  and  ihe  properly  suited  to 
the  wants  and  condition  of  the  purchaser. 

No  difikuliy  is  made  about  the  tender  of  the  deed  in  proper 
Reason.    Some  evidence  was  taken  to  show  that  it  was  not  exe- 
cuted at  the  time  by  the  grantor ;  but  as  the  counsel  of  the  de- 
fendant has  not  in  his  brief  adverted  to  it,  I  presume  it  was  not 
intended  to  be  urged.     Whether  the  deed  was  actually  executed 
or  not,  18  not,  in  the  view  of  the  court,  material.     Mrs.  Pittenger, 
00  the  first  day  of  April  after  the  sale,  at  which  day  the  purchase 
money  was  to  be  paid  and  the  deed  delivered,  went  to  the  dwell- 
ing of  Cornelius  Pittenger  to  tender  the  deed.    She  produced  the 
instrument,  and  handed  it  to  Pittenger,  who  took  it  and  read  it, 
and  afterwards  handed  it  back.    It  was  then  read  to  him  by 
William  CoUings,  and  he  said  he  understood  it.     No  objection 
was  made  to  the  instrument  for  not  being  executed.     Pittenger 
said  be  believed  he  should  not  take  it.     The  whole  difficulty  ap- 
pears to  have  been  about  the  dower.    The  complainant  was  then 
ready  to  perform  her  part  of  the  contract,  and  offered  to  do  it ; 
but  the  purchaser  declined.     This  was  sufficient.    When  money  ^ 
18  to  be  paid,  and  the  party  who  is  to  receive  it  refuses  to  take  it, 
»  tormal  tender  is  unnecessary.     So,  where  a  deed  is  to  be  given, 
and  the  party  is  present  prepared  to  give  it,  and  the  one  who^  is 
to  receive  it  positively  declines,  (here  is  no  need  of  a  formal  exe- 
cuiioa  and  tender. 

The  complainant,  then,  is  entitled  to  a  decree,  according  to 
the  prayer  of  her  bill,  unless  another  objection,  not  set  up  or  ad- 
verted to  in  the  answer,  but  strongly  pressed  in  the  brief  sub- 
mitted, shall  prevail ;  which  is,  that  the  orders  of  the  orphans' 
courts,  under  which  the  sale  was  made,  are  illegal  and  void. 

As  to  the  order  of  the  orphans'  court  of  Hunterdon,  it  is  ob- 
jected that  it  is  illegal,  inasmuch  as  it  neither  directs  the  whole 
of  the  land  to  be  sold,  nor  does  it  direct  any  particular  part  or 
parts  to  be  sold,  but  submits  it  to  the  discretion  of  the  adminis- 
tratrix to  sell  the  whole  if  necessary,  br  so  much  as  will  be  suffi- 
ctenL  This  is  certainly  irregular.  The  statute  directs  that  when 
the  orphaos^  court  shall  upon  examination,  find  that  a  sale  of  all 
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the  property  is  necessary,  ihey  shall  direct  the  whole  to  be  sold ; 
and  that,  when  a  part  or  parts  \viil  be  sufficient,  they  shall  so 
decree,  and  specify  in  the  order  what  particular  parts  shall  be 
exposed  to  sale.  This  decree  is  entirely  discretionary,  leaving  it 
to  the  administratrix  to  sell  either  the  whole  or  a  part.  Such  a 
decree  would  doubtless  be  reversed  as  erroneous  and  tinlawiiil ; 
i)iit  it  does  not  follow,  that  this  court  is  to  regard  it  as  a  nullity. 
The  orphans'  court  had  general  and  complete  jurisdictba  of  the 
subject  matter,  and  were  acting  within  an  acknowledged  and 
long  established  province.  There  is  a  decree  in  fact,  and  that 
is  sufficient  for  the  complainant's  title. 

This  question  is  not  a  new  one  in  this  court.  In  the  case  of 
WUmuri  V.  Morgan,  already  adverted  to,  it  came  up  for  con- 
sideration before  chancellor  Williamson.  In  that  ca^se,  as  in  this, 
the  complainants  were  administrators  seeking  to  carry  into  effect 
a  sale  made  by  them  in  their  representative  capacity,  and  the 
same  objection  to  the  order  of  sale  was  then  made.  The  chan- 
cellor held  the  order  to  be  irregular  and  liable  to  be  reversed,  but 
that  it  was  not  null  and  void,  as  contended  for  by  the  counsel  of 
the  defendant. 

I  shall  be  pardoned  for  introducing  here,  such  part  of  the  able 
opinion  delivered  in  that  case,  as  refers  to  and  decides  this  point 
^'  But  the  important  point,"  says  the  chancellor,  ^'  now  necessary 
to  be  decided,  is,  whether  the  proceedings  of  the  orphans'  court 
are  absolutely  void,  and  their  order  for  a  sale  a  mere  nullity ; 
and  not  whether  the  proceedings  are  erroneous  and  irregular,  and 
might  have  been  set  aside  by  the  supreme  court ;  for  the  order  of 
the  court  remains  unreversed,  and  must  be  regarded  by  this 
court,  unless  it  can  be  considered  and  treated  as  an  absolute 
nullity. 

"  Where  an  inferior  court  of  special  and  limited  powers,  as- 
sumes a  jurisdiction  which  it  has  not,  their  proceedings  are  ab- 
solutely void  and  a  mere  nullity,  and  of  uo  legal  effect,  because 
the  whole  proceeding  is  ceram  non  judice,  (2  Wils,  3S2.)  But 
the  court  which  made  this  order  is  a  court  of  record,  and  of  gen- 
eral jurisdiction  over  the  subject  that  was  before  them,  and  does 
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DoC^  io  my.opinioD,  come  withia  that  class  of  inferior  courts  of 
ipecial  and  limited  jurisdiclion,  whose  proceedings  can  be  disre- 
garded and  treated  as  mere  nullities  for  error  in  judgment,  or  ir- 
regularity in  their  proceedings.  In  aU  the  eases  in  which  ihe 
proceedings  of  a  court  have  been  held  to  be  a  mere  nullity,  there 
has  been  a  want  of  jurisdiction^  eiiher  as  to  place,  persons,-  or 
subject  matter,  upon  which  they  decided ;  and  where  there  is  a 
"vraot  of  jurisdiction  in  either  of  these  respects,  all  is  void.  Where 
there  is  no  jurisdiction  at  all,  as  in  the  case  of  the  Marskalseaj 
i\0  Coke^  76,)  there  is  no  judge,  and  the  proceeding  is  as  no- 
thing: 2  WHs.  384.  But  when  the  court  has  a  general  jurisdic- 
tion over  the  cause,  though  their  proceedings  are  directed  by 
statute,  and  are  not  according  to  the  common  law,  its  judgments, 
^f  erroneous,  are  not  void  ;  and  that  was  the  principle  of  the  de- 
cision in  Kemper's  lessee  v.  Kennedy  et  aL,  5  Cranch,  173. 

^'  In  the  present  case,  the  court  undoubtedly  had  a  general  ju- 
risdiction of  the  matter  before  them ;  and  there  is  no  want  of 
^urisdictiou  as  to  persons  or  place.     The  order  of  the  court  may, 
tbereforci  be  erroneous  or  irregular,  but  it  is  the  order  of  a  com- 
fetent  court,  made  in  a  matter  of  which  they  had  jurisdiction ; 
and  until  reversed  or  set  aside,  cannot  be  disregarded,  or  treated  as 
a  nullity,  when  incidentally  brought  into  question  in  another 
court    And  the  contrary  doctrine  would  be  extremely  dangerous 
and  alarming;  and  I  am  very  apprehensive,  would  shake  a 
great  proportion  of  the  titles  held  under  proceedings  in  the  or- 
phans' courts,  which  there  is  too  much  reason  to  believe,  are 
drawn  up  with  great  looseness  and  irregularity ;  and  there  would 
^  no  safety  in  purchasing  at  sales  under  the  orders  and  decrees 
of  these  courts,  if  the  title  of  the  purchaser  could  be  impeached 
for  error  or  irregularity  in  their  proceedings. 

*'  Id  my  opinion,  therefore,  the  order  for  sale,  until  reversed 
or  set  aside,  cannot  be  disregarded  or  treated  as  a  nullity,  but 
'^Ust  be  considered  as  valid  and  effectual." 

h  will  be  seen  from  this  opinion,  and  the  authorities  to  which 
^  refect,  that  the  principle  on  which  the  court  acts  is  perfectly  set- 
^I^y  and  that  the  objection  to  this  order  is  groundless. 
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As  to  the  order  of  the  orphans'  court  of  Somerset,  it  10  correet 
in  point  of  form.  And  the  difficulty  stated  by  the  defendaut'0 
counsel,  that  the  order  is  made  by  the  orphans'  court  of  a  coooty 
other  than  the  one  in  which  the  letters  of  administration  were 
granted,  is  obviated  by  the  plain  provision  of  the  act :  Rev.  LawSf 
435,  8.  19.  The  application  for  sale  of  real  estate  is  to  be  made, 
not  to  the  orphans'  court  in  the  county  where  letters  of  adtntnia- 
tration  were  granted,  but  where  the  lands  lie  of  which  tlie  intes^ 
late  died  seized.  There  can,  therefore,  be  no  doubt  of  the  power 
of  the  orphans'  court  of  Somerset  to  make  the  order. 

Upon  the  whole  case,  the  complainant  is  entitled  to  a  decree 
for  a  specific  performance,  according  to  the  prayer  of  her  bilL 


Jam£S  Kinney  v.  Joseph  Ogden,  Administrator  of  GAsaiEL 
Ogden,  deceased. 

An  mjanction  israed  to  restrain  proededing  in  attaeliniaRt  agaimt  a  noD.reaU 
dent  debtor,  for  the  recovery  of  a  judgment  debt,  at  the  inetaaee  of  tfa* 
defendant  in  attachment,  will  be  disaoWed,  unless  the  amoont  of  the  jodf  • 
ment  be  deposited  with  the  clerk  of  this  court  before  issuing  the  iBJiinotio&. 

The  statute  declaring  that  an  injunction  shall  not  issue  to  stay  proceeding*  at 
law  in  any  personal  action  afier  judgment,  unless  the  amount  of  the  jodg^ 
ment,  with  costs,  be  first  deposited  with  the  clerk  of  the  court  by  the  eppli« 
cant  for  the  injunction,  if  he  be  a  defendant  in  the  said  proceedings  at  Uwy 
is  not  limited  to  proceedings  in  the  same  suit. 

The  meaning  of  the  statute  is,  that  a  party  who  has  obtained  a  jodgment 
shall  not  be  stayed  or  hindered  in  any  suit  or  proceeding  he  mey  inflCitott 
for  the  recoTery  of  it,  unless  the  amount  of  the  judgment  be  first  deponted 
with  the  clerk  of  the  court. 

Chancery  will  not  relieve  against  a  judgment  at  law,  on  the  ground  of  its  be. 
ing  contrary  to  equity,  unless  the  defendant  in  the  judgment  was  ignorant 
of  the  fact  in  question  pending  the  suit,  or  it  could  not  have  been  received 
as  a  defence,  or  unlen  he  was  prerented  from  ayailing  hinualf  of  the  de. 
fence  by  fraud  or  accident,  or  the  act  of  the  opposite  party,  riM*****^  with 
negligence  or  fraud  on  his  part. 

Injunction  bill,  to  restrain  proceedings  at  law,  filed  Juot 
seventh,  1833.    The  object  of  the  bill  was  to  resiraio  prootadiogi 
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lyoo  an  aUachment  issued  out  of  the  iaferior  court  of  coramoa 
pk«sof  the  county  of  Bergeo,  agaiost  the  complaiuant  aud  Elias 
Kinoey,  as  noo-resideot  debtors,  for  the  amount  of  a  judgment 
previously  rendered  against  them,  in  favor  of  the  defendant  in 
this  cause.  Upon  filing  the  bill  an  injunction  was  allowed  by 
chaocellor  Seeley.  An  answer  having  been  filed  by  the  defend- 
ant, the  cause  was  heard  upon  motion  to  dissolve  the  injunction. 

S*  Seudder  and  E.  VanarsdcUe,  for  defendant. 

L  IL  Wittioinsonf  contra. 

Cases  cited  in  support  of  the  motion.  Rev..  Laws,  705,  s.  6 ; 
i  John.  Chan.  R.228]  1  Ibid,  49,  91,  320,  465 ;  6  Ibid,  87. 

The  Chancellor.  The  defendant  seeks  to  have  the  in- 
junction in  this  case  dissolved  on  two  grounds,  both  of  which, 
I  think,  are  well  taken. 

The  fast  is,  that  the  injunction  issued  to  stay  proceedings  at 
law,  after  judgment,  without  any  deposite  being  first  made  of 
the  amount  of  the  judgment  and  costs. 

The  defendant,  in  1820,  had  recovered  a  judgment  against 
the  complainant,  in  the  court  of  common  pleas  of  the  county  of 
Sussex.  The  complainant  afterwards  removing  to  the  county 
of  Bergen,  and  the  judgment,  or  the  greater  part  of  it,  remain* 
ing  unpaid,  a  suit  was  brought  /Upon  it  in  that  county,  and  a 
lecoad  judgment  recovered  in  January,  1823.  The  complain- 
ant then  removed  to  the  city  of  New-York»  and  having  after- 
wards acquired  property  in  this  state,  a  writ  of  attachment  was 
sued  out  by  the  defendant  to  seize  the  property,  and  thereby  out 
of  it  to  make  the  money  still  due  on  the  last  mentioned  judg- 
ment The  injunctbn  was  issued  to  stay  the  proceedings  in  the 
attachment 

It  was  necessary,  before  the  injunction  could  rightfully  issue 
under  these  circumstances,,  that  the  amount  due  on  the  judgment 
should  have  been  deposited  with  the  clerk.    By  the  sixth  sectioa 
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of  the  practice  act,  (Rev,  Laws,  704,)  it  is  enacted,  itmt  Sff 
injuriction  shall  not  issue,  to  stay  proceedings  at  law,  in  any 
personal  action,  after  a  verdict  or  a  judgment,  unless  a  sum  of 
money,  equal  to  tine  amount  for  which  the  verdict*  or  judgment 
is  given,  with  costs,  shall  be  first  deposited  with  the  clerk  of  tfae 
court,  by  the  applicant  for  such  injunlion,  W  such  applicant  shall 
be  a  defendant  in  the  said  proceedings  at  law. 

This  provision  is  not  limited  to  proceedings  in  the  same  suit. 
It  does  not  mean,  simply,  that  a  party  shall  not  be  restrained 
from  issuing  execution  on  a  judgment,  or  from  proceeding  to 
make  the  money  on  such  execution.  But  it  means^  that  a  party 
'  who  has  obtained  a  judgment,  shall  not  be  stayed  or  hindered  in 
any  suit  or  proceeding  he  may  institute  for  the  recovery  of  it, 
unless  the  amount  of  it  be  first  deposited  m  the  office.  Such  is 
the  true  spirit  of  the  section,  and  the  reason  of  the  thing. 

If  a  party  shall  not  be  injoined  against  isstnng  execatioB,  he 
ought  not  to  be  injoined  against  proceeding  by  attachment,  when 
that  would  be  more  effectual  than  an  execution.  Both  are  pro* 
ceedings  at  law  after  judgment,  and  the  object  of  both  is  the 
same,  viz.  the  recovery  of  the  amount  of  the  judgment. 

In  the  case  of  Newton  v.  Douglass^  there  was  a  bill  in  equity 
filed,  to  enforce  the  collection  of  money  due  on  a  judgment,  af- 
ter the  return  of  an  execution  at  law  unsatisfied,  and  the  defend* 
ant  in  equity  sought  to  restrain  the  proceedings  in  that  court. 
The  chancellor  said,  if  the  complainant  had  any  equity  in  his 
ease,  he  could  not  have  been  entitled  to  an  order  in  the  nature  of 
an  injunction)  without  paying  into  court  a  sum  of  money  equal 
to  the  amount  of  the  judgment  and  costs,  in  conformity  with  the 
statute.  And  he  held  that,  although  the  statute  (which  is,  quoad 
hoc,  the  eawe  as  ours)  did  not  in  terms  embrace  a  proceeding  in 
chancery  to  enforce  the  collection  of  a  judgment,  yet  it  was  * 
within  the  spirit  of  the  law  :  1  Hqf.  Prac.  89,  in  notis. 

On  this  first  ground,  I  am  of  opinion,  that  the  order  for  ai^ 
injunction  was  iraprovidentty  made,  and  that  the  injunction  itseL^ 
should  be  set  aside  for  irregularity. 

The  defendant  is  entitled,  also,  to  have  the  injunction  dissolved 
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«li  tfae-Rierits.  There  is  noequity  in  the  bili  to  sustain  it ;  and  the 
bill 48  Doi  helped  by  the  answer.  The  g^avacnen  of  the  complaint 
is,  thai  the  second  judgment  is  for  more  than  the  sum  actually 
due;  that  be  ought  io  have  had  credit  for  the  amount  of  certain 
receipts,  which  be  placed  in  the  liands  of  an  attorney,  who  lost 
or  mislaid  them.  But  it  appears  upon  the  complainant's  own 
showing,  that  although  he  must  have  known,  or  ought  to  have 
known,  of  the  loss  of  these  receipts,  before  the  entry  of  the  judg- 
ment, yet  he  made  no  effort  to  supply  their  loss ;  he  filed  no  plea, 
nor  did  he  make  any  defence  whatever  to  the  action.  If  a  disco- 
very was  necessary  to  the  ascertainment  of  his  rights,  he  ought 
then  to  have  sought  it.  He  thought  proper  to  omit  it,  and  suffer 
judgment  to  be  entered  against  him.  It  is  too  late  to  come  to  this 
court  now  for  relief.  It  can  afford  no  aid  to  those  who  thus  neg- 
lect their  rights.  No  obstacles  were  interposed  by  the  defendant, 
and  the  complainant  has  not  assigned  a  single  reason  why  the 
court  should  depart  from  its  settled  practice. 

The  general  principle  governing  all  cases  of  this  kind,  has 
been  long  established,  and  is  well  defined  by  the  court  in  the  case 
of  Fhsier  v.  Wood,  6  John.  Chan,  R.  87.  "  Chancery  will  not 
relieve  against  a  judgment  at  law,  on  the  ground  of  its  being 
contrary  to  equity,  unless  the  defendant  in  the  judgment  was 
ignorant  of  the  fact  in  question  pending  the  suit,  or  it  could  not 
have  been  received  as  a  defence,  or  unless  he  was  prevented 
from  availing  himself  of  the  defence  by  fraud  or  accident,  or  the 
act  of  the  opposite  party,  unmixed  with  negligence  or  fraud  on 
his  fMrt." 

The  complainant  insists,  however,  that  he  is  entitled  to  a  cre- 
dit of  about  forty  dollars  for  an  account  against  the  defendant 
«ioce  the  rendition  of  the  second  judgment,  and  that  he  refuses 
to  give  him  credit  for  it.     The  defendant  admits  the  account  as 
^D  equitable  claim,  and  believes  he  has  given  credit,  or  made  an 
^owance  for  it,  in  calculating  the  amount  of  debt  inserted  in 
the  affidavit  on  which  the  attachment  issued.    Whether  this  was 
ao  done  or  not,  appears  to  me  immaterial.     The  defendant  ad- 
mits the  justness  of  the  account.    It  is,  then,  a  fair  matter  of 
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oflset  against  the  amount  due  on  the  judgment ;  and  the  audi* 
tors  who  are  to  adjust  the  claims  of  the  plaintiff  in  attachment, 
as  well  as  the  other  creditors,  will  make  the  proper  allowance  for 
it.  There  is  no  equity  springing  out  of  the  fact,  (if  it  be  true,) 
that  the  plaintiff  in  the  attachment  had  neglected  or  omitted  to  al- 
low it  in  the  affidavit.  That  is  not  conclusive  upon  the  rights  of 
the  complainant 

Let  the  injunction  be  dissolved. 


John  Van  Winkle  v.  Adrian  Van  Houten  et  al. 

In  order  to  charge  legaoiee  on  the  land  and  to  exempt  the  personal  eataia,  there 

mast  be  an  expression  of  intention  so  clear  as  to  admit  of  no  reasonable 

doubt. 
Land  may  be  charged  with  the  payment  of  legacies  either  by  express  wordst 

or  by  implication ;  and  if  by  implication,  it  mast  be  a  fair  and  satisfactory 

inference  that  sach  was  the  intention  of  the  testator. 
In  ascertaining  the  intention  of  the  testator,  when  be  has  not  charged  his 

lands  expressly  with  the  payment  of  debts  or  legacies,  we  must  be  governed 

not  only  by  the  expressions  of  the  will,  but  by  the  situation  of  the  property 

disposed  of,  and  of  the  person  taking  it. 

A  general  residuary  clause,  embracing  real  and  personal  estate,  where  nothing 
but  pecuniary  legacies  are  previously  given,  and  where  of  course  nothmg 
else  could  be  taken  out  of  the  real  estate  so  sa  to  constitute  a  reaidne,  is 
not  to  be  taken  as  full  evidence  that  the  legacies  are  to  be  charged  on  the 
land.  But  it  is  some  evidence.  It  is  a  circumstance  which,  taken  in  eon* 
nexion  with  others,  may  satisfy  the  mind  of  the  testator's  intention. 

Residuary  clauses  are  usually  introduced  to  prevent  an  intestacy  sa  to  any  part 
of  the  estate,  and  are  construed  accordingly.  They  generally  follow  specific 
devises,  and  conclude  the  will.  But  when  the  whole  of  a  large  eatatet  ex* 
cepting  two  or  three  pecuniary  legacies,  is  embraced  in  the  reaiduary  clause* 
and  DO  where  else,  it  is  fair  to  infer  that  something  more  was  meant  than  ik. 
bare  prevention  of  intestacy. 

Such  instances  are  not  frequent,  and  when  they  occur  may  jusUy  be  consid- 
ered as  affording  some  evidence  of  the  mind  of  the  testator.  It  may  be  smalff  « 
but  it  should  have  its  weight. 

The  fact  that  the  legacy  is  a  provisioa  for  a  ehfld,  one  of  tlia  h«iii,  tad  sot  ^ 
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lafaey  pofaljr  volanttiy,  ts  to  a  stringer  or  one  having  no  olaima  of  nature 
tor  kindred,  ie  a  circumitanoe  going  to  ihow  an  intention  to  charge  the  lega« 
cy  on  the  land. 

Bo  the  fact,  that  the  residuary  legatees  and  the  executors  are  the  same  persons, 
though  nd  full  evidence  of  an  intention  to  charge  the  land,  is  a  circumstance 
entitled  to  consideration  in  ascertaining  the  testator's  intention. 

^rb€  fact  that  a  part  of  die  legacy  is  in  consideration  of  lands  of  the  legatee 
appropriated  hy  the  teiftator  to  his  own  use,  is  of  great  importance  in  ascer- 
taining  the  intention  of  the  testator,  and  a  strong  circumstance  in  favor  of 
charging  the  land. 

^ili  any  of  the  foregoing  circumstances,  standing  alone,  ascertain  the  inten* 
tion  of  the  testator  to  charge  the  land,  with  sufficient  certainty  to  found  a 
decree  7 — Quere. 

"Where  it  appeared  that  there  was  a  deficiency  of  personal  assets ;  that  the  re- 
siduary  clause,  though  not  peculiar  in  itself,  was  peonliar  in  reference  to  the 
dispositions  of  the  will ;  that  the  clause  was  better  stilified  by  charging  the 
legaeies  on  the  real  estate  than  by  a  difierent  constniotion ;  that  it  was  a 
provision  for  infant  heirs,  and  not  a  mere  voluntary  legacy  ;  and  that  the 
property  of  the  legatees  had  been  taken  by  the  testator  and  mingled  with  his 
own  estate  to  constitute  a  common  fund  for  the  benefit  of  the  devisees,  out 
of  which  a  certain  sum  was  to  be  paid  to  the  legatees ;  held^  that  the  inten. 
tion  of  the  teetttor  was,  that  the  legacies  should  be  paid  at  all  events,  and 
that  they  were  a  charge  upon  the  land. 
Upon  a  bill  for  a  legacy,  if  the  lands  charged  with  the  payment  of  the  legacy 
have  been  partitioned  and  are  held  in  severalty,  and  the  bill  seeks  to  charge 
the  balance  due  on  the  legiey  upon  one  moiety  of  the  land,  which  in  equity 
is  bound  to  satisfy  it,  it  is  unnecessaiy  to  make  the  owners  of  the  other  moi. 
ety  of  the  land  parties  to  the  bill. 

Bill  filed  tenth  of  July,  1832.  The  bill  states,  that  the  com- 
plaiaaDt  attained  the  age  of  twenty-one  years  on  the  twentieth 
day  of  May,  1828;  that  his  father,  John  Van  Winkle,  died  ma- 
ny years  previous  thereto,  in  the  life-time  of  the  complainant's 
paternal  grandfather,  Cornelius  Yao  Winkle.  That  the  said 
Cornelius  Van  Winkle,  at  the  time  of  making  his  will,  and  at 
the  time  of  his  death,  was  seized  and  possessed  of  a  valuable 
teal  and  personal  estate  in  the  counties  of  Essex  and  Bergen,  in 
this  state.  That  the  complainant's  paternal  grandmother,  the 
wife  of  the  said  Cornelius  Van  Winkle,  was  also  seized  in  her 
iife^inie,  and  at  the  time  of  her  death,  of  a  large  and  valuable 
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real  estate  in  the  county  of  Bergen.  That  upon  her  death,  which 
happened  in  the  life-time  of  her  husband,  the  said  Cornelius  Van 
Winkle,  the  sanoe  descended  to  her  heirs  at  law  in  such  shares 
and  portions  as  the  law  of  descents  then  in  force  in  this  state 
prescribed,  subject  <o  the  life  estate  of  the  said  Cornelius  Yan 
Winkle,  as  tenant  by  the  curtesy.  That  the  said  Cornelius  Yao 
Winkle  and  his  wife,  ihe  grandfather  and  grandmother  of  the 
complainant,  had  four  children,  viz.:  John,  the  father  of  the  com- 
plainant, who  died  in  the  life-time  of  his  father,  leaving  the  com- 
plainant his  only  child  and  heir  at  law  ;  Walling,  who  also  died 
in  the  life-time  of  his  father,  leaving  a  son,  Cornelius,  bis  only 
child  and  heir  at  law,  who  is  still  living ;  Tiney,  the  wife  of  Ad- 
rian Van  Houteo,  and  Jane,  the  wife  of  Stephen  Baker,  both  of 
whom,  with  their  husbands,  still  survive. 

That  on  the  first  day  of  January,  A.  D.  1814,  the  said  Cor- 
nelius Van  Winkle,  the  grandfather  of  the  complainant,  made 
and  published  his  last  will  and  testament,  in  due  form  of  law  to 
pass  real  estate,  in  the  words  following,  to  wit : — 

"  In  the  name  of  God,  Amen.  I,  Cornelius  Van  Winkle,  of 
the  town  of  Paterson,  in  the  county  of  Essex,  and  state  of  New- 
Jersey,  finding  myself  advancing  in  the  decline  of  years,  and 
being  in  bodily  health  and  of  sound  and  disposing  mind  and 
memory,  do  make  and  publish  this  as  for  my  last  will  and  tes- 
tament. That  18  to  say  :  First,  I  do  will  and  direct  that  all  my 
just  debts  and  the  expenses  of  my  funeral,  be  paid  by  my  exec- 
utors as  soon  as  conveniently  may  be  after  my  decease. 

''  Item  :  I  do  give  and  bequeath  to  my  grandson,  Cornelius  Van 
Winkle,  the  son  of  my  son  Walling  Van  Winkle,  deceased,  the  sum 
of  one  hundred  and  fifty  dollars,  to  be  paid  to  him  at  the  expiratkHi 
of  each  and  every  year  after  my  decease,  until  he  arrives  at  the 
full  age  of  twentyone  years,  by  my  executors.  I  do  also  give 
and  bequeath  to  my  said  grandson  Cornelius,  if  he  lives  to  be 
twenty-one  years  of  age,  the  sum  of  five  thousand  dollars,  to  be 
paid  to  him  by  my  executors  as  follows :  that  is  to  say,  the  one 
half  thereof  in  six  months  after  he  arrives  to  the  age  of  twenty- 
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one  years,  and  the  other  half  thereof  in  one  year  afier  he  arrives 
to  the  age  of  twenty-oDe  years. 

^^  lietn :  I  give  and  bequeath  to  my  grandson,  John  Van  Wio' 

kle,  the  son  of  my  son  John  Van  Winkle,  deceased,  the  sum  of 

one  hiHidred  and  fifty  dollars  annually,  until  he  arrives  at  the 

full  age  of  twenty-one  years.     The  first  sum  to  become  due  a4 

Che  expiration  of  one  year  after  my  deicease,  and  after  he  arrives 

cit  the  age  of  fourteen  years,  which  sum-is  to  be  annually  applied 

l>y  my  executors  after  it  becomes  due,  towards  the  education, 

snaintenauce  and  support  of  my  said  grandson  John,  until  he  ' 

mrrives  at  full  age^  when  the  same  is  to  cease.     On  the  death  of 

cither  of  the  above  darned  grandchildren  before  he  arrives  at  the 

age  of  twenty^one  years,  the  annuity  above  given  to  him  is  to 

cease.     Item :  1  do  give  to  my  said  grandson,  John  Van  Winkle, 

the  son  of  my  said  son,  John  Van  Winkle,  deceased,  if  he  lives 

to  be  twenty-one  years  of  age,  the  sum  of  five  thousand  dollars, 

to  be  paid  to  him  by  my  executors,  the  one  half  thereof  in  six 

months^  and  the  other  half  thereof  in  twelve  months,  after  he 

arrives  to  the  full  age  of  twenty-one  years. 

"  Item :  I  do  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate,  both  real  and  personal,  wheresoever 
and  whatsoever  nature  and  description  the  same  may  be,  to  my 
two  daughters,  Tiney,  the  wife  of  Adrian  Van  Houten,  and 
Jane,  the  wife  of  Stephen  Baker ;  to  be  equally  divided  between 
my  said  two  daughters,  share  and  share  alike;  to  have  and  to 
bold  the  same  to  them,  their  heirs  and  assigns,  for  ever. 

^'And  whereas  my  wife,  Anna  Van  Winkle,  died  seized  of,  or 
entitled  to,  a  considerable  real  estate  situate  in  the  township  of 
Saddle  River,  in  the  county  of  Bergen,  which  she  desired  should 
be  equally  divided  between  my  two  daughters  above  named,  now 
my  will  is,  that  if  either  of  my  above  named  grandsons  shall  re- 
fuse lo  release  to  my  said  daughters,  and  to  their  heirs  and  assigns 
for  ever,  all  his  right,  title  and  interest,  of,  in  and  to  the  said 
real  estate,  that  is,  the  one  moiety  thereof  to  my  daughter  Tiney 
or  ber  heirs,  and  the  other  moiety  thereof  to  my  daughter  Jane 
or  her  heirs,  if  requested  so  to  do  by  my  executors  or  either  of 
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them,  or  by  my  daughters  or  their  heiis  or  either  of  them,  wiUi* 
in  six  months  after  my  said  grandsons  shall  respectively  arrive  at 
the  full  age  of  twenty-one  years ;  then  I  will  that  the  sum  of  fif- 
teen hundred  dollars  shall  be  deducted  from  the  legacy  given  to 
such  grandson  as  shall  refuse  so  to  release,  to  be  taken  from  the 
first  payment  directed  to  be  paid  to  him  after  he  comes  of  age ; 
which  sum  I  desire  shall  go  to  my  daughters,  with  the  residuary 
part  of  my  estate. 

^^  Item  :  I  will  that  in  case  either  of  my  said  grandsons  shall 
die  without  leaving  a  child  lawfully  begotten  living  at  the  time 
of  his  death,  that  then  and  in  such  case  the  portion  which  I  have 
directed  to  be  paid  to  such  grandson,  or  such  part  as  remains  un- 
paid, shall  be  equally  divided  between  my  two  daughters  and  ray 
surviving  grandson  ;  but  if  he  leaves  a  child  or  children  lawfully 
begotten,  then  such  child  or  children  to  take  it  on  the  same  con* 
dition  the  father  did. 

''And  lastly,  I  do  hereby  nominate,  constitute  and  appoint,  my 
two  sons  in  law,  to  wit,  Adrian  Van  Houten  and  Stephen  Ba- 
ker, executors  of  this  my  last  will  and  testament ;  hereby  revo- 
king all  former  wills  by  me  made,  and  ratifying  and  confirming 
this  to  be  my  last  will  and  testament. 

''  In  testimony  whereof,  1  have  hereunto  set  my  hand  and  seal, 
this  first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fourteen." 

The  bill  further  states,  that  after  the  death  of  the  said  teetatoiv 
the  said  Adrian  Van  Houten  and  Stephen  Baker,  the  executofH 
therein  named,  proved  the  said  will,  and  took  upon  themselves 
the  burthen  of  the  execution  thereof;  and  that  they,  or  one  of 
them,  paid  and  applied  to  the  complainant's  benefit,  the  sum  <^ 
one  hundred  and  fifty  dollars  annually  during  his  minority,  as 
directed  by  the  said  will.  That  some  time  after  the  complainant 
came  of  age,  the  said  Stephen  Baker  paid  to  the  complainant 
the  sum  of  two  thousand  five  hundred  dollars,  being  the  one 
half  of  the  said  legacy  of  five  thousand  dollars,  so  as  afore- 
said bequeathed  to  him;  whereupon  the  complainant  releas- 
ed all  his  right,  title  and   interest  in  and  to  the  lands  and 
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real  estate  of  his  said  grandmother,  to  her  daughters,  the  said 
Tlocy  Van  Houten  and  Jane  Baker,  as  directed  by  said  will ;  or 
else  the  complainant  released  to  the  said  Jane  Balcer  one  moiety 
of  all  his  right,  title  and  interest  of,  in  and  to  the  said  lands ; 
or  executed  some  writing  agreeing  to  execute  such  release  upon 
receiving  the  whole  amount  of  the  said  legacy  of  five  thousand 
dollars ;  and  if  the  instrument  thus  executed  and  delivered  to 
the  said  Stephen  Baker,  did  not  amount  to  a  full  and  sufficient 
release  of  all  his  right,  title  and  interest  in  and  to  the  said  lands 
of  the  complainant's  grandmother,  he  always  has  been,  and  still 
is,  willing  and  ready  to  execute  a  full  and  sufficient  release,  pur- 
suant to  the  directions  of  the  will  of  the  said  testator.     That  the 
said  Adrian  Van  Houten  paid  to  the  complainant,  in  the  month 
of  December,  1828,  the  sum  of  three  hundred  dollars,  and  in 
the  month  of  May,  1829,  the  further  sum  of  seven  hundred  dol- 
lars, on  account  of  the  balance  due  upon  the  said  legacy  of  five 
thousand  dollars.     That  the  complainant  has  never  received  any 
payments  on  account  of  the  said  legacy,  except  as  herein  before 
mentioned  ;  and  that  there  still  remains  due  to  him,  on  account 
of  the  said  legacy,  the  suih  of  fifteen  hundred  dollars  of  princi- 
pal, with  a  large  amount  of  interest  thereon. 

That  the  said  executors  have  paid  and  satisfied  to  the  said 
Cornelius  Van  Winkle,  the  other  legatee  named  in  the  said  will, 
his  legacy  in  full ;  and  that  the  said  Stephen  Baker  and  Adrian 
Van  Houten  have  become  insolvent,  and  have  severally  taken 
the  benefit  of  the  insolvent  laws  of  this  state.  That  a  large 
amount  of  the  personal  property  of  the  said  testator,  and  much 
more  than  sufficient  to  pay  all  his  debts,  came  to  their  hands,  as 
his  executors,  and  as  legatees  or  devisees  in  remainder,  in  right 
of  their  wives,  respectively ;  but  that  the  personal  estate  and  pro- 
perly of  the  said  testator,  was  not  sufficient  to  pay  all  his  debts 
and  all  the  legacies  given  by  his  will ;  and  that  the  complainant 
has  no  means  of  recovering  from  the  said  executors,  or  from  ei« 
iber  of  them,  the  balance  due  on  the  said  legacy ;  but  the  com- 
pUunant  is  advised  and  charges,  that  the  said  legacy  is  a  charge 
upon  the  lands  and  real  estate  of  the  9aid  testator,  so  as  aforesilU 
23 
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devised  by  him  to  his  daughters,  the  said  Tiney  Van  Houten  ancf 
Jane  Baker.  That  the  said  lands  and  real  estate  are  of  great 
value,  and  much  more  than  suflScient  to  pay  the  whole  of  the 
said  legacies,  besides  the  lands  and  real  estate  of  the  complain- 
ant's grandmother,  which  the  testator  by  his  will  directed  to  be 
released  by  the  complainant  and  the  said  Cornelius  Yan  Winkle, 
in  manner  aforesaid. 

The  bill  further  states,  that  the  said  Stephen  Baker  and  Ad- 
rian Van  Houten,  with  their  respective  wives,  made  partition  be- 
tween them  by  mutual  releases  or  otherwise,  as  well  of  the  lands 
and  real  estate  of  the  said  testator,^as  of  the  lands  and  real  estate 
of  the  complainant's  grandmother ;  and  that  since  the  said  par- 
tition,, the  said  Stephen  Baker  and  his  wife  have,  at  different 
times  and  to  sundry  persons,  alienated  or  incumbered  the  whole 
of  his  wife's  share  of  the  said  lands  ;  but  when,  in  what  parcels,- 
to  whom,  and  for  what  considerations,  is  unknown  to  the  com* 
plainant,  and  the  said  Stephen  Baker  refuses  to  discover  and 
make  the  same  known  to  the  complainant.     That  the  said  Adri^ 
an  Van  Houten  has  also,  at  different  times  and  to  sundry  persons, 
sold  and   conveyed  parts  and   parcels  of  the  said   real   estate 
that  fell  to  the  share  of  his  wife,  or  has  charged  or  incum^ 
bered  the  same  by  mortgages,  judgments  or  otherwise,  but  to 
whom,  when,  and  upoa  what  consideration,  is  unknown  to  the 
complainant ;  except  that  he  has  heard,  and  believes  it  to  be 
true,  that  on  or  about  the  eleventh  day  of  January,  1826,  the  said 
Adrian  Van  Houten  and  Tiney  his  wife,  executed  a  mortgage 
upon  a  part  of  the  real  estate  of  the  said  testator,  situate  at  Pa-' 
terson,  to  one  John  J.  Ackerman,  since  deceased,  to  secure  the 
payment  of  two  thousand  five  hundred  dollars ;  and  that  on  or 
about  the  first  day  of  February,   1826,  the  said  Adrian  Van 
Houten  and  wife  executed  another  mortgage  upon  the  same  land, 
to  one  Garrabrant  Van  Houten,  now  also  deceased,  to  secure  the 
payment  of  the  further  sum  of  two  thousand  five  hundred  dol- 
lars ;  and  also,  that  on  or  about  the  seventeenth  day  of  March, 
1826,  the  said  Adrian  Van  Houten  alone,  without  his  wife,  for 
the  pretended  consideration  of  ten  thousand  five  hundred  dollars, 
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vdM  and  conveyed  the  lands  covered  by  the  aforesaid  mortgages, 
•together  with  other  taods  formerly  belonging  to  the  said  testator, 
to  the  said  John  J.  Ackerman^  to  have  and  to  hold  to  him  during 
the  life  of  the  said  Adrian  Van  Houten.  That  the  said  John  J. 
Ackerman  has  since  died  intestate,  leaving  Elsie  Ackerman  his 
widow,  and  John  J.  Ackerman,  Peter  J.  Ackerman,  Tiney  wife 
of  Tunis  Cole,  and  Rachel  wife  of  Abraham  Lozier,  his  children 
and  heirs  at  law.  That  the  said  Elsie  Ackerman  has  adminis- 
tered upon  his  estate  ;  and  that  the  said  Peter  J.  Ackerman  has 
taken  an  assignment  from  the  administrators  of  the  said  Garra- 
brant  Van  Houten,  deceased,  of  the  mortgage  so  as  aforesaid 
given  by  the  said  Adrian  Van  Houten  and  wife  to  the  said  Gar- 
rabrant  Van  Houten ;  so  (hat,  as  well  the  said  mortgages  as  the 
life  estate  of  ihe  said  Adrian  Van  Houten  in  the  lands  conveyed 
by  him  as  aforesaid  to  the  said  John  J.  Ackerman,  are  now  held 
and  claimed  by  the  family  of  the  said  John  J.  Ackerman,  de- 
ceased. 

The  bill  prays,  that  an  account  may  be  taken  of  the  amount 
still  due  to  the  complainant  upon  his  -said  legacy,  and  that  the 
defendants  may  be  decreed  to  pay  the  same,  whh  costs,  or  other- 
wise that  so  much  of  the  lands  and  rearl  estate  of  the  said  testator, 
as  was  devised  by  him  to  his  said  daughters,  as  will  be  sufficient 
•for  the  purpose,  may  be  sold  under  the  direction  and  decree  of  the 
court,  to  raise  and  satisfy  what  may  be  found  due  to  the  com- 
plainant upon  the  said  legacy ;  and  that  the  complainant  may 
have  such  other  relief  in  the  premises  as  the  nature  and  circum- 
stances of  the  case  may  require,  ^c. 

Tothie  bill  separate  answers  were  filed  by  Adrian  Van  Houten 
and  Tiney  his  wife,  and  by  Peter  J.  Ackerman. 

Adrian  Van  Houten  and  wife,  by  their  answer,  admit  most  of 
the  material  facts  in  the  bill ;  and  state  that  two  thousand  five 
hundred  dollars,  the  one  half  of  said  legacy,  was  paid  to  the 
complainant  by  Stephen  Baker,  at  which  time  the  complainant 
fully  and  absolutely  released  the  said  Stephen  Baker  from  all  fur- 
ther claims  and  demands  against  him  on  account  of  the  Sjid  will, 
fiut  they  deny  that  the  complainant  ever  released  his  right,  title 
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and  ioterest,  of,  in  and  to  the  lands  and  real  estate  which  were  of 
the  wife  of  the  said  Cornelius  Van  Winkle,  to  Tiney  Van  Houten 
and  Jane  Baker ;  and  although  he  may  have  executed  such  re* 
lease  to  the  said  Jane  Baker,  for  the  share  to  which  she  was  en- 
titled in  severalty,  yet  these  defendants  have  repeatedly  applied 
to  him  for  a  release  to  the  said  Tiney  Van  Houten,  in  pursuance 
of  the  said  will,  which  he  wholly  declined  and  refused  to  make ; 
whereupon  notice  was  given  to  the  complainant,  that  the  sum  of 
fifteen  hundred  dollars,  beeing  the  residue  of  the  said  legacy  re- 
maining unpaid,  would  be  retained  for  the  benefit  of  the  said 
Tiney  Van  Houten,  pursuant  to  the  provisions  of  the  said  will. 
They  further  insist,  that  the  execution  of  the  said  release  by  the 
complainant,  was  a  condition  precedent  to  the  payment  of  the 
said  legacy,  and  that  having  absolutely  refused  to  execute  such 
release  to  the  said  Tiney  Van  Houten,  she  is  entitled  by  virtue  of 
the  said  will  to  deduct  the  said  sum  of  fifteen  hundred  dollars 
from  the  legacy  of  the  complainant,  and  that  the  complainant  is 
barred  from  recovering  the  same.  They  further  insist,  that  the 
personal  property  of  the  testator  was  sufficient  to  pay  the  debts 
and  legacies,  and  that  the  legacy  of  the  complainant  ought  to  be 
paid  out  of  the  personal  estate  of  the  testator,  and  is  no  charge 
upon  his  real  estate. 

Peter  J.  Ackerman,  by  his  answer,  insists  that  the  mortgages 
upon  the  said  land,  and  the  sale  thereof  by  Adiian  Van  Houten 
to  John  J.  Ackerman,  as  stated  in  the  complainant's  bill  of  com- 
plaint, were  made  bona  fide,  for  a  full  and  valuable  considera- 
tion ;  that  the  said  land  is  not  held  in  trust  for  the  said  Adrian 
Tan  Houten  ;  that  he  is  the  bona  fide  holder,  in  his  own  right, 
of  the  said  mortgages,  having  received  the  same  by  assignment, 
and  also  of  all  the  right,  title  and  interest  of  the  said  Adrian  Van 
.  Houten  in  the  land  conveyed  by  him  as  aforesaid ;  and  this  de- 
fendant insists  that  he  holds  the  same  free  and  clear  from  any 
claim  to  be  made  by  the  complainant,  and  that  in  equity  the  said 
land  is  not  chargeable  with  the  payment  of  the  said  legacy,  or 
any  part  thereof. 

Replications  to  the  several  answers  ware  filed,  and  the  cause 
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came  on  for  heariog  upoa  (he  bill,  answers,  replications  and 
pioofr,  at  a  special  term  held  at  Paterson,  on  the  eighteenth  day 
of  June,  1834. 

A.  S.  Pennington  and  Vanarsdale,  for  complainant. 

E.  B.  D.  Ogden  and  /.  H.  WiUiamsonj  for  defendants. 

Cases  cited  by  complainant's  counsel.  1  Veset/y  436 ;  3  Vesejfj 
737,  561 ;  1  Atkyns,  382 ;  2  Atkf/ns,  268,  273  ;  2  Ventris,  228, 
143;  2  Dallas,  131 ;  2  Binney,  626 ;  3  Cond.  Chan.  R.  714 ; 
4  Russ.  376 ;  4  Mad.  187 ;  2  Eq.  Cos.  Ab.  497 ;  Jeremy's  Eq. 
102-3 ;  2  John.  Chan.  /?.  92 ;  3  Vesey,  692 ;  12  Vesey,  476 ; 
1  Munfard,  373. 

Cases  cited  by  defendants'  counsel.  2  John.  Chan.  R.  614 
1  Cond.  Chan.  R.  604;  Sim.  and  Stu.  692;  Toller,  416 
1  MerivaU,  216 ;  2  Fcjey,  328 ;  5  Vesey,  359 ;  7  Fc^cy,  209 
ZMerivale,  310. 

The  Chancellor.  Cornelius  Yan  Winkle,  late  of  Paterson, 
died  some  years  ago,  leaving  two  daughters,  Tiney  the  wife  of 
Adrian  Yan  Houten,  and  Jane  the  wife  of  Stephen  Baker ;  and 
two  grandsons,  viz.  Cornelius  the  son  of  Walling  Yan  Winkle, 
deceased,  and  John  (the  present  complainant)  the  son  of  John 
Yan  Winkle,  deceased.  By  bis  last  will  and  testament,  duly 
executed  to  pass  real  estate,  after  ordering  his  debts  and  funeral 
expenses  to  be  paid  by  his  executors,  he  gave  to  each  of  his 
grandsons  an  annuity  of  one  hundred  and  fifty  dollars,  until 
they  shall  attain  the  age  of  twenty-one  years.  He  then  gave  to 
each  of  Ihem  five  ttiousand  dollars,  the  one  half  payable  in  six 
months,  and  the  residue  in  one  year,  after  they  severally  attain 
the  age  of  twenty-one  years.  All  the  rest  and  residue  of  his 
pevsonal  and  real  estate,  of  what  nature  soever,  he  gave  to  his 
two  daughters,  Tiney  and  Jane.  And  as  his  wife,  Ann  Yan 
Wiokle,  bad  died  seized  of  a  considerable  real  estate  in  Saddle 
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River,  in  the  couuty  of  Bergen,  which  she  desired  should  be 
•equally  divided  between  the  two  daughters,  the  testator  directed 
that  if  either  of  his  two  grandsons  should  refuse  to  release  to  the 
said  daughters,  and  their  heirs  and  assigns,  ail  his  right  and  in- 
terest in  the  said  real  estate,  if  requested  so  to  do  by  the  executors, 
or  the  daughters  or  their  heirs,  within  six  months  after  the  said 
grandsons  should  respectively  attain  the  age  of  twenty-one  years, 
then  the  sum  of  fifteen  hundred  dollars  should  be  deducted  from 
ibe  legacy  of  the  one  so  refusing,  to  be  taken  from  the  first  pay- 
ment to  be  made  to  him  afler  he  arrived  at  age;  which  sura, 
thus  deducted,  should  go  to  the  daughters  with  the  residuum. 

The  bill  is  filed  to  recover  ihe  sura  of  about  fifteen  hundred 
dollars,  being  the  balance  due  complainant  on  bis  legacy  of  five 
thousand  dollars.     It  states,  that  after  the  complainant  came  of 
age,  Stephen  Baker  paid  him  two  thousand  five  hundred  dollars, 
being  half  the  legacy,  and  thereupon  he,  the  complainant,  re- 
leased all  his  interest  in  the  lands  or  real  estate,  late  of  his  grand- 
mother, to  the  said  Tiney  and  Jane ;  or  else  he  released  to  the      i 
said  Jane  Baker  a  moiety  of  his  right  and  interest  in  the  said     J 
lands ;  or  he  executed  some  instrument  signifying  his  willingness  ^ 
to  give  a  release  on  his  receiving  the  amount  of  the  said  legacy ;    ^ 
and  that  if  the  instrument  does  not  amount  to  a  sufiScient  release,  ^ 
be  is  ready  and  willing  to  execute  one,  according  to  the  trae^^ 
intent  of  the  will. 

The  bill  further  states,  that  about  six  months  after  complain 

ant  came  of  age,  he  recdved  of  Adrian  Yan  Houten  the  suox. 
of  three  hundred  dollars,  on  account  of  the  balance  then  due  7 
and  some  time  in  May,  1829,  the  further  sum  of  sevea  hundred 
dollars ;  since  which  he  has  received  nothing  either  from  Baker 
or  Van  Houten.     That  they  have  both  become  insolvent,  or  are 
reputed  to  be  so,  and  the  personal  estate  of  the  testator  was  in- 
sufiicient  to  pay  all  his  debts  and  legacies. 

That  the  complainant  is  advised  that  the  said  l^cy  is  a 
charge  upon  the  lands  and  real  estate  of  the  said  testator  so  de- 
vised as  aforesaid  to  his  daughters,  which  lands  are  of  great  val- 
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S^  and  more  than  sufficient  to  pay  the  whole  of  the  said  lega- 
cies,  besides  the  lands  and  real  estate  of  the  grandmother. 

That  Baker  and  Van  Houten  and  their  wives,  made  partition 
of  all  the  real  estate ;  and  that  Baker  and  wife  have,  at  differeDt 
times,  and  to  different  persons,  aliened  or  incumbered  the  whole 
of  hia  wife's  share,  but  when,  and  to  whom,  he  refuses  to  dis- 
cover. 

That  Van  Houten  has  also,  at  different  times,  incumbered  hk 
wife's  estate,  or  sold  different  parts  of  it.     That  about  the  ele- 
venth of  January,  1826,  he  and  his  wife  gave  a  mortgage  on 
part  of  it  to  John  J.  Ackerman,  since  deceased,  to  secure  the  sum 
of  two  thousand  five  hundred  dollars ;  and  on  the  first  of  Febru- 
<i.ry,  1826,  they  gave  another  mortgage  on  the  same  lands  to 
one  Garrabrant  Van  Houten,  now  also  deceased,  to  secure  tlie 
further  sum  of  two  thousand  five  hundred  dollars.     That  about 
l.he  seventeenth  of  March,  1826,  Van  Houten  alone,  without  his 
^^^ife,  conveyed  the  said  mortgaged  lands,  together  with  other 
lands  formerly  belonging  to  the  testator,  to  the  said  John  J.  Ack- 
erman, to  hold  during  the  life  of  the  said  Adrian  Van  Houten, 
for  the  pretended  consideration  of  ten  thousand  five  hundred  dol- 
lars.    That  the  said  John  J.  Ackerman  has  since  died,  intestate, 
leaving  Elsie  Ackerman  his  widow,  (who  has  administered  upon 
hip  estate,)  and  John  J.  Ackerman,  Peter  J.  Ackerman,  Tiney 
vrife  of  Tunis  Cole,  and  Rachel  wife  of  Abraham  Lozier,  his 
children  and  heirs  at  law.     That  Peter  J.  Ackerman  has  taken 
an  assignment  from  the  administrators  of  Garrabrant  Van  Hou- 
ten, deceased,  of  the  mortgage  given  to  him,  so  that  as  well  both 
the  said  mortgages,  as  the  life  estate  of  said  Van  Houlen,  in  the 
lands  conveyed  by  him  to  the  said  John  J.  Ackerman,  are  now 
held  and  claimed  by  the  family  of  the  said  John  J.  Ackerman, 
deceased. 

The  complainant  then  charges,  that  the  executors  are  jointly 

as  weU  as  severally  liable,  and  that  for  want  of  personal  assets, 

or  in  case  they  have  been  misapplied  by  the  executors,  his  legacy 

is  a  charge  upon  the  land,  and  he  is  entitled  to  have  the  same 

raised  and  paid  to  him  out  of  the  same.    That  the  conveyances 
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have  been  made  in  fraud  of  ibe  claim  of  the  compIaioaDt,  and 
with  notice  of  such  claim.  That  the  sale  to  Acker  man  waa  col- 
lusive and  fraudulent  as  against  the  complainant,  the  considera- 
tion never  having  been  paid ;  and  that  the  family  of  Ackerman 
now  hold  the  property  in  trust  for  the  use  of  Van  Houtea  and  bit 
wife.  He  prays  an  account,  and  that  the  defendants  may  be 
decreed  to  pay  the  sum  due ;  or  that  so  much  of  the  real  estate 
devised  by  the  testator  to  his  said  daughters,  as  may  be  sufficient, 
may  be  sold  to  raise  the  same,  and  for  general  relief. 

Van  Houten  and  wife,  in  their  answer,  admit  that  Baker  paid 
to  the  complainant  two  thousand  five  hundred  dollars,  being  half 
the  legacy  ;  and  they  allege  that  the  complainant  fully  released 
him,  the  said  Baker,  from  any  claims  against  him  under  the 
will ;  but  tbey  deny  that  he  ever  released  his  interest  in  the  lands 
which  were  of  the  wife  of  the  testator,  to  Tiney  Van  Houten  and 
Jane  Baker.  That  when  the  three  hundred  dollars  were  paid  to 
him,  and  also  when  the  seven  hundred  dollars  were  paid,  tbey 
required  a  relense,  and  that  he  refused  to  release  until  be  bad 
received  the  balance  of  the  legacy,  and  they  thereupon  gave  no- 
tice that  they  wouM  retain  the  fifteen  hundred  dollars  for  t.he 
benefit  of  Tiney  Van  Houten.  They  insist  that  the  tender  of  the 
release  was  a  condition  precedent,  and  this  not  having  been  done, 
the  complainant  is  precluded. 

They  allege  that  the  personal  estate  was  sufficient  to  pay  the 
debts  and  legacies,  and  admit  that  Van  Houten  and  Baker  are 
insolvent,  but  deny  that  the  legacies  are  chargeable  on  the  land. 
Tbey  admit  the  partition  of  the  landt,  and  that  Baker  and  wife 
have  aliened  their  share.  Van  Houten  admita  the  tale  of  all  Jiki 
interest  in  the  lands  to  John  J.  Ackerman,  but  deniea  that  there 
was  any  fraud  or  trust,  and  insists  that  the  whole  of  the  conside- 
ration, over  and  above  the  incumbrances,  was  fully  paid  to  him  or 
to  bis  use  and  benefit. 

Peter  J.  Ackerman  has  also  answered.  He  insists  that  the 
sale  and  mortgages  were  bona  fide,  and  that  the  land  was  not 
held  in  trust  by  his  father ;  that  he  is  now  the  bona  fide  owner  of 
the  said  mortgages,  having  received  them  by  assignment  froin 
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the  estate  of  his  father.  It  submits  that  the  lands  are  not  charge* 
able  with  the  legacies,  or  any  part  of  them. 

There  are  two  points  to  be  considered  : — First,  Whether  the 
coinpIaioaDt  is  in  a  situation  to  make  the  demand  set  up  in  his 
bill.  Secondl}',  Whether  such  demand  is  well  founded  ;  or,  ia 
other  words,  whether  the  legacy  claimed  is  a  charge  on  the  land. 

As  to  the  Jirsi,  it  presents  to  my  mind  no  difficulty  in  the  way 
of  the  complainant's  recovery.  He  was  to  receive  five  thousand 
dollars,  unless  he  refused  to  give  a  certain  release  within  six 
months  after  he  arrived  at  age,  if  requested  to  do  so  by  the  ex- 
ecutors or  either  of  them,  or  by  the  testator's  daughters  or  either 
of  them.  It  is  alleged  that  such  request  was  made  within  the 
time  specified,  but  the  allegation  is  unsustained  by  proof.  It  was 
not  a  condition  precedent,  to  be  performed  on  the  part  of  the 
complainant.  The  structure  of  that  part  of  the  will,  and  the 
reason  of  the  thing,  are  against  it.  But  the  conduct  of  the  ex- 
ecutors io  relation  to  the  payment  of  part  of  the  legacy,  puts  the 
matter  beyond  dispute,  and  shows  that  the  difficulty  now  raised 
about  the  release  is  an  afterthought.  About  six  months  aAer  the 
complainant  became  of  age,  Van  Houten  paid  him  three  hundred 
dollars  on  account  of  the  legacy,  and  nothing  was  said  about  a 
release ;  no  demand  was  made,  no  notice  was  given  that  the 
executors  and  devisees  considered  the  tendering  of  a  release  a 
condition  precedent,  and  that  they  would  not  pay  unless  it  was 
given.  So,  too,  at  the  expiration  of  a  year  from  the  time  the 
complainant  came  of  age,  Van  Houten  paid  him  the  further  sum 
of  seven  huodred  dollars*— making  one  thousand  dollars  in  the 
whole ;  and  yet  there  was  no  release  called  for.  It  is  evident 
from  these  fistctSy  ibat  no  difficulty  was  made  about  ii  at  that 
time.     It  is  too  late  now  to  set  it  up  as  a  bar  to  the  claim. 

The  second  point  presents  a  questbn  of  some  interest  and  im- 
portance. 

Real  estate  is  not,  ordinarily,  the  fund  out  of  which  legacies 

are  to  be  paid.     They  are,  as  a  general  rule,  to  be  satisfied  out 

of  the  personal  property.     They  may,  nevertheless,  be  charged 

CO  the  land,  at  the  will  of  the  testator.    He  may  charge  them 
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on  the  land;  and  exempt  the  personal  estate.  This  is  noC  oRett 
done,  and  to  effect  it  there  is  required  an  expression  of  intentioor* 
so  dear  as  to  adlmit  of  no  reasonable  doubt.  Or,  (he  testator 
raaj  make  his  rear  estate  liable  for  legacies,  in  case  his  persona) 
property  is  insufficient  to  pay  them.  And  this  is  what  is  geno-^ 
rally  meant  by  the  expressit)n,  charging  the  land  with  the  pay^ 
raent  of  legacies.  Of  this  character  is  the  charge  set  up  by  the 
complainant. 

It  may  be  either  by  express  words,  or  by  implication  ;  and  if 
by  implication,  it  must  be  by  a  fair  and  satisfactory  inference  thaf 
such  was  the  inttsntion  of  the  testator.  This  is  the  role  laid 
downr  by  the  court  in  Lupton  v.  Lupton,  2  John,  Chan.  R.  614. 
It  was-held  in  a  late  case  by  the  vice-chancell6r,  (2  Sim.  and  Stu^ 
692 ;  1  Cdnd.  Chnn.  R.  604,  Parker  v.  Fearnley,)  that  inr 
searching  for  the  intention  of  the  testator,  we  are  to  be  confined 
to  the  will  Ttself,  without  reference  to  the  situation  of  the  prt^ 
perty  disposed  of  by  the  wilf;  and  that  the  court  cannot  even 
take  int<y  consideration  the  amount  of  the  personal  estate,  but 
must  be  governed  solely  by  the  expressions  of  the  testator.  This^ 
principfeis  too  limited  to  be  practically  useful.  Many  cases  have 
been  decided  on  the  ground  that  the  property  or  fund  originally 
chargeable  has  foiled:  Webb  v.  Webb,  Barnard.  Rep.  86; 
2  Eq.  Cas.  Ab.  504.  And  when  the  residue  of  the  lands  out 
of  which  legacies  were  properly  payable  bad  failed,  and  there 
was  no  such  residue,  the  court  held  as  charged  other  lands,  that 
bad  been  specifically  devised  in  strict  settlement  with  remainder 
over.  In  Lypet  v.  Carter,  1  Vesey,  sen.  499,  the  court  char- 
ged the  land,  on  the  ground  that  without  it  the  daughter  to  whonr 
one  hundred  pounds  had  been  given,  would  be  without  a  pro* 
vision. 

In  ascertaining  the  rntention  of  the  testator,  when  he  has  not 
charged  his  lands  explicitly  with  the  payment  of  debts  or  lega^' 
cles,  we  must  be  governed  not  only  by  the  expressions  of  the 
will,  but  the  situation  of  the  property  disposed  of,  and  the  per- 
son taking  it.  This  I  understand  to  be  the  meaning  of  the 
rule  adopted  by  the  court  in  New-Tork.    With  this  rale  as  our 
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gHide,  let  118  eee  whether  the  complainani-d  claim  can  be  eiuh 
laioed. 

Aod  firai,  as  ioihe  language  kself.  The  structure  of  the  wiii 
k  siinpiy  this.  It  gives  to  the  two  grandcbildreu  who  represent 
the  deceased  sons  of  the  testator,  an  annuityH)f  one  hundred  aod 
fifty  dollars  each,  until  they  attain  twenty-one  years.  It  then 
gives  to  each  of  them  five  thousand  dollars ;  and  the  rest,  residue 
aod  remainder  ef  the  testator's  estate,  both  real  and  personal, 
wberesover  and  of  whatsoever  nature  and  description  the  same 
may  be,  is  given  to  the  testator's  two  daughters,  their  heirs  and 
assigns  for  ever. 

It  is  argued  on  the  part  of  the  conrplainant,  that  the  terms 
"  rest,  residue  ood  remainder,"  apply  as  well  4o  the  real  as  the 
personal  estate ;  and  hence,  that  it  is  fairly  to  be  inferred,  the 
testator  intended  to  charge  the  realty,  and  supposed  that  part  of 
it  might  be  necessary  lo  satisfy  tlie  legacies ;  that  it  is  not  a  spe- 
cific devise  of  real  estate,  but  a  general  devise  of  so  much  as  may 
remain  after  some  other  or  prior  claim  is  satisfied  out  of  it,  and 
there  can  be  no  such  claim  but  the  legacies.  On  the  contrary,  it 
is  contended  for  the  defendants,  that  the  general  residuary  clause 
affords  no  evidence  of  any  such  intention  on  I  he  part  of  the 
testator. 

It  is  said  by  the  court  in  the  case  of  Lupton  v.  LvpUm^  2 
John.  Chan.  R.  61i,  that  the  construction  of  the  residuary 
clause  is  <'  perfectly  well  settled ;"  that  it  affords  no  evidence  of 
an  intention  to  charge  lands  with  a  pecuniary  legacy.  Such  was 
the  rule  as  laid  down,  but  the  case  before  the  court  did  not  call  for 
ooe  so  broad.  There  had  been  a  specific  devise  of  land,  by  the 
testator,  though  the  fact  is  not  noticed  in  the  opinion.  A  part  of 
the  real  estate  had  been  disposed  o(^  so  that  the  words  "residue 
and  remainder  of  my  real  estate,"  had  their  appropriate  and 
strict  meaning. 

Id  order  to  show  that  the  construction  of  the  residuary  clausa 
is  perfectly  well  settled,  the  case  of  Keeling  v.  Brown^  5  Vesey, 
359,  is  cited ;  but  the  principle  of  that  decision  is  not  in  point 
In  that  case  there  were  personal  assets  sufficient  to  pay  all  the 
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debts,  as  well  simple  coQlracts  as  specialty  debts,  and  there  was 
DO  pretence  that  they  were  charged  on  the  real,  to  the  exclusion 
of  the  personal  property.  The  bill  was  filed  by  legatees,  to  com- 
pel the  marshalling  of  the  assets  and  throw  the  specialty  debts 
OQ  the  land,  that  the  legacies  might  be  paid  out  of  the  personalty. 
It  did  not  claim  that  the  legacies  were  charged  on  the  real  estate. 
It  was  very  clear,  that  the  debts  were  not  so  charged  while  there 
was  personal  property  to  pay  them,  and  that  there  was  a  suffi- 
ciency of  personal  property  was  not  denied.  The  court  was 
asked  to  marshal  the  assets  in  favor  of  legatees.  According  to 
the  opinion  held  by  the  master  of  the  rolls,  who  decided  this  case^ 
there  is  a  wide  difference  between  debts  and  legacies.  They  do 
not  stand  on  the  same  foot,  as  regards  charging  land.  I'he  debts 
are  preferred,  and  consequently  were  to  be  first  paid.  The  claims 
of  the  creditors  were  of  different  grades,  and  whether  the  land 
was  or  was  not  a  subsidiary  fund  for  the  payment  of  debts,  was 
immaterial,  for  in  neither  case  were  the  legatees  entitled  to  have 
the  assets  marshalled.  If  there  had  not  been  personal  assets 
enough  to  pay  the  debts,  the  court  would  have  marshalled  the 
assets  in  favor  of  the  simple  contract  creditors,  and  thrown  the 
specialty  debts  on  the  land.  That  was  admitted  by  all.  The 
point  of  the  case,  then,  if  I  understand  it,  was,  not  whether  the 
legacies  were  charged  on  the  land,  but  whether  the  specialty 
debts  should  be  thrown  on  the  land  in  favor  of  the  legatees,  there 
being  personal  assets  enough  to  pay  all  the  debts,  but  not  enough 
to  pay  the  legacies.  By  such  operation,  the  legacies  might  have 
been  satisfied  out  of  the  personal  estate. 

In  another  point  the  case  was  dissimilar  from  the  present 
There  were  several  specific  devises  of  real  estate,  before  the  le* 
siduary  devise,  and  consequently  there  was  something  for  the 
residuary  clause  to  operate  upon,  without  inferring  that  the  tes- 
tator  supposed  a  part  of  the  real  estate  would  be  needed  to  pay 
ihe  debts  or  legacies. 
'  Until  lately,  the  question  has  not  been  distinctly  raised  in  the 
English  chancery,  whether  a  general  residuary  clause,  embracing 
jml  and  personal  estate^  will  have  Aoy  effea  to  charge  real  estate 
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with  the  payment  of  legacies,  where  nothiDg  but  pecuniary  lega- 
cies were  previoudy  given,  and  where,  of  course,  nothing  else 
couU  be  taken  out  of  the  real  estate,  so  as  to  constitute  a  resi- 
due. The  case  of  Hassell  v.  Hassetl,  Dick,  527,  was  like  the 
preeeot,  so  &r  as  this  question  is  concerned  ;  and  it  was  held  that 
cbe  legacies  were  charged  on  the  real  estate  in  aid  of  the  personal ; 
but  as  the  executor  and  the  residuary  devisee  were  the  same  per- 
son, and  some  of  the  expressions  used  by  the  testator  were  rather 
peouliar,  apparently  indicating  some  intention  to  charge  the  land, 
aod  AS  the  court  gave  no  reasons  foi  its  judgment,  it  is  impossi- 
ble to  ascertain  the  principle  on  which  it  was  founded. 

So  in  Awbry  v.  Middleton,  2  Eq,  Cas,  Ab»  497,  there  were 
pecuniary  legacies,  and  then  a  general  residuary  clause,  embra- 
cing real  and  personal  estate ;  and  the  court  held  the  land  char- 
ged, but  apparently  on  the  ground  that  the  devisee  was  also  ex- 
ecutor and  heir  at  law. 

Many  other  similar  cases  might  be  referred  to,  but  in  all  of 
them,  the  point,  when  raised,  was  blended  with  other  matters, 
and  did  not  receive  a  distinct  consideration. 

In  the  late  case  of  Cole  v.  Turner,  4  Russ.  376 ;  3  Cond.  Eq. 
Rep,  714,  it  was  more  singly  presented  than  in  any  adjudica- 
tion 1  have  met  with.  The  testator  gave  his  wife  two  hundred 
pounds,  and  an  annuity  of  two  hundred  and  fifty  pounds  during 
her  life ;  also,  fifty  pounds  a  year  for  the  education  and  mainte- 
nance of  his  children,  and  two  thousand  pounds  for  each  child 
on  hk  attaining  the  age  of  twenty-one  years.  He  then  gave, 
devised  and  bequeathed  the  rest,  residue  and  remainder  of  his 
freehold,  copyhold  and  leasehold  estates,  all  his  stock,  utensils, 
farming  implements,  and  the  rest  of  his  real  and  personal  pro- 
perty, to  his  executors,  in  trust  for  his  four  children,  and  appointed 
two  of  his  sons  and  two  strangers  executors.  The  question  was, 
whether  the  annuities  and  the  pecuniary  legacies  given  prior  to 
the  devise  to  the  trustees,  were  or  were  not  a  charge  upon  the 
freehold,  copyhoM  and  leasehold  estates  comprised  in  that  devise. 
And  it  was  argued  expressly  on  the  point,  that  the  words  of  the 
reaidaary  clause  necessarily  imply  that  something  was  to  be 


190  CASES  IN  CHANCERY, 

rTan  Winkle  v.  Van  Hoaton  et  al.] 

taken  out  or  the  freehold,  leasehold  aod  copyhold  estates,  and 
there  was  nolhing  (hat  could  be  taken  from  the  mass,  but  these 
legacies.  The  master  of  the  rolls  said,  these  estates  are  not  de- 
vised to  the  trustees,  but  the  rest  and  residue  of  them  ;  that  is, 
what 'remains  after  some  piior  purpose  is  satisfied;  and  that 
prior  purpose  can  only  be  the  satisfaction  of  the  annuity  and  the 
legacies.  They  were  accordingly  held  to  be  well  charged  on  the 
real  estates.     This  case  is  entitled  to  respectful  consideration. 

I  am  not,  however,  by  this  single  decision,  and  some  others 
that  are  partially  analagous  to  it,  led  to  the  conclusion  that  the 
residuary  clause  is,  under  like  circumstances,  to  be  taken  as  full 
evidence  that  the  legacies  are  to  be  charged  on  .the  land.  Thb 
would  be  going  too  far.  But  it  is  some  evidence.  It  is  a  circum- 
stance which,  taken  in  conneaion  with  others,  may  satisfy  the 
mind  of  the  testator's  intention. 

These  residuary  clauses  are  usually  Introduced  to  prevent  an 
intestacy  as  to  any  part  of  the  estate,  and  are  construed  accord- 
ingly. They  generally  follow  specific  devises,  and  conclude  the 
will.  But  when  the  whole  of  a  large  estate,  excepting  two  or 
three  pecuniary  legacies,  is  embraced  in  the  residuary  clause, 
and  no  where  else,  it  is  fair  to  infer  that  sometliing  more  was 
meant  than  a  bare  prevention  of  intestacy.  Such  instances  ar» 
not  frequent ;  and  when  they  occur,  may  justly  be  considered  aa 
affording  some  evidence  of  the  mind  of  the  testator*  It  may  be 
small,  but  it  should  have  its  weight.  In  this  case  I  think  it  just- 
ly entitled  to  consideration. 

Secondly :  Another  matter  appearing  on  the  face  of  the  will, 
is,  that  the  legacy  was  a  provision  for  a  child,  one  of  the  heirs; 
differing  therein  from  a  legacy  purely  voluntary,  as  to  a  stranger, 
or  one  having  no  claims  of  nature  or  kindred. 

In  Lypet  v.  Carter^  aheady  cited,  it  was  said,  that  courts 
had,  in  questions  of  this  nature,  gone  a  great  way  in  endeavor- 
ing to  perform  the  will.  It  was  the  case  of  a  child,  who  w*as,  in 
the  opinion  of  the  court,  equally  entitled  with  others,  to  a  pro- 
vision by  the  father.  And  it  being  doubtful  from  the  express 
words  of  the  will,  whether  the  testator  intended  to  charge  the 
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landi  ihe  court  made  that  circumstance  the  ground  of  its  jtrig' 
ment.  ^  It  seems  to  be  the  intent  of  the  testator,"  says  sir  Jobnr 
Strange)  sitting  at  the  roils,  "  to  provide  efiectuaUy  for  every 
branch  of  bis  family  ;  and  if  the  lands  are  not  held  chargeable^' 
it  is  admitted,  the  complainant  must  go  vi'ithout  a  provision." 

So  in  Webb  v.  Webb,  Barnard.  Rep.  86 ;  2  Eq.  Cas.  Ab. 
(04,  the  court  charged  the  real  estate,  under  pretty  strong  cir- 
lumstances  against  such  charge,  on  the  ground  that  the  legacies 
were  portions  for  younger  children  ;  and  held,  that  ihey  were  to 
le  considered  as  creditors  in  a  court  of  equity,  and  not  put  on  the 
boiing  of  ordinary  legatees. 

And  again,  in  Elliott  v.  Hancock^  2  Vern.  143,  real  estate 
was  held  charged  with  a  legacy,  without  any  express  words  in 
iie  will;  'Uhe  rather,  because  it  was  all  the  provision  that  was 
[nade  for  the  heir  that  was  disinherited." 

In  all  these  cases  there  is  equity  and  good  sense,  and  they 
connniend  themselves  strongly  to  the  conscience  of  every  court. 

Thirdly:  There  are  a  number  of  authorities  to  show,  that 
vbere  the  residuary  devisees  and  the  executors  are  the  same  per- 
sons, the  land  will  be  considered  charged ;  for  in  all  such  cases 
the  executors  have  it  in  their  power  to  fulfil  the  intentions  of  the 
teelator,  if  the  personal  assets  prove  insufficient.     This  doctrine 
has  been  somewhat  shaken  by  a  late  decision  of  sir  John  Leach, 
vice-chancellor,  in  Parker  v.  Fearnley^  2  Sim.  and  Stu.  592 ; 
1  Ccnd.  Chan.  R.  604 ;  but  the  principle  appears  to  be  sustain- 
ed in  the  older  authorities. 

The  executors,  in  the  case  before  the  court,  are  not  devisees, 
but  their  wives  are ;  and  they  took  a  beneficial  interest  in  the  pro- 
perty, which  they  might  have  disposed  of.  There  is  a  strong 
analogy  between  this  and  the  cases  referred  to.  And  although  I 
am  very  far  from  considering  it  full  evidence  of  intention,  yet  I 
think  it  right  to  notice  it,  that  it  may  have  such  weight  as  it  may 
deserve. 

Fourthly :  What  appears  to  me  of  greatest  importance  in 
ascertaining  the  intention  of  the  testator,  is  the  fact,  that  at  least 
a  part  of  the  legacy  is  in  consideration  of  lands  of  the  legaiee 
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appropriated  by  the  teataUir  to  bis  own  use.  It  seems  that  the 
wife  of  the  testator  dieii  seised  of  considerable  real  property,  and 
thai  either  by  sale  in  the  lifo-time  of  the  testator,  or  by  his  will, 
the  whole  was  disposed  of,  and  ibns  was  included  in  the  resi- 
duum of  the  estate  for  the  benefit  of  the  two  daughters  and  their 
husbands.  The  testator  being  only  tenant  by  the  curtesy,  had 
no  right  to  dispose  of  these  lands  in  fee.  He,  nevertheless,  did 
make  such  disposition  of  them,  and  required  that  the  grand- 
children to  whom  they  rightfully  belonged  after  the  termination 
of  the  life  estate,  should  release  their  interest  in  them  to  the 
daughters.  On  failure  or  refusal  thus  to  release,  they  were  to 
forfeit  a  large  proportion  of  their  legacies. 

These  facts  present  a  very  strong  claim  as  against  the  testator 
and  against  these  devisees.  This  provision  in  the  will  was  for 
the  interest  of  the  devisees,  the  daughters.  They,  as  well  as  4 
their  husbands,  had  a  right  to  call  for  the  release.  The  testator  * 
fully  intended  they  should  have  that  property,  and,  I  Ihinky  be  ^^m 
fully  intended  that  the  grandchildren  should  be  compensated  for  — 
it  out  of  his  own  estate. 

As  to  a  part  of  it,  the  claim  is  stronger,  to  my  mind,  than  tha^ 
of  an  absolute  debt;  and  from  the  whole  language  of  the  will, 
taken  in  connection  with  the  dispositions  made  in  it  and  the  sita- 
ation  of  the  parties,  I  am  satisfied  he  intended  that  part  should  bo 
paid  at  all  events.  A  different  construction  would  be  unjbsi  to 
the  legatees,  and  still  more  unjust  to  the  memory  of  the  testator. 
As  to  the  other  part  the  intention  is  not  so  clear ;  but  when  it  is 
seen  that  the  testator  took  the  property  of  these  legatees,  and 
mingled  it  with  his  own,  constituting  thereby  one  general  fund, 
and  gave  the  whole  of  it  as  one  property  to  his  daughters,  ex* 
cepting  thereout  the  sum  of  ten  thousand  dollars  to  his  grand- 
sons, (five  thousand  dollars  to  each,)  and  that  it  is  given  as  one 
legacy,  I  am  strongly  inclined,  on  this  point,  to  believe  the  inten- 
tion of  the  testator  was,  that  they  should  have  the  whde  of  their 
legacies  out  of  the  estate,  (if  they  chose  to  fulfill  (he  will  by  eze- 
cnting  the  necessary  releases,)  and  of  course  that  the  land  is 
ellarged  in  the  bands  of  the  devisees. 
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I  aoT  Dot  prepared  to  say  thai  any  one  of  the  circumstances  re- 
ferred to  dLB  indicating  the  intenlion  of  the  testator,  would,  if 
•landiog  alone,  ascertain  if  with  safficieiH  certainty  to  found  a 
decree.  But  when  I  see  thaC  tberer  is  a  deficiency  of  personal 
assets ;  that  there  is  a  residuary  clause,  sot  peculiar  in  itself,  but 
peculiar  in  reference  to  the  dispositions  of  this  will ;  that  this 
clause  is  better  satisfied  by  charging  these  legacies  on  the  real 
estate  than  by  a  different  construction ;  that  it  was  a  provision 
fcr  infants,  and  not  a  common  voluntary  legacy ;  and  that  the 
property  of  these  legatees  has  been  taken  by  the  testator  and 
miogled  with  his  own  estate,  to  constitute  a  common  fund  for 
the  benefit  of  the  devisees,  out  of  which  a  certain  sum  is  to  be 
paid  to  these  legatees;  I  feel  justified  in  concluding  that  the  in- 
tentioD  of  the  testator  was,  that  they  should  be  paid  at  all  events ; 
and  I  shall  decree  accordingly. 

Many  rules  have  been  adopted  by  courts  for  the  construction 
of  wilb.  In  general  they  are  salutary  and  ought  to  be  observed, 
although  sometimes  working  injustice.  But  the  great  rule  which 
rides  over  all  others  is,  that  the  intention^  of  the  testator  is  to 
govern.  That  intention  is  to  be  gathered,  as  has  already  been 
seen,  not  from  speculations  and  conjectures,  but  from  the  will 
itself,  and  its  various  dispositions,  connected  with  the  situation 
of  the  property  disposed  of,  and  the  persons  taking.  If,  after  an 
anxious  investigation,  guided  by  a  sincere  desire  to  discover  that 
intention  from  these  sources,  a  conclusion  is  found,  it  is  satisfac- 
tory Co  believe,  as  I  do  in  the  present  case,  that  it  accords  with 
what  appears  to  be  just  and  equitable  as  between  all  parties  in- 
terested. 

It  was  objected  at  the  hearing,  that  the  proper  parties  were  not 
before  the  court,  inasmuch  as  the  assignees  of  Baker  and  wife 
were  not  made  parties  to  the  bill. 

I  think  the  objection  ought  not  to  prevail.  If  the  complainant 
has  released  to  Baker  and  wife  on  payment  of  their  proportion,  he 
needs  no  decree  against  their  assignees.  No  more  is  sought  from 
Tan  Houten  and  wife,  or  their  assignees,  than  the  proportion 

doe  fiom  the  moiety  of  the  lands  in  their  possession.   If  he  songht 
85  , 
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to  recover  more  than  this,  the  representatives  of  the  other  shfarc 
of  the  land  should  be  before  the  court. 

There  has  been  a  division  of  the  laud,  and  one  part  has  paid 
its  share.  Those  holding  tlml  part,  if  brought  in,  would  have  a 
right  to  throw  the  burden  on  the  other  part.  And  if  the  com- 
plainant does  this  without  the  direction  of  the  court,  and  no  alle- 
gation is  made  that  the  other  share  is  bound  to  contribute,  there 
is  no  good  reason  why  the  owners  of  that  share  should  be  brought 
in  to  increase  the  expense.  They  are  in  no  way  affected  by  the 
decree. 

It  is  accordingly  declared,  that  the  share  of  the  real  estate  of 
the  testator,  which  in  the  division  made  by  the  devisees  was  as- 
signed to  Van  Houten  and  wife,  is  charged  with  the  payment  of 
the  balance  of  the  legacy  now  due,  in  whose  hands  soever  the 
said  lands  may  now  be.  And  it  is  decreed  that  it  be  referred  te 
a  master  to  take  an  account  of  the  balance  due ;  and  that,  upon 
a  proper  release  being  executed  according  to  the  will,  the  defend- 
ants pay  the  amount  due  in  a  given  time,  and  in  default  thereof 
that  it  be  raised  by  sale. 

This  does  not  appear  to  be  a  case  for  costs. 


The  foUowtng  decree  was  thereupon  made  :— 

^'  This  cause  coming  on  to  be  heard,  &c.  and  it  appearing^  to 
the  satisfaction  of  the  chancellor,  by  the  pleadings,  proofs  and 
exhibits  made  and  taken  in  this  cause,  that  Cornelius  Van  Win- 
kle made  and  executed  his  last  will  and  testament,  in  the  com- 
plainant's bill  set  forth  or  referred  to,  in  manner  and  form  suffi- 
cient to  pass  real  estate  in  New- Jersey,  and  departed  this  life  with- 
out altering  or  revoking  the  same ;  leaving  two  daughters,  Tioey 
the  wife  of  Adrian  Van  Houten,  and  Jane  the  wife  of  Stephen 
Baker ;  and  two  grandsons,  Cornelius  the  son  of  Walling  Yaa 
Winkle,  deceased,  and  the  complainant  the  son  of  John  Yan 
Winkle,  deceased :  that  in  and  by  said  will  he  gave  to  each  of 
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lid  graDdsons  an  annuity  of  one  hundred  and  fiRy  doTIare 
they  shcjld  attain  the  age  of  twenty-one  years,  and  to  each 
lem  the  sum  of  five  thousand  dollars,  one  half  thereof  to  be 
Id  six  months,  and  the  residue  in  one  year  after  they  should 
rally  arrive  at  the  age  of  twenty-one  years ;  and  he  then  gave 
le  rest,  residue  and  remainder  of  iiis  personal  and  real  estate 
I  two  daughters,  Tiney  and  Jane.  That  as  his  wife,  Ann  Van 
tele,  had  died  seized  of  a  considerable  real  estate  in  Saddle 
r,  in  the  county  of  Bergen,  which  she  desired  should  be 
liy  divided  between  the  two  daughters,  the  testator  directed 
if  either  of  his  two  grandsons  should  refuse  to  release  to  the 
daughters  and  their  heirs  and  assigns,  all  his  right  and  in- 
L  in  the  said  real  estate,  if  requested  so  to  do  by  the  executors 
e  daughters  or  their  heirs,  within  six  months  after  the  said 
dsODs  should  respectively  attain  the  age  of  twenty-one  years, 
the  sum  of  fifteen  hundred  dollars  should  be  deducted  from 
egacy  of  the  one  so  refusing,  to  be  taken  froni  the  first  pay- 
t  to  be  made  to  him  after  he  arrived  at  age ;  which  sum  de- 
xl  was  to  go  to  the  daughters  with  the  residuum  of  his  the 
testator's  estate ;  and  did  appoint  the  said  Adrian  Van  Hou- 
lod  Stephen  Baker  executors  of  said  will.  That  the  said 
Dtors  proved  the  same,  and  took  upon  themselves  the  burthen 
e  due  execution  thereof.  That  the  said  executors  are  insol- 
,  or  reputed  to  be  so.  That  after  the  death  of  the  said  Cor- 
18  Yan  Winkle,  the  said  Adrian  Van  Houten  and  Tiney  his 
,  and  the  said  Stephen  Baker  and  Jane  his  wife,  made  par- 
I  of  a  large  and  valuable  real  estate,  devised  as  aforesaid  to 
aid  Tiney  and  Jane ;  and  that  the  said  Adrian  Van  Houten 
Tiney  his  wife,  have  aliened  or  incumbered  their  estate  so 
)ed,or  some  part  thereof.  And  it  further  appearing  that  the  said 
[ilaiDant,  more  than  one  year  before  filing  his  bill  in  this 
e,  arrived  at  the  age  of  twenty-one  years,  and  that  the  said 
ben  Baker  has  paid  to  the  complainant  twenty-five  hundred 
.T8,  being  one  equal  half  part  of  said  legacy ;  and  that  there 
oonsiderable  sum  of  money  due  to  the  said  complainant 
icooont  of  his  said  legacy ;  and  that  the  complainant  has 
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ptecuted  a  release  to  the  said  Jane  Baker  for  her  share  of  said 
hods,  or  has  otherwise  satisfied  her  therefor.  And  it  farther 
appearing  that  there  is  due  to  the  said  complainant  a  considera- 
ble balance,  including  interest^  on  his  said  legacy  of  five  thou* 
sand  dollars,  and  that  the  said  Adrian  Van  Houten  is  insolvent, 
and  there  is  no  personal  estate  of  the  said  testator  to  pay  and 
satisfy  the  said  conoplainant  the  balance  due  to  him  on  said  lega- 
cy ;  that  it  does  not  appear  that  eillier  the  said  executors  or  the 
said  Tiney  Van  Houten  did,  within  six  months  from  the  time 
specified  in  the  said  will,  after  the  complainant  arrived  at  full 
age,  request  the  complainant  to  execute  such  release  to  the  said 
Tiney  Van  Houten,  for  the  said  lands  in  the  township  of  Saddle 
River,  as  in  the  said  will  is  mentioned.  The  chancellor  is  of 
opinion,  and  doth  declare,  that  the  release  directed  by  the  will 

^'  Jo  be  made  to  the  said  Tiney  Van  Houten,  is  not  a  condition 
precedent  to  be  performed  on  the  part  of  the  complainant,  and 
that  the  sum  of  fifteen  hundred  dollars,  part  of  said  legacy,  does 

-'s^not  sink  into  the  residuum  of  said  estate,  but  that  the  complain- 
ant ought  to  recover  the  balance,  with  interest,  of  the  said  legacy 
of  five  thousand  dollars,  devised  to  him  as  aforesaid,  which  re- 
mains unpaid,  and  ought  also  to  execute  such  release  to  the  said 
Tiney  Van  Houten  as  is  directed  by  said  w^ill.  And  the  chan- 
cellor is  also  of  opinion,  and  doth  declare,  that  neither  the  said 
Stephen  Baker  and  Jane  his  wife,  or  their  assigns,  ought  to  be 
made  parlies  in  this  suit,  as  they  are  no  way  affected  by  this  de- 
cree. And  it  further  appearing  to  the  chancellor  that  the  said 
legacy  was  a  provision  for  a  grandchild  of  the  testator,  and  one 
of  his  heirs ;  and  that  the  said  executors  in  the  said  will  named, 
were  the  husbands  of  the  testator's  daughters,  who  were  the  de- 
visees of  the  real  estate  of  the  said  testator,  and  derived  a  benefit 
therefrom.  That  a  part  of  said  legacy  was  in  consideration  of 
lands  of  the  said  complainant  to  be  released,  which  were  appro- 
priated by  the  said  testator  for  his  own  use,  and  for  the  interest 
of  his  said  daughters.  That  from  the  property  of  the  said  testa- 
tor left  at  his  death,  the  words  of  his  said  will,  and  circum- 
stances of  this  case,  the  chancellor  is  of  opinion,  and  doth  de- 
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clare,  that  it  ivas  the  intention  of  tbe  testator,  Cornelius  Ya» 
Winkle,  to  charge  bis  lands  and  real  estate  with  the  payment  of 
tbe«aid  i^acy  of  five  thousand  dollars,  bequeathed  and  given 
to  the  complainant  as  aforesaid  ;  and  that  the  share  of  the  real 
estate  of  tbe  said  testator  devised  as  aforesaid  to  his  said  daughter 
Tioey,  and  which  in  the  partition  aforesaid  was  allotted  and  as- 
8%oed  to  tbe  said  Adrian  Van  Houten  and  Tiney  his  wife,  was 
and  now  is  charged  with  the  paynnent  of  the  balance  of  principal 
and  interest  of  the  said  legacy,  due  to  the  said  complainant  as 
aforesaid,  in  whose  hands  soever  the  said  lands  and  real  estate 
may  be;  and  that  the  said  balance  ought  to  be  raised  by  a  sale 
of  somucb  of  the  said  lands  and  real  estate  charged  as  aforesaid, 
as  shall  be  suflScient  fur  that  purpose.  It  is  accordingly,  on  this 
thirtieth  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty-four,  by  his  excellency  Peter  D.  Vrooip, 
governor  and  chancellor,  ojdered,  adjudged  and  decreed,  and  the 
said  chancellor  doth,  by  virtue  of  the  power  and  authority  of  this 
court,  order,  adjudge  and  decree,  that  the  complainant  is  entitle 
to  relief,  and  the  aid  of  this  court,  to  recover  and  receive  pay- 
ment and  satisfaction  for  the  balance  of  principal  and  interest  due 
and  growing  due  on  the  legacy  of  five  thousand  dollars  given  to 
hira  as  aforesaid  in  the  will  of  the  said  testator ;  and  that  the 
batance  of  the  said  legacy,  with  interest,  due  to  the  complainant 
as  aforesaid,  is  a  charge  and  is  charged  upon  the  share  of  the 
real  estate  of  the  testator,  Cornelius  Van  Winkle,  which  in  the 
divisioo  made  by  the  devisees  as  aforesaid,  was  assigned  to  the 
said  Adrian  Van  Houten  and  Tiney  his  wife,  in  whose  hands 
soever  the  same  may  be,  and  ought  to  be  raised  by  a  shIo  of  so 
mach  thereof  as  is  necessary  for  that  pinpose ;  and  that  it  be 
referred  to  Philemon  Dickerson,  esquire,  one  of  the  masters  of 
this  court,  to  take  an  account  of  the  balance  of  the  said  legacy, 
with  interest,  due  and  owing  to  the  complainant,  and  fix  a  day 
for  the  payment  thereof;  and  that  tbe  complainant  execute  a 
proper  release  to  the  said  Tiney  Van  Houten,  of  his  interest  in  the 
said  lands  in  the  township  of  Saddle  River,  according  to  the  will 
of  the  said  testator,  to  be  approved  of  by  the  said  master,  and 


198  CASES  IN  CHANCERY, 

[Vui  Winkle  y.  Van  Hoaton  et  al.] 

leave  the  same  with  (he  said  master,  subject  to  the  further  order 
of  this  court.  That  the  said  master  make  his  report  with  all 
convenient  speed ;  and  that  upon  the  coming  in  of  the  said  mas* 
ler's  report,  the  amount  which  shall  be  found  due  by  the  said 
master  to  the  complainant,  is  directed  to  be  paid  to  him  or  to  bis 
solicitor,  according  to  the  said  master's  report;  and  in  default 
thereof,  that  a  sale  be  made  of  the  lands  and  real  estate  charged 
with  the  payment  of  the  sum  due  to  the  complainant  as  aforesaid, 
or  so  much  thereof  as  shall  be  necessary,  according  to  the  fur- 
ther order  and  decree  of  this  court.  And  all  further  equity  and 
directions,  and  the  question  of  costs,  are  reserved  until  the  com- 
ing in  of  the  said  master's  report,  for  the  further  order  and  decree 
of  this  court." 


John  De  Groot  et  al.  v.  The  Receivers  of  the  Washing- 
ton Banking  Company. 

A  bill  brought  to  establish  a  legal  title,  and  for  a  perpetual  injunction,  will 
be  dismissed.  The  trial  must  be  at  law.  The  court  will  interfere  by  in- 
junction only  after  repeated  trials  at  law,  and  for  the  sake  of  preTenting 
useless  litigation. 

The  bill  alleges,  that  the  Washington  Banking  company, 
being  owners  of  the  property  in  question,  by  a  resolution  of  the 
board  of  directors  of  said  company,  authorized  John  De  Groot 
to  sell  the  same  on  their  account.  That,  as  agent  of  the  com- 
pany, the  said  De  Groot  sold  the  said  property  on  the  twenty- 
fifth  of  February,  one  thousand  eight  hundred  and  thirty-three,  to 
one  Solomons,  of  the  city  of  New-York,  for  the  sum  of  seven 
thousand  dollars.  That  on  the  sixth  of  March,  one  thousand 
eight  hundred  and  thirty-three,  Solomons  and  wife  conveyed  the 
same  property  to  the  said  De  Groot,  for  the  same  amount. 
That  the  sale  was  approved  by  the  board,  and  De  Groot  took 
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possession,  and  put  repairs  on  the  property  to  the  amount  of 
two  thousand  dollars,  and  leased  it  to  Zabriskie  and  Demaiest, 
the  other  complainants.  That  in  January,  one  thousand  eight 
hundred  and  thirty-four,  an  injunction  issued  against  the  bank, 
and  the  defendants  were  appointed  receivers.  That  the  receiv- 
ers, without  offering  to  pay  back  the  consideration  or  make  com- 
pensation for  the  repairs,  have  brought  an  action  of  ejectment 
to  recover  possession  of  the  property,  pretending  that  the  sale 
was  fraudulent  and  void. 

Prayer  of  the  bill,  that  the  title  of  De  Groot  may  be  estab- 
lished, or  if  more  just,  that  the  defendants  be  decreed  Co  repay 
him  the  purchase  money,  and  all  moneys  expended  for  repairs, 
with  interest ;  ihat  they  be  injoined  from  all  further  proceedings 
at  law,  and  for  further  relief,  &c. 

R.  E.  Darrah,  for  complainant. 

The  Chancellor.  The  bill  discloses  the  case  of  an  eject- 
ment brought  by  a  grantor  against  his  own  grantee.  The  de- 
fendants in  the  ejectment,  claim  under  the  plaintiffs  themselves, 
and  set  up  a  legal  title.  There  are  no  equitable  circumstances 
connected  with  it;  nothing  that  prevents  a  full  defence  being 
made  at  law,  or  that  calls  for  the  peculiar  powers  of  this  court. 
The  only  question  between  the  parties,  so  far  as  I  can  discover, 
IS  a  1^1  question,  and  properly  triable  in  the  court  where  it 
now  is. 

It  is  a  general  rule,  that  when  a  bill  is  brought  to  establish 
a  legal  title,  and  for  a  perpetual  injunction,  it  will  be  dismissed  : 
2  Bro.  P,  C,  39.  The  trial  must  be  at  law.  There  are  cases 
in  which  this  court  will  interfere  by  injunction,  but  k.  must  be 
after  repeated  trials  at  law,  and  for  the  sake  of  preventing  use- 
less litigation. 

It  does  not  alter  the  case,  that  the  suit  is  brought  by  the  re- 
ceivers. They  stand  in  the  place  of  the  company,  the  grantors, 
and  will  be  bound  by  their  lawful  acts.    And  if  they  intend  to 
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rely  upoo  the  ground  of  fraud  in  the  oooveyance,  and  choose  to 
go  into  a  court  of  law  to  sustain  it  and  establish  their  own  title, 
this  court  will  not  interfere  to  restrain  them.  The  complainant, 
De  Groot,  does  not  allege  that  he  is  unable  to  make  a  proper 
defence  at  law,  nor  does  he  seek  a  dis>covery  to  aid  him. 
Application  denied. 


CASES 

▲Djuooso  m 

tHE   COURT   OF   CHANCERY 

OF  THE  STATE  OF  NEWJERSEY. 
JANUARY   TERM.    1835. 


Margaret  Morgan  v.  Samuel  Titus  and  others. 

"Where  deTiied  premisei,  char^  with  the  payment  of  legacies,  are  in  the 
occapanej  and  enjoyment  of  a  third  peraon,  other  than  the  devisee,  thcf 
tenant  most  account  for  the  rents  and  profits  to  satisfy  the  legacies.  The 
rents  and  profits  mast  go  in  relief  of  the  land. 

A  derise  to  the  widow  of  the  use  and  enjoyment  of  two  rooms  and  of  the 
kitchen  and  cellar,  during  her  natural  life,  is  a  devise  of  real  estate  for  her 
life,  and  the  widow  is  not  entitled  to  dower  unless  she  shall  express  her  dis. 
sent  in  writing  to  accept  the  devise. 

The  right  of  the  widow  to  retain  possession  of  the  homestead,  does  not  attach 
where  there  is  no  dower  to  be  assigned. 

This  bill  was  filed  by  a  legatee  under  the  will  of  Richard 
Kelcbani,  deceased,  for  the  recovery  of  a  legacy  charged  upon 
land,  against  the  devisee  of  the  laud,  (he  tenant  in  possession  of 
the  premises,  whose  wMfe  was  also  a  legatee  under  the  will,  and 
other  legatees  whose  legacies  were  charged  upon  the  same  land. 
All  the  material  facts  disclosed  by  the  bill  and  answers,  appear 
in  the  opinion  of  the  chancellor. 

NevinSf  for  complainant 

/  S.  Cfr^^n^  for  defsndaots. 
26 
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The  Chancellor.     The  complainant  sues  for  a  legacy  left 
her  by  the  will  of  her  father,  Richard  Ketcham,  deceased,  late 
of  Hunterdon,  who  died  in  1824.     The  testator  gave  to  his  wife 
Rebecca,  in  lieu  of  her  dower  right  in  hb  estate,  the  sum  of 
four  hundred  dollars  in  legal  money  of  the  United  States,  to- 
gether with  sundry  articles  of  personal  property,  lo  be  at  her  own 
disposal.     And  he  also  bequeathed  to  his  said  wife,  during  her 
natural  life,  the  use  and  enjoyment  of  the  two  rooms  she  then 
occupied  in  his  house,  the  use  of  the  kithen  and  cellar,  and 
sufficient  fire-wood  and  two  cows.     He  then  gave  to  his  daugh- 
ter, Margaret  Morgan,  the  complainant,  the  sum  of  four  hundred 
dollars,  payable   in   two  years   after   his  decease,   and   to  his 
daughter,  Julia  Duryee,  the  sum  of  two  hundred  dollars,  payable 
in  three  years  after  his  decease  ;  to  be  paid  out  of  the  landed  pro- 
perty devised  to  his  daughter.  Amy  Titus,  and  her  children. 
He  gave  to  his  daughter  Elizabeth,  now  Elizabeth  Stout,  eleven 
hundred  dollars,  payable  in  two  years,  out  of  the  same  real  es- 
tate.    He  then  gave  to  his  daughter,  Amy  Titus,  the  use  and 
occupation  of  the  real  estate,  excepting  the  aforesaid  legacies  to 
be  paid  out  of  the  same,  and  tlie  privileges  to  his  wife  Rebecca ; 
and  after  her  decease,  he  gave  the  farm  or  real  estate,  subject  to 
the  said  reservations,  (meaning  thereby  the  legacies  and  privi- 
leges above  mentioned,)  to  the  children  of  his  said  daughter, 
Amy  Titus,  share  and  share  alike. 

The  bill  charges,  that  the  legacy  is  unpaM,  and  that  soon 
after  the  testator's  death,  Elizabeth,  one  of  the  legatees,  who  had 
intermarried  with  Ira  Stout,  entered  with  her  said  husband  in 
{MaessioQ  €fAe  said  premises,  and  that  they  have  ever  since 
•njojed  the  game,  receiving  to  their  own  use  the  rents,  issues 
aed  proflto.  That  Samuel  Titus  and  Amy  Titus  absolutely  re« 
fiMe  to  pay  the  legacy,  and  that  the  same  remains  wholly  unpaid. 
Tho  prayer  is,  that  Stout  and  wife  and  Titus  and  wife  may 
account  for  the  rents,  issues  and  profits  of  the  property  since  the 
death  of  the  testator ;  that  Titus  and  wife  may  be  decreed  to  pay 
the  legacy  and  interest,  or  that  the  lands  may  be  sold  to  satisfy 
the  same  and  the  costs.  ^ 
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TkuB  and  wife  admit  the  will  and  the  material  facts,  as  char- 
ged, but  deuy  that  Stout  anti  wife  went  into  possession  under 
Chem,  or  with  their  leave,  or  that  ihey  have  ever  received  the 
rents,  issues  and  profits;  on  the  contrary,  they  allege  that  they 
did  not  in  any  manner  accept  of  the  gifts  or  devise  in  the  will. 

Stout  and  wife  allege,  in  their  answer,  that  when  they  inter- 
married, Rebecca,  (he  widow,  was  in  possession  of  the  property; 
thai  Elizabeth,  (Stout's  wife,)  wfcis  also  there,  living  with  her 
mother,  and  that  Stout  was  invited  to  live  with  them ;  that  there 
vas  no  contract  for  renting  or  hiring,  nor  was  he  to  be  in  any 
manner  accountable  as  a  tenant.  Stout  insists,  however,  that  if 
lie  is  to  account,  he  ought  to  be  allowed  for  the  money  he  has 
expended,  which  is  more  than  the  rent ;  and  that  he  has  made 
many  repairs  to  the  property,  which  was  greatly  out  of  repair 
^hen  he  took  possession  of  it. 

Upon  the  pleadings  and  evidence,  the  complainant  is  entitled 
to  relief.  The  will  is  admitted  ;  the  legacy  is  due,  and  the  pro- 
perty b  {)ound  for  the  payment  of  it.  If  there  were  no  other 
persons  interested  than  the  legatees,  it  would  be  sufficient  to  di- 
rect the  amount  of  the  complainant's  claim  to  be  raised  out  of  the 
property ;  but  as  the  reversionary  interest  of  the  property  is  in  the 
children  of  Samuel  and  Amy  Titus,  nearly  all  of  whom  are 
infants,  their  rights  must  be  looked  at  and  protected  by  the 
<X)uri. 

Ira  Stout,  who  intermarried  with  one  of  the  legatees,  has  been 
in  possession  of  the  farm  for  several  years.  He  is  bound  to  ac- 
count to  some  one  for  the  rents  and  profits,  if  any  are  justly 
payable.  They  must  go  in  relief  of  the  land ;  and  before  the 
court  will  order  the  land,  or  any  part  of  it,  sold,  it  must  be  as- 
certained how  much  is  in  the  hands  of  Stout  to  meet  the  charge 
upon  it.  To  ascertain  this,  it  mua  be  referred  to  a  master  in  the 
usual  form.  If  any  amount  be  found  due  from  Stout,  it  will  b^ 
for  the  court  to  make  a  proper  distribution  of  it. 

Whether  Stout  and  wife,  who  have  set  up  no  claim  for  the 
legacy  left  to  Mrs.  Stout  in  the  will,  or  Julia  Duryee,  who  has 
not  answered  the  bill,  are  entitled  to  any  part  of  it,  and  if  any 
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what  proportion  it  shall  be,  are  matters  reserved  for  future  coo- 
sideration. 

The  counsel  for  Stout  appeared  to  insist,  that  Stout  ought  not 
to  be  charged  with  the  rent,  as  he  came  in  with  the  consent  of  the 
widow,  who  was  lawfully  in  possession,  and  had  a  right  to  remain 
there,  it  being  the  homestead.  But  this  cannot  be.  By  the  will 
she  had  given  to  her  a  certain  and  determinate  interest  in  the 
realty.  It  amounted  to  a  devise  "of  lands  or  real  estate  for  her 
life,"  according  to  the  provisions  of  the  act,  entitled,  "A  supple- 
ment to  the  act  relative  to  dower,"  {Rev,  Laws,  677,)  and  of 
course  the  widow  could  not  be  entitled  to  dower  in  the  premises, 
unless  she  expressed  her  dissent  in  writing  to  accept  the  devise* 
This  was  not  done.  If  not  entitled  to  dower,  she  could  have  no 
pretension  to  any  right  of  occupancy  further  than  given  by  the  - 
will ;  for  the  right  of  retaining  possession  of  the  homestead  does  • 
not  attach  where  there  is  no  dower  to  be  assigned  by  the  heir. 

It  was  not  necessary,  in  this  case,  to  make  the  widow  a  par> — 
ty,  as  was  supposed  by  the  defendants'  counsel.     Her  rights 
cannot  be  affected  by  any  decree  the  court  may  make  in  behalf 
of  the  complainant,  or  others  interested.     If  the  property  is  sold, 
the  sale  must  be  subject  to  her  just  rights ;  and  although  her 
feelings  and  comfort  may  be  greatly  affected  by  a  change  of 
tenants,  that  is  no  ground  for  making  her  a  party. 
Order  of  reference  accordingly. 


John  Hooper  Evans,  by  his  Guardian,  v.  Michael  Hays, 
Executor  of  Eleanor  Hooper,  deceased. 

Piirol  eTidence  ii  admisiible  to  prove  identity,  or  phow  a  mistake  in  the  name 
of  a  legatee. 

This  was  a  bill  filed  for  a  legacy.  In  the  will  the  legatee  is 
called  James  Hooper  Evans,  and  is  described  as  the  son  of  James 
Sv^ns,  a  nephew  of  testatrix.     It  is  proved  there  was  but  one 
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nephew,  viz.  James  Evans;  that  he  Hved  in  the  house  with 
testatrix  ;  that  a  child  of  this  nephew,  whose  name  is  John,  was 
a  favorite  of  the  testatrix ;  and  that  the  nephew  had  no  other 
SOD,  nor  any  other  child,  save  John,  the  complainant.  The 
scrivener  also  proved,  that  this  child  was  intended  hy  the  testa- 
trix, and  that  he,  the  scrivener,  mistook  the  name. 

There  was  no  other  person  claiming,  and  the  executor  sub- 
mitted himself  to  the  direction  of  the  court. 

Brainerd  Clark,  for  complainant. 

Kinsey,  for  defendant. 

The  Chancellor.  The  case  is  clear  for  the  complainant. 
Parol  evidence  is  admissible  to  prove  identity,  or  show  a  mistake 
ki  the  Dame  of  a  legatee. 

In  Beaumont  v.  Fell.  2  P,  Wins,  140,  a  legacy  given  to 
Catharine  Earnley  was  held  good  to  Gertrude  Yardlet/,  proof 
beiog  made  that  it  was  intended  for  tier,  and  no  person  of  the 
former  name  being  known.  See  also  Goodinge  v.  Goodinge, 
1  Vesey,  231 ;  Thomas  v.  Thomas,  6  D.  and  JS.  671.  The 
English  cases  are  collected  in  2  Bridg,  Dig.  Index,  title  Evi- 
dence, HI.  84. 

In  Neathway  v.  Ham,  J  Tamlyn,  316,  (5  Cond.  C.  R. 
410,)  the  master  of  the  rolls  directed  an  inquiry  whether  the 
testator,  by  the  words  "  Mary  Bridge,  my  cousin,"  in  his  will, 
meant  a  certain  person  named  Mary  Hillditch^  remarking  at 
the  same  time,  that  the  fact  had  been  so  clearly  proved,  he  con- 
mdered  the  inquiry  an  idle  one. 

In  the  present  case,  it  is  declared,  that  the  legacy  was  intended 
to  be  given  to  John  Hooper  Evans,  the  complainant,  and  that 
he  is  entitled  to  recover  it  from  the  executor. 

Let  it  be  referred  to  a  master  to  take  an  account  of  the  sum 
#)ue. 
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William  Young  v.  Jonathan  Bilderback. 

On  a  bill  filed  by  an  heir,  to  avoid  tbe  deed  of  bis  ancestor,  it  is  necessary 
that  all  the  heirs  of  the  grantor  should  be  parties  to  the  bill. 

This  bill  is  filed  to  set  aside  and  declare  duU  and  void  a  deed 
from  William  Young,  the  father  of  complainant,  to  Jonathan  Bil- 
derback, dated  January  twentieth,  1773 ;  which  deed,  it  is  al* 
leged,  has  been  fraudulently  altered,  so  as  to  give  to  the  grantee  an 
estate  in  fee  instead  of  an  estate  for  life.  The  defendant  is  a  son 
of  the  grantee,  and  claims  title  through  his  father.  The  com- 
plainant is  an  heir  at  law  of  William  Young,  the  grantor.  Tbe 
bill  sets  out,  that  William  Young,  the  grantor,  died  on  the  twelfth 
of  March,  1798,  leaving  two  children,  viz.  James  tbe  eldest  son, 
and  William  the  complainant,  his  heirs  at  law. 

To  ihis  bill  the  defendant  demurred ;  assigning  as  a  ground  of 
demurrer,  that  James  Young  is  not  made  a  party  to  the  bill,  al- 
though equally  interested  in  the  subject  matter  of  the  suiL 

W.  Halsted,  for  complainant. 

A.  L,  Eakin,  for  defendant. 

The  Chancellor.  The  demurrer  is  well  taken.  The 
general  rule  in  equity  is,  that  all  persons  having  an  interest  in 
the  subject  matter  must  be  made  parlies.  Tbe  complainant  seeks 
to  set  aside  a  deed  on  the  ground  of  a  fraudulent  alteration  afiect- 
ing  the  title.  James  Young  is  owner  of  a  moiety  of  the  proper- 
ty included  in  the  deed  ;  and  if  the  conveyance  is  set  aside  or 
established,  the  decree  will  affect  the  whole  property,  and  not  a 
part  only.  The  whole  title  is  before  the  court,  and  all  persons 
interested  in  it,  and  on  whose  rights  the  decree  may  operate, 
should  be  here  also:  Cooper^s  Eq,  Pleadings  36;  Harding  v. 
Handy,  U  Wheaion,  103. 

Demurrer  allowed,  with  liberty  to  the  complainani  to  amend 
bis  bill  on  payment  of  costs. 


CASES 

ADiUDGID   III 

THE    COURT   OF   CHANCERY 

OF  THE  STATE  OF  NEW^ERSEY. 
APRIL   TERM,    183  5. 


Benjamin  M.  Price  v.  Samuel  Clevenger  el  al. 

Where  two  defendants  are  implicated  in  the  same  charge,  tlie  court  alwayi 
require!  the  answer  of  both  before  dissolving  the  injunction,  without  some 
special  reason  to  the  contrary. 

*But  the  neglect  or  refusal  to  answer  of  any  defendant  not  interested  in  the 
gravamen  of  the  charge,  will  not  affect  the  rights  of  parties  really  inter- 
ested. 

This  was  a  bill  by  an  execution  creditor,  to  obtain  relief 
against  a  prior  execution  as  collusive  and  fraudulent,  and  to  re- 
strain the  sheriff  from  making  sale  by  virtue  of  such  prior  exe- 
cution.    The  debtor,  the  prior  execution  creditor,  and  the  sherifT, 
Were  made  defendants.     An  injunction  issued,  pursuant  to  the 
prayer  of  the  bill.     Clevenger,  the  debtor,  filed  no  answer,  and 
<l  decree  pro  confesso  was  taken  against  him.     Wilkinson,  the 
prior  execution  creditor,  having  answered  the  bill,  moved  to  dis- 
Mlve  the  injunction  upon  the  answer.     The  cause  was  heard 
tipon  the  motion  to  dissolve  the  injunction. 

J.  W.  Scott,  in  support  of  the  motion. 

F.  B,  Chetwoodj  contra. 

*  Accord.  Vlitt  v.  Lowmoion,  ante,  vol.  1,  page  404,  and  note. 


\ 
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Cases  cited  by  complainaiu's  counsel,  against  tlic  motion. 
2  John.  Chan.  /?.  148 ;  1  Vesey  and  B.  497  ;  2  Dickens,  691  ; 
19  Vcsey,  81 ;    Wyatty  234-6-7. 

The  CiiANCKLLoR.  Price,  an  execution  creditor,  filed  his 
bill  against  Wilkinson,  a  prior  execQlion  creditor,  and  Cleven- 
ger,  tlie  defendant  against  whom  both  executions  were  issued, 
charging  the  judgment  confessed  by  Clevenger  to  Wilkir^son  to 
be  fraudulent  and  collusive,  and  without  any  consideration,  and 
that  Wilkinson  had  confessed  the  fact;  and  praying  an  injunc* 
tion  to  prevent  the  sale  of  the  property  levied  on  by  the  sheriff. 
The  injunction  was  allowed ;  and  Wilkinson,  having  put  in  his 
answer,  denying,  as  he  alleges,  the  whole  equity  of  the  bill» 
seeks  to  have  the  injunction  dissolved.  Clevenger  has  not  an- 
swered, and  a  decree  pro  confesso  has  been  taken  against  him. 

It  is  objected,  that  the  injunction  cannot  be  dissolved,  even  if 
the  answer  is  full  on  the  part  of  Wilkinson,  without  an  answer 
being  put  in  on  the  part  of  Clevenger. 

This  is  the  general  principle,  where  there  are  several  defend- 
ants, and  the  injunction  issues  against  them  all,  or  against  more 
than  one.  All  must  answer,  each  one  for  himself  and  not  one 
for  the  other.  The  complainant  has  a  right  to  test  the  conscience 
of  every  one  who  is  so  situated  in  regard  to  the  transaction  as  to 
be  a  proper  party  to  the  suit :  Wyatt  P.  R.  234,  236 ;  Eden 
on  Inj.  166. 

There  are  exceptions  to  this  rule,  as  to  most  others.  It  some- 
times happens  that  persons  are  made  parties  who  are  not  inter- 
ested in  the  gravamen  of  the  charge,  and  whose  answers  could 
have  no  effect  upon  it  one  way  or  the  other.  Their  neghiel  .or 
refusal  to  answer  shall  not  affect  the  rights  of  the  partiea  reoUy 
interested.  In  the  present  case,  the  complainent  hae  eeoll  pnh 
per  to  make  the  sheriff  of  the  county  a  defendant.  Bjb  turn  not 
answered,  and  his  failure  or  neglect  to  do  so  forms  no  Ob|MtioQ 
to  this  motion,  for  his  answer  could  be  of  no  importance.  He 
18  not  charged  as  participating  in  the  fraud.  But  where  two  de- 
feadantfl  are  implicated  in  the  same  charge,  the  court  always 
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requires  the  answer  of  both,  without  some  special  reason  to  the 
contrary :  De  Peyster  v.  Graves  et  al,  2  John.  Rep,  148. 

This  case  appears  to  me  to  be  clearly  within  the  principle.  The 
charge  is,  that  Clevenger  confessed  tlie  judgment  and  that  Wil- 
kinson received  the  judgment,  both  knowing  there  was  no  con- 
sideration ;  that  it  was  a  fraudulent  contrivance  to  protect  the 
property  from  honest  creditors.  Wilkinson  denies  the  charge, 
and  sets  out  the  origin  and  nature  of  the  debt  which  forms  the 
consideration  of  the  judgment ;  but  Clevenger,  though  in  court, 
makes  no  answer,  and  is  willing  that  a  decree  pro  confesso  be 
entered  against  him. 

The  defendant,  Wilkinson,  appears  to  think  it  hard  that  he 

should  suffer  because  Clevenger  refuses  ta  answer.     There  may 

be  cases  in  which  an  adherence  to  the  rule  will  work  a  hardship, 

but  this  is  not  one  of  them.     These  men  are  brothers-in-law.    If 

this  is  an  honest  transaction,  it  seems  singular  that  Wilkinson, 

who  does  not  appear  to  have  had  any  difficulty  in  procuring  the 

judgment,  should  be  unable  to  procure  his  co-defendant  to  put  in 

an  answer  denying  the  charges  of  combination  and  fraud.    No 

reason  is  given  why  this  has  not  been  done. 

I  think  the  principle  is  one  of  great  safety  and  value,  and  shall 
Order  the  injunction  to  stand  until  the  hearing,  unless  it  shall  be 
considered  advisable  to  sell  the  property,  or  that  part  of  it  which 
is  perishable,  and  bring  the  proceeds  into  court,  subject  to  \t» 
further  order. 

Motion  denied^ 


sr 
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The  Trenton  Banking  Co.  v.  Thomas 
L.  Woodruff  and  Ann  E.  Woodruff 
bis  wife,  aod  Zachariah  Rossell,  Trus- 
tee, &c. 


r  On  Bin. 


Ann  E.  Woodruff,  by  Zachariah  Roe- " 
SELL  hei*  next  friend,  and  Zachariah 
RosSELL)  Trustee,  &c.  t.  The  Trenton 
Banking  Co.,  Tho's  L.  Woodruff  et  al. 


►  On  Crass  BUt. 


The  first  orort^gee  is  entiUed  to  the  possession  of  the  mortgaged  premMWr- 
and  being  in  possession,  there  can  be  no  receiver  as  against  him. 

And  although  the  validity  or  existence  of  the  first  mortgage  be  dbpnted,  the 
court  will  not  appoint  a  receiver  as  against  the  first  mortgagee,  vnlesa  it 
appear  that  he  is-nneMe  to  respond  for  the  rents; 

This  cause  canae  on  for  hearing  upon  an  application  of  the 
Trenton  Banking  company,  the  complainants  in  the  origioal 
bill,  foi  the  appointment  of  a  receiver  to  take  the  rents  of  the 
mortgaged  premises ;  or,  on  the  failure  of  that  motion,  for  the  dis* 
solution  of  an  injunction  which  had  been  allowed  on  the  prayer 
of  the  cross  biUj  to  restrain  them  from  proceeding  at  law  to  re- 
cover possession  of  the  premises.  The  material  facts  are  stalled 
ib  tbe  (pinion  of  the  chancellor. 

Wilson^  in  support  of  the  motion. 

Wall^  contra. 

Cases  cited  in  support  of  the  application  for  a  receiver.  8  At- 
kyns,  564 ,  3  P.  W.  374 ;  1  John.  Chan.  i2.  67 ;  I  Cox,  422; 
2  Cox,  378 ;  1  Jac.  and  Walk,  627 ;  3  Atkyns,  689 ;  3  Swans- 
ton,  109 ;  1  Powell,  294,  note  E.  ;  Ambler,  311 ;  16  Fetey,  69 ; 
13  Vesey,  106. 

The  Chancellor.    The  Trenton  Banking  company  filed  3 
their  bill  on  two  modgages,  given  by  Thomas  L.  Woodruff  i 
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wife.  The  first  one  is  dated  tbe  second  day  of  March,  1821, 
and  conveys  the  moiety  of  a  lot  in  Second-street,  in  the  city  of 
Trenton.  The  second  one  is  dated  the  seventeenth  of  October, 
1823,  and  conveys  a  lot  and  a  three-story  brick  house  in  Market- 
street. 

The  defendants,  Ann  E.  Woodruff  and  Zachariah  Rossell, 
set  up  by  way  of  defence  in  their  answer,  and  also  in  their  cross 
bill,  that  on  the  fiaeenth  of  May,  1821,  Thomas  L.  Woodruff 
gave  a  mortgage  on  both  properties  to  Israel  Carle,  for  a  large 
sura  of  money ;  that  this  was  a  part  of  his  estate  when  he  died, 
and  was  given  by  the  will,  with  all  the  residuum  of  bis  estate, 
to  his  daughter,  Mrs.  Woodruff,  for  her  sole  use,  and  not  to  be 
affected  by  the  contracts  or  debts  of  her  husband  ;  and  that  she 
afterwards  constituted  Zachariah  Rossell  her  trustee,  in  whom 
the  right  to  the  mortgage  is  vested.  It  is  also  alleged  that  this 
mortgage,  after  the  death  of  the  mortgagee,  was  improperly  can- 
celled by  Thomas  L.  Woodruff,  one  of  the  executors,  without 
the  knowledge  or  approbation  of  his  wife,  in  whom  the  right  to 
it  belonged,  and  that,  notwithstanding  such  fraudulent  cancella- 
tion, it  is  a  subsisting  lien  on  the  property  in  the  hands  of  the 
trustee,  and  that  the  bank  had  notice  of  it  at  the  time  they  be- 
came possessed  of  the  said  second  mortgage. 

The  trustee  is  in  possession  of  the  property  ;  and  the  banking 
x^ompany,  having  brought  an  ejectment  to  recover  possession,  have 
J^een  injoined  by  this  court. 

TJie  application  is  to  dissolve  the  injunction,  or  for  the  appoint- 
ment of  a  receiver  to  take  the  rents,  issues  and  profits,  until  it 
shall  be  decided  who  is  equitably  entitled  to  receive  them. 

The  injunction,  so  far  as  regards  the  property  embraced  in  the 
first  mortgage,  being  the  moiety  of  a  lot  in  Second-street,  cannot 
he  sustained.  There  is  no  dispute  whatever  as  to  this  mortgage 
or  its  priority,  and  I  know  of  no  reason  why  the  mortgagees  are 
Dot  entitled  to  the  possession,  or  why  they  should  be  restrained 
from  pursuing  the  ordinary  means  to  obtain  it. 

The  injunction  as  to  the  remaining  part  of  tbe  property,  being 
the  bouse  and  lot  in  Market-street,  must  bs  ff^toinod  till  the  hear- 
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ing,  or  the  further  order  of  the  court.     The  equity  of  the  crow 
bill  18  Dot  answered  in  such  way  as  to  justify  a  dissolution. 

The  most  important  question,  is  that  which  relates  to  the  ap- 
pointment of  a  receiver  of  the  property  covered  by  the  bank's 
second  mortgage,  and  which  is  also  embraced  in  the  mortgage 
set  up  by  the  trustee.  If  the  trustee  is  to  be  considered  as  a  first 
mortgagee  in  possession,  the  case  is  plain.  There  can  be  no 
receiver  as  against  him.  He  is  entitled  to  the  possession,  having 
the  first  or  legal  mortgage,  and  can  only  be  required  to  apply  the 
rents  and  profits  to  the  payment  of  the  debt.  The  second  mort- 
gagee has  no  remedy,  except  to  redeem.  And  the  rule  is  so  firm- 
ly settled,  that  in  Quarrel  v.  Beckford,  13  Vesei/j  378,  lord 
Eldon  said,  that  if  Beckford,  the  first  mortgagee,  would  swear 
there  was  any  sum  due  him,  and  his  mortgage  was  not  satisfied, 
he  would  not  take  away  the  possession  from  him.  And  in  Ber- 
ney  v.  Sewell,  the  same  learned  chancellor  says,  "  I  know  of  no 
case  where  the  court  has  appointed  a  receiver  against  a  mortga- 
gee in  possession,  unless  the  parlies  making  the  application  will 
pay  him  off,  and  pay  him  off  according  to  his  demand,  as  he 
states  it  himself.  I  cannot  appoint  a  receiver  against  these  de- 
fendants, unless  you  can  bring  me  their  confession  that  they  are 
paid  ofif,  or  their  refusal  to  accept  what  is  due  to  them :"  1  Jac. 
and  Walk.  627. 

If,  on  the  other  hand,  the  trustee  is  not  to  be  considered  as  a 
first  mortgagee  in  possession,  the  rule  is  not  applicable. 

In  considering  this  question,  the  court  will  not  decide  the  rights 
of  the  parties  upon  the  matters  in  issue  between  them,  nor  give 
an  opinion  that  may  prejudice  either.  The  case  must  be  taken 
as  it  appears  upon  the  pleadings. 

The  trustee  comes  into  court  claiming  as  a  mortgagee.  He  has 
presented  his  claim  in  such  manner  as  to  induce  the  court  to  re- 
strain the  plaintififs  in  the  original  bill  from  dispossessing  him,  al- 
though their  mortgage  is  undisputed.  The  situation  of  the  par- 
ties is  not  varied  by  the  answer  to  the  cross  bill,  so  as  to  induce 
the  court  to  dissolve  the  injunction.  His  actual  possession,  and 
bis  claim  to  the  legal  right  of  possession,  is,  therefore,  to  remain 
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undisturbed  pending  the  controversy,  or  at  all  events  nntil  the 
court  shall  otherwise  order. 

I  incline  to  the  opinion,  that  under  these  circtinistances  the 
<XHirt  should  not  interfere  with  the  receipt  of  the  rents  and  profits 
by  appointing  a  receiver,  which  is  a  virtual  dispossession  of  the 
party,  unless  it  be  shown  that  the  trustee  would  not  be  able  to 
respond,  in  case  of  a  decree  against  him.     He  is  on  the  slate  of 
the  case,  as  presented  by  the  pleadings,  a  first  mortgagee,  and  he 
18  in  actual  possession.  The  rents  and  profits  must  go  to  extinguish 
ibe  debts ;  and  if  it  should  be  decreed  that  his  debt  has  been  paid 
aod  his  mortgage  legally  cancelled,  he  must  answer  to  the  plaintifllis. 
The  plaintiflTs  appear  to  consider,  that  because  their  mortgage 
is  admitted  to  be  an  existing  and  valid  instrument  or  incum- 
brance, and  the  very  existence  of  the  other  mortgage  is  in  dis- 
pute, and  not  merely  its  priority,  that  they  ought  to  be  protected 
during  the  controversy.     They  say  that  they  have  been  restrain- 
ed from  proceeding  to  recover  possession  on  their  mortgage,  and 
that  now  the  trustee  should  be  restrained  from  receiving  the  rents 
and  profits,  by  the  appointment  of  a  receiver ;  both  parties  would 
then  be  upon  the  same  footing.     This  is  certainly  a  plausible 
view  of  the  case.     But  it  must  be  recollected  that  the  plaintififs 
were  prohibited  from  going  into  possession,  on  the  express  ground 
thai  the  party  who  was  in  was  a  prior  mortgagee,  having,  as 
such,  legal  rights,  but  which  required  the  aid  of  a  court  of  equity 
to  be  established ;  and  that  the  rights  of  the  plaintifis,  as  com- 
pared with  his,  were  only  equitable.    The  situation  of  the  parlies 
has  not  been  materially  changed  by  the  answer.     If  it  had  been, 
the  injunction  ought  to  be  dissolved.     As  long  as  that  red)aius, 
founded  as  it  necessarily  must  be,  on  the  principle  that  the  right 
^ei  up  by  the  trustee  is  superior  to  that  of  the  bank,  I  feel  un- 
willing to  interfere. 

Suppose  the  trustee,  instead  of  claiming  possession  under  a 

firior  cancelled  mortgage,  claimed  under  a  niortgage  older  in 

dale  but  younger  in  registry,  than  the  mortgage  of  the  bank ; 

^^Dg  at  the  same  time,  that  the  bank  had  full  notice  of  his 

jTiortgage  at  the  time  their  own  was  taken  ;  and  upon  that  state 
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of  facts,  the  court  had  restrained  the  bank  from  recoveting  pos- 
session. Would  a  receiver  be  appointed  as  against  the  party  in 
possession  ?    I  incline  to  think  not. 

If  the  complainants  are  of  opinion  that  the  rents  are  in  dan- 
ger ;  that  the  trustee  is  unable  to  respond  for  the  amount  of  them, 
in  case  he  is  obliged  to  give  up  the  possession,  and  will  make 
their  application  on  that  ground,  it  will  present  a  new  view  of 
the  case ;  and  if  the  ground  is  supported,  the  court,  as  at  present 
advised,  will  grant  the  application. 

Let  the  injunction  be  modified  so  as  to  conform  with  this 
.  opinion. 

The  application  for  a  receiver  is  denied^  but  without  costs. 


John  Outcalt  v.  William  Disborough,  junior. 

It  is  a  general  rule,  that  the  party  seeking  to  be  protected  by  injanetion  is  the 
poflseaaion  or  enjoyment  of  real  property,  mast  shew  a  right,  and  sneh  a 
right  as  the  court  will  feel  boand  upon  his  own  showing  to  protect  against 
the  act  of  the  defendant. 

In  applications  for  injunctions  to  stay  waste,  the  rule  is  strict.  In  such  cases 
the  parties  generally  claim  under  adverse  rights ;  and  unless  the  complain- 
ant  will  show  a  sufficient  title  in  himself,  the  court  will  not  interfere,  bnt 
leare  him  to  his  legal  remedy. 

But  where  the  gravamen  of  the  case  is,  that  the  defendant  fVaudulenUy  par- 
chased  the  property  of  the  complainant,  if  the  complainant's  right  m  stated 
in  such  way  as  to  authorize  him  to  come  in  and  complain  of  the  fraud,  and 
entitle  him  to  relief  against  it,  it  is  sufficient. 

The  mere  purchase  of  property  at  sheriff's  sale  for  a  nominal  coneidenttion , 
raises  no  equity,  unless  coupled  with  fraud.* 

Bill  for  injunction  and  relief,  filed  November  twelfth,  1834 
The  object  of  the  bill  is  to  avoid  and  set  aside  a  sale  of  the  com- 

*  Mere  inadequacy  of  price  is  not  sufficient  to  set  aside  a  sheriff's  sale : 
Bank  T.  HatserU  Saxton^  1 ;  Executor  of  Simmon»  v.  Vandegrift,  Ibid,  55 ; 
Livingston  v.  Byrne,  11  John,  R.  566.  See  also  Seanusn  v.  RiggiuM^  ante, 
Tol.  1,  page  917 ;  Hoagland  t.  Hoagland^  ante,  vol.  1,  page  501. 
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(ihiaant^s  real  estate,  made  by  virtue  of  an  exeeotion  issued  out 
of  the  supreme  court  of  this  state,  at  the  suit  of  one  John  H.  Dis- 
borough,  against  the  complainant.  The  property  was  sold  by 
Abraham  Cruser,  esquire,  sheriff  of  the  county  of  Middlesex, 
on  the  tenth  day  of  March,  1834,  and  struck  off  m  two  separate 
parcels,  to  William  Disborough,  junior,  the  defendant  in  the 
billi  for  the  nominal  sum  of  forty-one  dollars  in  the  aggregate^ 
A  deed  in  pursuance  of  the  sale,  was  delivered  by  the  sheriff  to 
Disborough,  the  purchaser,  on  the  fourteenth  of  March,  four 
days  after  the  sale^  Declarations  in  ejectment,  in  the  name  of 
William  Disborough,  junior,  as  lessor  of  the  plaintiff,  were  served 
upon  the  tenants  in  possession  of  the  premises,  with  notice  to 
appear  at  the  November  term  of  the  supreme  court.  The  bill 
charges,  that  the  sale  by  the  sheriff  was  fraudulent,  and  that  the 
property  of  the  complainant,  worth  at  least  four  thousand  dollars, 
was  sacrificed  for  a  mere  nominal  consideration,  to  the  great  in- 
jury of  the  complainant.  The  bill  prays  that  the  sale  may  be 
declared  void,  and  that  the  sheriff's  deed,  executed  in  pursuance 
of  (he  said  sale,  may  be  set  aside  and  delivered  up  to  be  can- 
celled, or  that  the  defendant  may  be  decreed  to  reconvey  the 
premises  to  the  complainant ;  that  the  complainant  may  be  re- 
stored iD  all  things  to  his  rights  and  property  as  they  existed 
previoua  to  such  sale,  and  that  the  defendant  may  be  enjoined 
from  further  proceedings  at  law  for  the  recovery  of  the  premises 
aniil  the  further  order  of  the  court.  An  injunction  issued,  pur- 
suant to  the  prayer  of  the  bill.  The  defendant  having  filed  his 
iDswefy  moved  to  dissolve  the  injunction. 

Disborough  and  Williamson,  in  support  of  the  nK)tioD. 

C.  L.  Hardenburgh  and  Wall,  for  complainant,  contra. 

The  Chancellor.  Two  points  have  been  made  by  the 
lefeadant  in  support  of  the  motion  to  dissolve  the  injunction 
graoted  in  this  case.  The  first  is,  that  there  is  no  equity  in  the 
bBli  and  therefore  the  injunction  ought  never  to  have  been  grant- 
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cd.     The  second  is,  thai  the  equiiy  of  the  hill,  if  there  be  any^ 
has  been  fully  answered. 

The  injunction  was  allowed  upon  this  case  made  by  the  bill ; 
that  thesheriir  of  the  county  of  Middlesex  had,  urnler  an  execu- 
tion in  his  hands,  advertised  certain  property  in  the  city  of  New* 
Brunswick,  and  certain  other  property  near  South  River,  in  the 
said  county,  as  the  property  of  the  complainant,  and  which  bad 
been  levied  on  as  such ;  that  the  complainant,  not  being  pre- 
pared to  pay  the  money,  sent  his  son,  John  D.  Outcalt,  as  his 
agent,  to  the  sheriff  ni  the  time  and  place  appointed  for  the  sale, 
to  request  an  udjouriHnent ;  that  the  sheriff,  though  advised  by 
the  defendant,  Disborough,  that  he  had  no  right  ta  adjourn,  did^ 
after  taking  advice  from  others,  and  understanding  that  he  had 
a  discietiouary  power  to  adjourn,  agree  to  postpone  the  sale  ta 
some  future  day,  and  informed  the  said  John  D.  Outcalt  that  be 
would  adjourn  it ;  that  after  the  agent  went  away,  the  sheriff 
proceeded  with  the  sale,  and  sold  the  property  to  the  said  Disbo- 
rough for  a  merely  nominal  sum — the  property  in  New-Bruns- 
wick for  twenty-one  dollars,  and  the  property  at  South  River  for 
twenty  dollars ;  that  the  property  has  been  in  the  uninterrupted 
possession  of  the  complainant  for  forty  years,  and  is  worth  aC 
least  four  thousand  dollars ;  that  the  sheriff  has  made  out  deeds 
for  the  same  to  the  said  Disborough,  who  is  seeking  to  dispossess 
Ihe  complainant  by  ejectment.  The  bill  then  charges,  that  the 
sale  by  the  sheriff,  and  the  purchase  by  Disborough,  under  such 
circumstances,  was  a  fraud  upon  the  rights  of  the  complaioant ) 
was  illegal  and  unjust,  a  violatior>  of  equity,  and  a  sacrifice  of 
his  property  and  estate,  under  color  of  the  forms  of  law ;  and 
prays  an  injunction. 

The  objection  to  the  bill  for  want  of  equity,  was  put  upon  the 
ground,  that  the  plaintiff  had  not  set  out  his  title  Co  or  interest  in  ^ 
the  property  ;  that  unless  that  was  done,  the  court  could  not  — ^ 
judge  whether  there  had  been  any  sacrifice  of  interest  by  the  s:^ 
sale  or  not,  and  unless  such  injury  was  clearly  shown  tbtce  waM^fli 
nothing  to  sustain  the  injunction. 

It  is  a  general  rule,  that  the  party  seeking  to  be  protocted  bjmsm^ 


APRIL  TERM,  1S36.  217 

[Oatealt  y.  Disboroogh.] 

injunclioQ  in  the  possession  or  enjoyment  of  real  property,  must 
show  a  right ;  and  it  must  be  such  a  right  as  the  court  will  feel 
bound  to  protect  upon  his  own  showing,  against  the  act  of  the 
defendant  In  applications  for  injunctions  to  stay  waste,  the 
rule  is  strict.  In  such  cases  the  parties  generally  claim  under 
adverse  rights ;  and  unless  (he  complainant  will  show  a  sufficient 
title  in  himself,  the  court  will  not  interfere,  but  leave  him  to  his 
kgal  remedy  :  Field  v.  Jackson,  2  Dick.  599 ;  Whitelegg  v. 
Whiielegg,  1  Bro.  C.  C.  57.  When  the  title  is  a  disputed  one, 
the  injunction  will  be  refused :  Smith  v.  Collj/er,  8  Vesey,  89 ; 
and  lord  Eldon  said,  in  that  case,  he  remembered,  when  if  a 
piaiDtiflf  stated  that  the  defendant  claimed  by  an  adverse  title,  be 
stated  himself  out  of  court 

From  the  very  nature  of  the  proceedings  in  simple  injunction 
Cttsee  to  stay  waste,  the  propriety  of  this  principle  is  evident, 
especially  where  the  defendant  is  stated  to  have  an  adverse 
claim;  and  there  are  many  reasons  why  it  should  be  strictly  ad- 
hered tOf  that  are  not  fully  applicable  to  a  case  like  the  present 
Here  Che  defendant  is  not  stated  as  claiming  under  any  adverse 
title  or  right  Whatever  right  or  title  he  may  have,  it  is  just 
what  he  has  derived  from  the  complainant,  through  the  sheriff, 
and  no  more.  The  defendant  cannot  gainsay  the  title  of  the 
complainant,  whatever  it  may  be ;  at  least,  no  such  pretence  is 
«et  up  in  the  bill,  and  we  are  of  course  to  look  on  him  as  hold* 
log  simply  the  title  of  the  complainant. 

Again :  This  controversy  does  not  involve, or  call  in  question,  the 
title  of  the  respective  parties.  That  is  not  the  object  of  the  bill.    Nor 
18  it  framed  in  reference  to  the  settlement  of  any  dispute  about  the 
title.    The  gravamen  of  the  case  is,  that  the  defendant  fraudulently 
purchased  the  property  of  the  complainant  for  a  nominal  consid* 
eration,  when  it  was  worth  at  least  four  thousand  dollars ;  and  if 
the  complainant's  right  or  interest  is  stated  in  such  way  as  to  au- 
thorize him  to  come  in  and  complain  of  the  fraud,  and  entitle 
hiai  to  relief  against  it,  I  apprehend  it  is  sufficient     My  impres* 
sioQ  18,  that  the  complainant's  right  is  so  stated.     He  sets  out  in 
the  fiiit  place,  that  the  property  was  levied  on  by  the  shisriff  88 
98 
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bis  property,  and  sold  as  his  property ;  that  the  premises  itr^ 
worth  at  least  four  thousand  dollars ;  that-  he  has  been  in  the* 
uninterrupted  possession  of  them  for  about  forty  years,  and  thaC 
parts  of  them  are  in  the  hands  of  fermnte  holding  under  a  leasr 
from  him.  He  then  char^es^  thai  the  sale  was  a  fraud  upon  bis 
rights,  illegal  and  unjust,  and  a  sacrifice  of  bis  property  and 
estate ;  and  that  the  defendant  is  seeking  to  obtain  possession  of 
the  premises,  and  ehus  deprive  him  o^  bis  property. 

If  it  was  property  and  estate  which  he  has  possessed  without 
interruption  for  forty  years,  and  if  such  sale  was  fraudulent  and 
a  sacrifice  of  his  estate,  he  is  entitled,-  prima  facie,  to  be  protect- 
ed against  the  alleged  fraud  of  the  purchaser,  until  the  coming 
in  of  the  answer  and  the  further  order  of  the  court. 

The  second  ground  taken  for  dissolving  the  injunction  is,  that 
the  equity  of  the  bill  is  answered.  In  this,  I  think  the  defendant 
is  right. 

The  case  rests  entirely  on  the  charge  of  fraud  in  Disborougb^ 
the  purchaser,,  in*  advising  the  sheriflf  that  he  bad  no  right  to* 
adjourn^  wl>en  such  adjournment  was  requested  by  John  D.  Out^ 
calt ;  and  in  purchasing  the  property  for  a  nominal  sum,  knowing^ 
that  the  sheriflf  had  agreed  to  adjourn.  Now  Disborough  express- 
ly denies  that  he  was  present  when  Outcalt'  and  Cruser  were 
conversing  on  Irhe  day  of  sale.  He  denies  that  he  told  the  sheriflf 
be  had  no  right  to  adjoyrn  the  sale,  or  that  he  either  urged  or 
advised  him  not  to  adjourn  it.  He  further  denies  that  he  was 
present  at  any  conversation,  or  heard  any  conversation,  between 
the  said  John  D.  Outcalt  and  the  sheriflf  on  the  day  of  sale,  or  at 
any  other  time,  in  relation  to  the  adjournment  of  the  sale ;  that  he 
does  not  know  that  the  sheriflf  had  informed  or  promised  Outcalt 
that  he  would  adjourn  the  sale,  and  believes  he  did  not  so  inform 
or  promise  him. 

This  is  a  complete  denial  of  the  equity  as  against  Disborough^^ 
The  simple  purchase  of  the  property  at  sheriflf's  sale,  for  a 
nominal  consideration,  raises  no  equity,  unless  coupled  with 
fraud.  He  did  not  instigate  the  sale.  He  knew  of  no  agree- 
ment between  the  sheriflf  and  Outcalt,  that  the  sheriflf  was  to 
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mdjooni  it  to  a  future  day.  He  did  not  know  that  on  faith  of 
Uiat  promise  Outcait  bad  returned  hoone;  and  therefore  his  pur- 
chase, though  for  a  nominal  sum,  must  be  taken  to  have  been 
bona  fide. 

It  is  charged  in  the  bill  that  the  sheriff  promised  to  adjourn, 
and  then  sold  in  violation  of  bis  promise ;  and  it  is  alleged  that 
this  charge  is  not  sufficiently  answered.  Suppose  it  to  be  so,  it 
does  not  alter  the  case.  Admit  the  feet  as  staled,  that  here  was 
a  gross  fraud  on  the  part  of  the  officer,  can  that  fraud  be  trans- 
ferred to  the  purchaser  and  charged  upon  him,  when  he  knew 
Doibing  of  it?  This  defendant  is  not  to  answer  for  the  fraud  or 
tnalconduct  of  the  sheriff.  The  sheriff  is  no  party  to  this  suit 
The  purchaser  is  proceeded  against  alone,  and  his  answer  is  suf- 
ficient Co  protect  him. 

The  -court  does  Dot  wish  to  be  understood  as  intimating,  that 
'vrhere  a  sheriff  has  thus  deceived  a  party  in  execution,  and  pro- 
ceeded to  sell  his  property  at  a  great  sacrifice,  in  violation  of  a 
^•olemn  promise,  even4o  an  innocent  purchaser,  that  there  is  no 
lemedy.  It  is  enough  to  say,  that  this  bill  is  not  framed  to  meet 
a  case  of  ihat  description  ;  and  the  equity  of  the  case  as  present- 
ed by  it  having  been  fully  denied,  I  am  of  opinion  that  Che  in- 
Janction  should  be  dissolved. 
Injunction  dissolved. 
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In  the  matter  of  the  Guardianship  of  Abraham  Van  Houten, 

a  Minor. 

Upon  the  father*!  death,  the  mother  racoeeda  him  aa  gaardian  by  nature  of 
her  minor  child;  bat  when  a  teatamentary  gaardian  ia  conatitated  bj  Urn 
father,  the  natural  right  of  the  mother  muat  yield  to  the  will  of  the  father. 

To  take  away  from  the  mother  thie  natural  right,  the  father*!  intention  ahould 
be  manifest. 

Teitamentary  goardiane  etand  in  loco  parentis,  and  supersede  guardians  ap. 
pointed  by  the  orphans'  court. 

A  testator,  after  giving  the  residue  of  his  estate  to  his  infant  son,  ordering  his 
executors  to  invest  the  personal  estate  and  the  proceeds  of  his  real  estate 
for  his  benefit,  directs  as  follows :  **  I  do  further  order  that  my  ezecutora 
give  unto  my  said  son,  A.  V.  U.,  out  of  my  estate,  a  good  college  education 
and  a  decent  support  until  ho  arrive  nt  the  age  of  twenty  .one  years:*'  Held, 
that  the  right  and  power  of  directing  the  education  of  the  infant  is  vested 
in  the  executors,  and  that  they  are  entitled  to  the  custody  of  his  person  so 
far  as  is  necessary  and  proper  for  the  purposes  of  education. 

On  the  twenty-second  of  January,  1834,  Brant  Van  Biarcom 
and  John  S.  Van  Winkle,  executors  of  the  last  will  and  testa- 
ment of  Abraham  Van  Houten,  deceased,  filed  their  petition; 
stating  that  the  said  Abinham  Van  Houten,  foimerly  of  the  town* 
ubip  of  Palerson,  in  the  county  of  Essex,  by  his  last  will  and 
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testament,  bearing  date  on  the  sixteenth  day  of  February,  1825, 
after  giving  divers  legacies  and  bequests,  did  give,  devise  and  be- 
queath as  follows,  {pro  ut  state  of  the  case.)     That  the  testsitor 
appointed  the  petitioners  executors  of  his  said  will,  and  died  about 
the  6fleenth  day  of  May,  1825,  leaving  the  said  will  in  full  force, 
and  also  leaving  Abraham  Van  Houten,  an  infant  of  the  age  of 
about  six  months,  his  only  child.     That  the  petitioners  look  up- 
on themselves  the  execution  of  the  said  will  and  of  the  trusts 
therein  contained.     That  after  the  death  of  the  testator,  the  said 
iofJBiDt  remained  in  the  custody  and  under  the  guidance  and  di- 
rection of  his  mother,  Rachel  Van  Houten,  until  the  month  of 
November,  1832,  when  the  petitioners,  by  the  consent  of  the  said 
Rachel  Van  Houten,  and  in  execution  of  the  will  of  the  said 
CesCaCor,  took  the  said  infant  into  their  custody,  and  sent  him  to 
school  near  Newburg,  in  the  state  of  New-York,  where  he  re- 
mained for  about  six  months,  when  he  returned  home  to  his 
mother  in  Paterson.     That  the  said  school  being  about  to  be  dis- 
GooCinued,  the  petitioners  resolved  to  send  him  to  another  school 
in  Newburg,  whicti  in  their  opinion  was  a  suitable  place  for  his 
education,  and  gave  notice  of  such  their  determination,  and  of 
the  lime  when  it  would  be  necessary  for  the  infant  to  go,  to  the 
Baid  Rachel  Yan  Houten,  who  at  her  own  request  superintended 
his  preparations  for  going  to  school.    That  at  the  time  appointed, 
the  petitioners  called  for  the  purpose  of  taking  the  infant  to 
school,  when  they  were  informed  that  the  mother,  without  con- 
aulliog  the  petitioners,  and  against  their  will,  had  removed  the 
«aid  infant  from  home,  and   kept  him  and  still  keeps  him  from 
the  custody  of  the  petitioners.    The  petitioners  insist,  that  by  the 
will  of  the  said  testator,  they  are  guardians  of  the  estate  of  the 
«aid  infant,  and  also  of  his  person,  so  far  at  least  as  to  have  the 
custody  and  control  of  his  person  for  the  purpose  of  educating 
him  according  to  the  directions  contained  in  the  will  of  the  said 
testator.     The  prayer  of  the  petition  is,  that  the  said  infant  may, 
by  ilie  order  of  the  court,  be  restored  to  the  custody  and  guar- 
dianship of  the  petitbners,  for  the  purpose  of  being  educated  ac- 
^ordiof  to  the  order  and  directions  contained  in  the  said  will. 
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On  the  eighteenth  of  March,  1834,  the  said  Rachel  Van  Hou* 
ten  filed  her  petition,  stating  that  Abraham  Van  Houlen,  former- 
ly of  Paterson,  deceased,  by  his  last  will  and  testament,  dated 
the  sixteenth  day  of  February,  1836,  after  diveis  legacies  and 
bequests,  devised  as  follows,  {pro  ut  state  of  the  case,)  and  ap- 
pointed Brant  Van  Blarcom  and  John  S.  Van  Winkle,  executors 
of  his  said  will.  That  the  testator  died  on  the  fifteenth  day  of 
May,  1825,  leaving  Abraham  Van  Houten,  bis  only  child,  an 
infant  then  -aged  about  eight  months.  That  the  executors  proved 
the  will,  and  took  upon  themselves  the  execution  thereof.  That 
they  collected  the  rents  of  the  real  estate,  and  the  interest  upon 
the  bonds  and  other  securities,  and  that  the  estate  in  their  bands, 
belonging  to  the  said  infant,  is  amply  sutiicient  for  his  tupport 
and  education.  That  the  petitioner  is  the  mother  of  the  eaid 
infant,  and  has  been  appointed  his  guardian  by  the  orphans'  court 
of  the  county  of  Essex.  That  by  virtue  of  her  letters  of  guar- 
dianship, she  hath  always  had  the  custody  of  the  person  of  the 
said  infant  until  the  month  of  October,  A.  D.  1832,  whea  be 
was  sent  to  school  at  Newburg,  with  the  consent  of  the  petitioner. 
That  the  executors  have  paid  the  petitioner  all  moneys  necessary 
for  his  maintenance  and  education,  up  to  the  month  of  July, 
1832,  the  last  payment  having  been  made  in  the  month  of  Oc^ 
tober,  1832 ;  since  which  lime,  they  have  refused  to  pay  for  the 
maintenance  and  education  of  the  said  infant,  and  the  petitioner 
has  been  compelled  to  advance  a  large  sum  of  money  out  of  ber 
own  funds  for  his  support  and  education,  which  the  executors 
refuse  to  repay.  The  petitioner  prays  that  the  executors  may  be 
ordered  to  repay  the  moneys  so  advanced  by  her,  and  also  to  pay 
hereafter  to  the  petitioner,  as  guardian  of  said  infant,  for  his 
maintenance  and  education,  such  reasonable  sum,  and  in  such 
payments,  as  may  appear  just  and  proper. 

The  matter  was  heard  upon  the  petitions,  and  upon  the  fol- 
lowing statement  of  facts  agreed  upon  by  the  counsel  of  the  re- 
spective parties,  to  be  used  as  evidence  in  the  case,  viz. : 

"  The  will  of  Abraham  Van  Houten,  deceased,  and  the  probate 
thereof  by  the  petitioners,  are  admitted ;  also  that  letters  of  gtiar- 
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diansbip  were  granted  to  defendant  by  the  orphans'  court  of  the 
eoanty  of  Basex;  that  Abraham  Van  Honten  died  on  the  fif- 
teenth day  of  May^  1825,  and  that  he  left  an  only  son,  by  hia 
wife  Rachel  Van  Houten,  who  at  the  time  of  his  father's  death 
was  about  six  months  old,  and  is  now  the  subject  of  this  con- 
troversy ;  that  in  the  month  of  November,  1832,  Brant  Van 
Biarcom,  one  of  the  executors  of  Abraham  Van  Houten,  deceas- 
ed, went  to  Rachel  Van  Houten  and  informed  her  that  the  ex- 
ecutors of  Abraham  Van  Houten,  deceased,  intended  to  send  the 
said  Abraham  Van  Houten  to  some  school  out  of  Paterson,  for 
the  parpose  of  educating  him  as  directed  by  the  will  of  his  father, 
he  befin  that  lime  having  been  at  school  in  Paterson  ;  that  he 
Biufll  go  to  school  either  at  New-Brunswick^  New- Jersey,  Cald- 
well, New- Jersey,  or  Newburg,  New-York,   at  eaeh  of  which 
placei  there  was  a  proper  school  for  him,  and  that  she  might 
eboose  to  which  of  the  three  he  should  be  sent ;  that  after  some 
besitatioa  she  expressed  a  preference  to  Newburg,  as  a  Miss 
StmllZy who  had  formerly  resided  in  Paterson  and  in  whom  she  had 
confidence,  was  then  about  to  open  a  school  there,  and  if  he  must 
go  to  one  of  the  said  three  places  she  wished  he  might  be  taken 
there;  that  accordingly  the  said  Brant  Van  Biarcom  contracted 
with  ihe  teacher  of  said  school  for  the  tuition  of  the  said  Abra- 
ham ;-  that  he  was  taken  thiiher  by  the  said  Brant  Van  Biarcom 
and  John  S.  Van  Winkle,  and  was  accompanied  by  Catharine 
Van  Houten,  the  daughter  of  Rachel  Van  Houten ;  that  he  re- 
mained there  for  about  six  months,  at  the  end  of  which  time  he 
returned  to  his  mother  in  Paterson,  and  the  cost  of  his  schooling 
and  board  was  paid  by  the  said  executors.     About  the  mkldle  of 
Jane,  1833,  Miss  Shultz  having  ceased  to  teach  school  at  New- 
burg, the  said  Brant  Van  Biarcom  and  John  S.  Van  Winkle, 
executors^  dec.  gave  the  said  Rachel  Var>  Houten  notice  that  they 
should  send  the  said  Abraham  Van  Houten  to  another  school  in 
Newburg  on  the  first  day  of  July  then  next,  which  school,  on 
making  inquiry,  they  had  ascertained  to  be  a  good  and  proper 
•chool  for  the  said  Abraham  ;  that  the  said  Rachel  then  denied 
^  right  of  ihe  saki  executors  to  select  a  school  for  the  said  Abra- 
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ham,  or  to  send  him  to  school,  or  to  guardianship  over  bis  person 
for  that  purpose,  but  admitted  the  necessity  of  his  being  sent  to 
school  to  some  proper  person,  and  insisted  that  she  had  the  right 
to  select  said  school ;  that  she  then  wished  him  to  be  sent  to 
school  at  Elizabetbtown  or  Culdwell,  inasmuch  as  in  case  of 
sickness  or  accident  she  would  be  near  him ;  that  she  knew  no- 
thing about  the  school  at  Newburg  except  what  she  derived  from 
the  executors,  but  that  the  school  at  Caldwell  was  a  good  schooL 
The  executors  objected  to  his  going  to  CaldweU  and  insisted  on 
his  going  to  Newburg,  as  they  deemed  it  best  for  the  boy,  as  they 
alleged ;  but  Mrs.  Van  Houten  told  them  he  should  not  go  to 
Newburg.  That  the  said  executors,  on  the  said  first 0fi^iy, 
1833,  went  (o  the  liouse  of  the  said  Rachel  Van  Hoiii4ji,  pre- 
pared and  for  the  purpose  of  conveying  the  said  Abraham  to 
Newburg  to  school,  pursuant  to  their  notice ;  but  that  the  said  Abra* 
ham  was  ikH  there,  but  had  been  conveyed  by  the  said  Mrs.  Van 
Houten  to  school  at  Caldwell,  New-Jersey,  about  ten  miled  from 
Paterson  ;  that  this  was  done  without  the  knowledge  or  consent 
of  the  executors,  and  that  he  still  continues  there  and  has  been 
there  ever  since,  without  the  consent  and  contrary  to  the  wisk  of 
the  said  executors. 

'^  The  executors  clain),  under  the  will  of  Abraham  Van  Hou« 
ten,  the  custody  of  the  person  of  the  child,  so  fai  as  is  necessary 
to  their  educating  him,  and  the  right  of  selecting  the  school  and 
sending  him  to  the  school  selected  by  them. 

"  The  said  Rachel  Van  Houten  was  appointed  guardian  of  the 
said  child  by  the  orphans'  court  of  the  county  of  Essex,  on  the    ~ 
third  of  July,  1826,  and  by  that  authority  claims  the  custody  of^ 
the  child  and  the  right  of  selecting  a  school  for  him,  and  of  seeing^ 
him  properly  clothed  and  taken  care  of. 

<*  Since  he  has  been  at  school  at  Caldwell  the  executors  bavc^ 
refused  to  advance  money  for  the  clothing  or  schooling  of  the  8aic=f 
Abraham  Van  Houten,  on  the  ground  that  the  custody  of  the  sai^^: 
child  for  the  purpose  of  educatbn  had  been  withheld  from  th  ^^ 
executors  under  the  said  will ;  the  expense  of  clothing  and  edt^ 
cation,  so  far  as  they  have  been  paid^  except  as  herein  btfom'^ 
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Hatody  have  been  paid  by  the  said  Rachel  Van  Houten  out  of 
ker  own  property. 

*'  It  is  adcnitted  that  the  schools  at  Caldwell  and  Newburg 
were,  oq  the  first  of  July,  1833,  both  good  schools,  but  that  at 
that  time  the  executors  koew  nothing  of  the  character  of  either  of 
the  schools  at  Caldwell  or  Elizabethtown,  and  Rachel  Van  Hou- 
leo  knew  nothing  of  the  school  at  Mewburg,  but  that  she  had  the 
highest  recommendation  of  the  school  at  Caldwell  and  they  the 
highest  recommendation  of  the  school  at  Newburg. 

Barkalow  and  E.  Vanarsdale,  for  the  executors. 

JL  A  Penningtmt  and  /.  H,  Williamson,  for  Rachel  Yas 
lloaleli. 

Cases  cited  by  the  counsel  of  the  executors.  3  Salkeld,  176 ; 
Maseley,  108 ;  1  Ves^y,  sen,  90 ;  4  Bro,  P,  C,  302  \  2  P.  W. 
102;  1  Stra.  168  j  1  Maddock's  Chan,  271 ;  Rev,  Laws,  227, 
aec  JO ;  2  Fonbl  Eq.  247,  note;  Swinb,  3,  ch.  12. 

The  Chancellor.  From  the  petitions  filed  in  this  case,  and 
the  statement  of  facts  agreed  upon,  it  appears  that  the  questioof 
to  be  settled  between  the  parties  is  as  to  the  power  claimed  by 
each  OTer  the  person  of  the  infant.  The  mother,  Rachel  Yaa 
Houten,  claims  as  natural  guardian,  and  also  under  the  authori- 
ty and  appointment  of  the  orphans'  court  of  the  county  of  Essex. 
Her  letter 'of  guardianship  bears  date  the  third  day  of  July,  1826. 

The  executors  claim  under  the  will  of  the  testator.     After 

making  provision  for  his  wife,  and  disposing  of  certain  parts  of 

his  estate,  he  gives  all  the  residue  of  his  property  to  his  son 

Abraham,  (the  infant,)  and  orders  his  executors  to  rent  out  all  his 

property  lying  in  the  towns  of  Paterson  and  Hackensack,  and  all 

has  other  houses  and  lots,  and  the  proceeds  thereof,  with  the  per- 

flooal  estate,  to  put  out  to  interest,  for  the  benefit  of  his  sbo^ 

until  he  should  arrive  to  the  age  of  twenty-one  years.    Tboti 

foUows  this  clause :  "And  I  do  farther  order  that  my  exeeOMl 
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give  unto  my  said  son,  Abraham  Van  Houten,  out  of  my  estate/ 
a  good  college  education,  and  a  decent  support,  until  he  arrivev 
at  the  age  of  twenty-one  years." 

The  father,  while  living,  id  the  natural  guardian  and  protector 
of  hie  child;  and  he  cannot  be  divested  of  the  privilege,  excepC 
under  extraordinary  circumstances.  The  statute  of  Car.  2d 
conferred  on  the  father  a  power  to  appoint  testamentary  guar- 
dians, and  the  same  tight  exists  in  this  state  under  an  act  of  the 
legislature.  Where  such  guardians  are  appointed,  they  stand  in 
loco  parentis,  and  supersede  those  appointed  by  the  orphans^ 
court. 

[n  case  of  the  father's  death,  the  mother  succeeds  to  him  as 
goardian  by  nalure  ;  but  when  a  testamentary  guardian  k  odd- 
Btitutcd  by  the  father,  the  natural  right  of  the  mother  must  yield 
to  the  will  of  the  father.  It  is  paramount,  and  is  considered  a 
continuation  of  the  father's  authority.  To  take  away  from  the 
mother  this  natural  privilege,  the  father's  intention  should  be 
manifest.  The  words  are  not  important,  foe  the  intention  will 
govern :  Swinb.  pt.  iii.  c.  12. 

This  is  a  question  of  construction,  and  if  the  rule  of  law  were 
settled  the  court  would  conform  to  it ;  but  the  cases  on  the  sab- 
ject  are  few  and  unsatisfactory. , 

In  Bridges  v.  Hales  et  al.,  Moseley,  108,  the  testator  said, 
"  I  desire  that  my  son  and  daughter  may  be  under  the  care  and 
direction  of  sir  Thomas  Hales  and  Mrs.  Hales ;"  and  it  was  held 
to  amount  to  the  appointment  of  a  guardian.  That  case  is  more 
full,  and  leaves  less  room  for  doubt,  than  the  present  The  care 
and  direction  of  an  infant,  would  seem  almost  necessarily  to  im- 
ply the  guardianship ;  and  ii  does  not  appear  in  that  ease  that  the 
mother  was  living. 

In  Mendes  v.  Mendes,  1  Vesey,  90,  lord  Hardwicke  said,  the 
declaration  that  the  wife  shall  have  the  education  of  the  children, 
may  amount  to  a  devise  of  the  guardianship ;  but  he  does  not  decide 
thiU  it  will  in  all  cases,  or  even  as  a  general  rule.  It  might  hav0 
done  80  in  that  particular  case,  for  the  person  claiming  was  thtf 
mother,  who  bad  the  natural  right. 
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It  is  given  in  3  Salk.  176,  as  a  rule  of  tbe  civil  law,  that  the 
guardian  is  to  educate  bis  pupil,  pro  facultate  patrimonii  et 
dxgnitate  naialium  ;  and  this  word,  education,  is  said  to  com- 
prehend food,  raiment,  lodging,  physic  and  schooling. 

In  these  authorities  there  is  nothing  de6nite  to  guide  us ;  yet 
it  would  seem  that  the  leaning  of  the  courts  has  been  rather  in 
favor  of  the  right  setijp  by  the  executors. 

Not  being  bound  by  any  judicial  decisions  or  course  of  prac- 
tice in  the  courts,  I  feel  at  liberty  to  take  such  order  in  the  pre- 
mises, as  a  fair  interpretation  of  the  will  and  the  justice  and 
equity  of  the  case  before  me  appear  to  require. 

And  I  think,  in  the  first  place,  that  by  a  jnet  construction  of 
tbe  will  in  question,  the  executors  are  not  constituted  guardians 
of  tbe  person  of  the  infant,  so  as  entirely  to  supersede  the  natural 
rights  of  tbe  mother,  or  those  derived  under  the  authority  of  the 
orphans'  court.  The  intention  of  the  testator  is  not  so  apparent 
to  my  mind,  as  to  justify  such  construction.  When  the  will  was 
made,  tbe  infant  was  at  the  breast,  and  it  cannot  be  presumed 
that  the  father  intended  to  give  the  absolute  guardianship  of  him 
to  strangers  in  preference  to  the  mother. 

I  am,  nevertheless,  clearly  of  opinion,  that  tbe  duties  of  the 
executors  are  not  limited  to  the  mere  furnishing  of  the  money 
necessary  for  the  education  of  the  infant.  They  are  to  give  him 
a  good  'College  education.  They  are  not  only  to  provide  the 
means,  but  they  are  to  see  that  the  thing  is  done ;  and  for  this 
purpose  it  is  necessary  that  they  should  have  some  power.  This 
roust  be  either  a  power  of  supervision,  or  a  power  of  direction. 
If  of  supervision  merely,  then  it  will  be  the  duty  of  the  execu- 
-tors  to  supply  the  necessary  means ;  and  if  they  are  improperly 
appropriated,  or  not  appropriated  at  all,  to  make  application  to  this 
court  for  such  aid  as  may  be  suitable  to  the  exigency  of  the  case. 
If  •f  direction,  then  it  appertains  to  the  executors,  when  the  in- 
fant has  attained  a  proper  age,  to  direct  and  control  his  education, 
by  selecting  the  place  or  places  where  he  shall  be  instructed. 

In  my  judgment,  it  is  the  power  of  direction,  and  not  of  su- 
pervision merely,  that  belongs  to  the  executors  in  this  case.  This 
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opinioQ  is  fouDded  on  what  I  consider  to  be  a  just  construaioo  of 
the  will,  as  well  as  in  the  reason  of  the  thing.  The  executon 
are  to  give  the  education  out  of  the  estate.  It  is  a  duty  coupled 
with  a  trust  They  are  bound  to  supply  means,  but  the  amount 
and  the  manner  of  application,  in  its  fullest  extent,  is  clearly 
within  their  discretion.  To  give  a  good  education,  it  is  necessa- 
ry that  proper  steps  be  taken  early  in  life,  and  they  must  be  dili- 
gently pursued  till  the  matter  is  accomplished.  In  taking  and 
pursuing  these,  soundness  of  judgment  is  to  be  preferred  to  ten- 
derness of  affection.  There  must  be  laid  down  and  maintained 
a  course  of  moral  discipline,  as  well  as  mental  training ;  and 
for  this  purpose  much  discretion  is  needed  in  selecting  the  persons 
under  whose  immediate  care  and  government  the  infant  is  to  be 
placed. 

Generally  speaking,  the  mother  of  an  only  son,  is  not  the 
most  suitable  person  to  be  charged  with  these  importaot  trusts ; 
and  hence  it  frequently  happens  that  fathers,  by  their  last  wills, 
give  the  care  and  guardianship  of  their  children  to  friends.  In 
this  case,  the  testator  does  not  order  the  mother  to  give  the  edu- 
cation to  the  infant,  and  that  the  executors  shall  defray  the  ex- 
pense out  of  the  estate.  If  he  had  so  ordered,  it  would  have 
been  conclusive.  Not  having  done  so,  it  affords  ground  for  the 
opinion  that  such  was  not  his  intention.  This  opinion  accords 
with  what  I  consider  to  be  the  reason  of  the  thing ;  and  I  feel 
satisfied,  under  these  circumstances,  to  say,  that  the  power  of 
directing  the  education  of  the  infant  is  vested  in  the  exec- 
utors. 

Having  settled  the  principle,  the  court  feels  bound  to  add,  that 
the  power  of  the  executors  is  very  far  from  being  an  absolute 
power,  to  be  exercised  arbitrarily  and  at  their  mere  caprice.  It 
should  be  exerted  tenderly  and  discreetly,  and  with  a  constant  • 
reference  to  the  views  and  feelings  of  the  mother.  It  is  right 
that  she  should  be  consulted  as  to  the  disposition  of  her  son,  and 
her  desires  gratified,  if  they  may  be  consistently  with  hb  inter- 
est. In  case  of  a  difference  of  opinion,  that  of  the  executors  is 
to  prevail.    But  the  mother  ought  to  know,  and  the  execotoiB 
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should  always  remember,  that  in  case  of  any  abuse  of  power, 
or  any  impropriety  of  conduct  on  the  part  of  the  executors,  this 
coart  will  always  be  open  to  hear  complaints  and  redress  griev- 
ances. It  will  look  with  a  vigilant  eye  upon  the  conduct  of  those 
who  are  entrusted  with  the  education  of  orphans,  and  whatever 
is  wrong  will  speedily  be  made  right.  The  general  jurisdiction 
of  chancery  over  them  is  complete,  and  the  mother  has  a  right 
to  Gonne  in  at  any  time  and  be  heard  as  against  these  executors. 
If,  to  use  the  language  of  lord  Macclesfield,  the  court  shall  have 
reason  to  suspect  that  the  infant  is  likely  to  suffer  by  the  conduct 
of  the  executors,  or  if  they  choose  to  make  use  of  methods  that 
may  turn  to  the  prejudice  of  the  infant,  the  court  will  interpose 
and  order  the  contrary :  Duke  of  Beaufort  v.  Berty^  1  P.  W. 
7X)5.  The  executors  are  invested  with  a  delicate  and  responsible 
trust,  and  the  court  will  interfere  against  their  acts,  if  acting  in 
a  manner  inconsistent  with  their  duty :  2  Kent^  186 ;  Jac,  R. 
245:  4  Cond.  Chan,  R.  119,  Lyons  v.  Blenkin.  So  the  chan- 
cellor may  at  any  time  inquire  whether  the  course  of  education 
parsued  is  such  as  it  ought  to  be,  and  whether  the  school  at 
which  the  infant  is  placed  is  a  proper  one. 

It  may  be  remarked,  also,  that  the  power  of  the  executors  is 
fKii  to  be  extended  by  implication  beyond  what  is  reasonable  and 
proper.  It  is  not  that  of  a  guardian,  and  therefore  when  the  child 
is  not  at  school,  he  is  to  be  under  the  care  and  protection  of  the 
mother;  and  she  is  at  no  time  to  be  deprived  of  access  to  him, 
or  prevented  from  ministering  to  his  wants.  In  no  event  is  he  to 
be  removed  without  the  jurisdictbn  of  the  court  without  the  con- 
sent of  the  mother,  or  the  leave  of  the  court. 

The  infant  has  been  at  the  school  in  Caldwell  upwards  of  a 
year.  The  court  does  not  think  it  necessary  to  remove  him 
thence,  simply  as  evidence  that  the  executors  aie  reclothed  with 
their  proper  authority.  He  must  be  considered  as  from  this  time 
under  their  control  while  he  remains  there.  And  as  changes  are 
frequently  injurious,  and  no  complaint  has  been  made  of  the 
school  where  his  mother  placed  him,  be  is  not  to  be  removed 
Chenee  without  baring  it  referred  to  a  master  to  report  upon  the 
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expediency  of  such  a  measure.  Such  reference  will  be  made  at 
any  time,  upon  proper  application. 

The  executors  will  refund  to  the  mother  the  amount  disbursed 
by  her  since  the  first  of  July,  1S33 ;  and,  as  the  court  sees  no 
cause  to  censure  either  party,  it  is  right  that  the  costs  of  both 
petitions,  and  the  proceedings  thereon,  be  paid  by  the  executors 
out  of  the  infant's  estate. 

Something  was  said  at  the  hearing  as  to  the  jurisdiction  of 
this  court,  seeing  that  the  mother  claimed  authority  under  a  let- 
ter of  guardianship  issued  by  the  orphans'  court  I  do  not  per- 
ceive that  this  appointment  creates  any  difficulty.  It  gives  the 
guardian  all  the  power  over  the  person  of  the  ward,  that  could  be 
given  under  the  circumstances  of  the  case ;  and  this  may  be  ex- 
ercised consistently  with  the  rights  of  the  executors.  These,  al- 
though limited  in  extent,  are,  as  far  as  they  go,  paramount  and 
superior.  Nor  b  it  necessary  for  the  executors  to  resort  to  a  cer- 
tiorari to  have  the  letters  revoked.  The  parties  are  now  before 
the  proper  tribunal,  and  this  court  has  power  to  do  equal  justice 
to  all  parties  concerned,  and  regulate  their  respective  rights  and 
duties.  The  letters  of  guardianship  are  general,  extending  to 
both  person  and  property,  and  they  can  be  in  no  other  form  when 
emanating  from  the  orphans'  court:  Ten  Brook  v.  McColm 
and  UT.,  7  Hals.  97.  Yet  it  will  hardly  be  contended  that  they 
give  a  power  to  the  guardian  over  the  property  of  the  ward ;  or 
that  the  executors,  who  have  the  power  under  the  will,  cannot 
exercise  it  until  these  letters  are  annulled  and  set  aside. 

It  is  accordingly  declared,  th^t  the  right  and  power  of  direct- 
ing the  education  of  Abraham  Van  Houten,  the  infant,  is  by  the 
last  will  and  testament  of  Abraham  Van  Houten,  deceased,  vested 
in  his  executors,  and  that  they  are  entitled  to  the  custody  of  his  per- 
son so  far  as  is  necessary  and  proper  for  the  purposes  of  education. 

And  it  is  ordered  that  the  said  infant  shall  at  no  time  be  taken 
without  the  jurisdiction  of  this  court,  unless  by  the  consent  of  the 
mother  or  the  leave  of  the  court ;  and  that  the  motlier  shall  at 
all  times  have  free  access  to  him,  and  when  not  at  school  he  shall 
he  under  her  care ;  that  be  be  not  removed  from  bis  present  school 
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without  a  reference  to  a  master ;  and  that  all  parties  be  at  liberty 
lo  apply  to  this  court  for  direction. 

And  it  b  further  ordered,  that  the  expenses  of  the  mother  since 
the  first  of  July,  1833,  and  the  costs  of  both  petitions  and  the 
proceedings  thereon,  be  paid  by  the  executors  out  of  the  estate 
of  said  infant. 


Samuel  Boulton  et  al.  v.  The  Administrators  of  Jonat»ai^ 
Scott  et  al. 

Tbe  doeMe  of  the  ofph&ns*  couit  upon  the  final  settlement  of  this  accomilii  of 

adminietrators,  adjudging  tliat  due  and  legral  notice  of  such  settlement  waa 

given,  is  final  and  conclusive,  and  this  court  cannot  afterwards  inquire  into 

the  fact  of  notice. 
In  tbe  exercise  of  the  power  of  the  court  to  relieve  against  fraud,  the  court 

will  extend  its  aid  for  the  relief  of  parties,  whether  the  subject  infected 

with  frand  be  a  simple  contract,  a  deed  or  a  judgment. 
Jod^rments  of  courts  of  law  are  liable  to  be  relieved  against  on  account  of 

fraud  in  the  procurement  of  them,  and  the  same  principle  applies  to  de- 
crees on  judgments  of  the  orphans*  court. 
Tbe  act  declaring  the  sentences  and  decrees  of  the  orphans'  court  final  and 

conclusive,  only  places  them  on  a  footing  with  other  courts,  and  does  not 

at  all  interfere  with  or  abridge  the  jurisdiction  of  the  court  of  ehancery  over 

tbe  same  subject  matter. 
It  w  not  enough  that  the  orphans*  court  may  have  erred  in  judgment  as  to  a 

•object  matter  properly  before  them ;  they  must  have  been  led  into  error  by 

come  fraudulent  and  unconsciencious  act  or  omission  of  the  party  to  be  ben- 

efitted,  or  this  court  can  take  no  cognizance  of  it. 
It  is  not  the  province  of  a  coiirt  of  equity  to  review  the  sentences  or  jujlg. 

menta  of  other  tribunals,  to  ascertain  whether  they  have  erred  in  the  eter. 

eiee  of  their  judicial  power  and  discretion  in  matters  over  which  they  had 

complete  jurisdiction. 
Legatees  cannot  call  upon  the  administrator  of  the  executor  of  the  will  for 

the  payment  of  legacies.    Such  administrator  must  account  with  an  admin. 

iatrator  de  bonis  non  of  the  testator,  and  the  administrator  de  bonis  non  must 

acemint  with  the  legatees. 

Bill  by  residuary  legatees  for  an  account,  and  for  payment 
of  the  balance  found  due,  filed  June  twenty-sixth,  1832.    The 
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cause  was  heard  upon  bill,  answer,  replication  and  pfoofn.     Thtf 
material  facts  disclosed  by  the  pleadings  and  evidence,  are  eon- 
tained  in  the  chancellor's  opinion. 

A.  Brown  and  Wall,  for  complainants. 

Wilson  and  Southard,  for  defendants. 

Cases  cited  by  defendants'  counsel  Rev,  Laws,  777,  787  ^ 
3  John.  Chan,  R,  375 ;  2  Vesey,  135  ;  2  John,  Chan.  i?.  612  j 
1  Sch.  and  Lef,  201. 

The  Chancellor.  This  is  a  bill  by  residuary  legatees,  for 
an  account  generally,  and  for  payment  of  the  balance  found  due. 
Priscilla  Scott  died  in  1797,  leaving  a  last  will  and  testament,  of 
which  Jonathan  Scott  was  appointed  the  executor.  After  order- 
ing her  debts  and  expenses  to  be  paid,  and  making  some  small 
bequests,  she  gave  the  residue  of  her  estate,  all  of  which  consist- 
ed of  personal  property,  to  the  children  of  her  two  daughters^ 
Hannah  Boulton  and  Esther  Johnson,  to  be  paid  to  them  in  equal 
portions  as  they  should  severally  arrive  al  age.  The  inventory 
amounted  to  three  hundred  and  seventy-nine  pounds  eleven  shil- 
lings and  eleven  pence— *equal  to  one  thousand  and  twelve  doUars 
and  twenty-six  centa;  aqd  the  bill  charges  that  after  paying  the 
debts  and  expenses,  there  cemained  in  the  hands  of  the  executor 
a  considerable  balance  as  the  residuum  of  (he  estate.  Thai  the 
said  executor  paid  at  different  times  to  each  of  the  residaary  lega- 
tees under  the  will,  the  sum  of  twenty  pounds  in  the  whole,  and 
no  more ;  and  without  having  made  any  settlement  of  the  estate 
in  the  orphans'  court,  he  departed  this  life  in  1831,  intestate ; 
whereupon  administration  upon  his  estate  and  efleets  was  grant- 
ed to  Henry  Scott  and  Robert  J.  Sutton.  The  bill  then,  after 
stating  various  pretences  of  the  said  defendants,  and  among  oth- 
ers, that  the  said  administrators  had  obtained  letters  of  adminis- 
tration de  bonis  non  cum  testamento  annexo,  of  the  goods^  rights 
and  credits  of  Priscilla  Scott,  deceased,  in  February,  1831,  and 
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in  August  of  the  same  year  exhibited  their  account  of  the  estate  of 
the  said  Priscilla  Scott,  to  the  orphans'  court  of  Burlington,  for 
allowance,  and  that  the  same  was  allowed  and  the  balance  struck 
and  ascertained ;  and  that  the  estate  of  Jonathan  Scott  is  exone- 
rated from  all  claims  beyond  the  balance  appearing  by  said  ac^ 
count  to  remain  in  the  hands  of  the  said  administrators.  Charges 
that  the  complainants  had  no  notice  whatever  of  the  intention  of 
the  said  Henry  Scott  and  Robert  J.  Sutton  to  exhibit  such  ac- 
count to  the  orphans'  court,  until  after  the  decree  obtained  ;  that 
there  is  fraud  and  mistake  apparent  upon  the  face  of  the  account, 
inasmuch  as  they  have  neglected  to  charge  themselves  with  in- 
terest on  the  balance  in  their  hands;  wherefore  the  complain- 
ants submit  that  the  pretended  settlement  constitutes  no  legal  bar 
to  the  recovery  of  their  just  claims.  There  are  other  charges 
not  material  to  be  adverted  to.  The  bill  prays  for  an  account  of 
all  and  singular  the  estate  of  Priscilla  Scott;  which  came  to  the 
hands  of  the  said  Jonathan  Scott  in  his  life  time,  or  which  was 
received  by  him  or  any  other  person  by  his  order  or  for  his  use, 
d&c.,  and  thiU  the  residue  may  be  paid  to  the  complainants. 

The  answer  of  the  administrators  of  Jonathan  Scott,  stating 
themselves  to  be  also  adorinistrators  of  Priscilla  Scott,  de  bonis 
non  cum  testamento  annexo,  admits  the  will  of  Priscilla  Scottj 
the  inventory,  &c.  It  states  that  they  loaned  eight  hundred  dol- 
lars to  one  John  Hoskins,  on  his  bond,  and  that  he  was  in  flour- 
ishing business ;  that  he  paid  the  interest  for  fourteen  years,  and 
in  1820  became  insolvent ;  that  the  administrators  received  ten 
per  cent  of  the  amount  due,  being  all  that  could  be  obtained. 
The  administrators  admit  that  Jonathan  Scott,  as  executor,  did 
not  render  an  account  of  his  administration  of  the  estate,  and 
allege  that  they  do  not  know  what  amount  came  to  his  hands. 

They  admit  that  after  the  death  of  Jonathan  Scott,  they  took 
out  letters  of  administration  upon  his  estate,  and  also  letters  of 
administration  with  the  will  annexed  Upon  the  goods,  dec,  of 
Ptiscilla  Scott,  not  administered.  Finding  no  account  of  the 
property  of  Priscilla  Scott,  that  had  come  to  the  hands  of  Jona- 

tiiaa  Scott,' they  catued  or  procured  an  appmisetneot  ttrbe  madf 
30 
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OD  the  Dineieenth  of  May,  1831,  araouDting  to  twelve  hundred 
and  thirty-seven  dollars  and  forty-four  cents,  and  filed  it  in  the 
surrogate's  office.     They  have  received  no  goods  or  chattels  o( 
the  estate  of  Priscilia  Scott,  except  so  far  as  the  receipt  of  the 
estate  of  Jonathan  Scott  shall  be  coi>sidered  a  receipt  of  the  es* 
tate  of  PrisclUa  Scott,  to  the  amount  in  his  hands  at  the  time  of 
his  death.     That  on  or  about  the  thirtieth  of  June,^  1831,  they 
exhibited  to  the  surrogate  their  account  of  so  much  of  the  estate 
of  Priscilia  Scott  as  came  to  the  hands  of  Jonathan  Scott  in  his 
life  time,  or  to  their  hands  as  administrators,  and  of  his  and  their 
payments  out  of  the  same ;  which  account,  after  being  audited, 
was  allowed  at  August  term,  then  next ;  that  notice  was  given 
of  their  intention  to  exhibit  their  account,  and  no  exception* 
were  made  to  the  same.     They  insist,  therefore,  that  the  com- 
plainants had  legal  lyotice  of  the  intention  of  the  said  admioiip 
trators  to  exhibit  their  account,  and  that  the  decree  is  bindiflgn^ 
and  conclusive  upon  the  complainants.     They  deny  the  chaiajj^ 
of  fraud  or  mistake,  and  allege  that  even  if  there  should  1^3 
fraud  and  mistake  that  the  account  is  final,  onless  such  fraiidi||S 
mistake  be  proved  to  the  orphans'  court,  and  upon  soeh  proof  iH 
resettlement  of  the  account  be  ordered  by  the  orphans'  court. 

Considerable  testimony  w*as  taken  respeetiiig  the  alleged  hum 
of  the  money  loaned  to  Hoskins,  but  tb^  whole  of  it  was  verjr 
properly  laid  out  of  the  case  upon  the  argument.     The  evideooe 
is  not  such  as  to  authorize  any  claim  for  allowance. 

The  defendants  admit  the  claim  of  the  complainanta  to  a  cer- 
tain extent ;  that  is  to  say,  they  admit  there  is  in  their  hands  as 
administrators  de  bonis  non  cum  testamento  annexo  of  Priacillt 
Scott,  deceased,  the  amount  found  due  from  them  by  the  decres 
of  the  orphans'  court,  and  for  which  they  are  ready  to  acoouot 
With  this  the  complainants  are  not  satisfied.  They  insist  that 
inasmuch  as  the  decree  was  made  and  the  account  passed  with- 
out lawful  notice,  and  as  there  is  fraud  and  mistake  ip  it^  it  form 
no  bar  to  their  claim  for  4  general  account.  Ip  ao9W?r  to  thi% 
the  defendant  allege  that  tber^  was  lawful  notioot  4^4  that  if  it 
bs  a  proper  sutject  fo^  the  inquiry  of  this  court  at  ibis  tlmoi  the 


JULY  TERM,  1835.  236 

[BmHoo  «t  al.  ▼.  Adiii'n  of  Scott  et  al.] 

tvidence  is  sufikient  (o  prove  it.  They  deny  the  charg«  of  fraud 
or  mistake,  and  set  up  in  their  answer  that  this  court  has  no  ju- 
risdiction or  authority  to  look  into  that  question ;  that  by  statute 
it  belongs  exclusively  to  the  orphans'  court,  and  that  the  appli- 
caikxi  for  redress  should  be  there. 

1.  As  to  the  notice  given  by  the  administrators.     Upon  this 
point,  the  judgment  and  decree  of  the  orphans'  court  is  final  and 
coDclusive  on  this  court.     It  cannot  review  the  decree  of  the  or- 
pfaans' -court,  'nor  consider  it  as  a  nullity.    That  court  has  adju- 
dicated upon  the  subject,  and  it  has  decreed  that  due  and  legal 
nolice  of  the  intended  settlement  was  given.     That  fact  forms  a 
part  of  the  sentence  of  the  court ;  and  that  sentence  being  now 
set  up  as  a  bar,  this  court  cannot  go  into  the  question  of  irregu- 
iarity,  but  must  take  it  that  the  fact  was  properly  and  sufficient- 
ly proved.     1  do  not  mean  to  say^hat  the  want  of  legal  notice 
'»JBi^ht  not  be  assigned  for  cause  of  error,  in  a  proceeding  fitly 
•'  -Offoaght,  to  reverse  and  set  aside  the  decree,  before  a  proper  tri- 
' .  Jiaoal.    With  that  question  I  have  nothing  to  do.     I  desire  to  be 
*  -^1||MeffStood  as  simply  saying,  that  the  fact  that  these  defendants, 
'  as  administrators  de  bonis  non,  &c.  of  Priscilla  Scott,  gave  no- 
tice that  they  would  seUle  their  account  as  such  administrators, 
must  be  takon  as  conclusively  settled  by  the  orphans'  court. 

It  will  be  observed  that  there  is  no  charge  of  frnud  connected 
with  the  charge  of  want  of  notice.  It  is  not  alleged  that  under 
an  insufficient  notice  they  proceeded  to  settle  matters  that  did  not 
appertain  to  tlieir  office,  and  tiiat  they  made  such  notice  a  cloak 
and  thereby  deceived  others.  Something  of  that  kind  was  hint- 
ed at  in  the  argument ;  but  there  is  nothing  of  it  charged  in  the 
bill.  That  seeks  to  avoid  the  decree  upon  the  final  account,  on 
two  grounds  only ;  the  one  is  want  of  notice,  the  other  fraud  and 
mistake  apparent  on  the  face  of  the  account  itself.  I  think  that 
vpon  general  principles,  well  established,  this  court  cannot  inquire 
into  the  fact  of  notice.  Such  was  the  opinion  of  the  court  in  the 
<ase  of  Bnrtis  v.  Adm^rs  of  Hopkins.  To  a  bill  for  an  account 
-^nd  to  avoid  a  settlement  of  an  insolvent  estate,  made  in  the  or- 
phalli  court  of  the  county  of  Monmouth,  on  the  ground  that  the 
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decree  had  been  obtained  witbout  giving  the  proper  notice  requi- 
led  by  the  act,  tbe  defendants  set  up  tbe  decree  itself  by  way  of 
plea,  and  the  plea  was  allowed. 

.  i  .9^1  it  1  ohould  be  in  error  on  tbis  point,  I  am  of  opinion  that 
'  Uw  fact  of  notice  is  sufficiently  established.  The  court,  upon  the 
allowance  of  the  account,  certify,  that  it  appears  to  them  that  it 
baa  been  advertised  according  to  law;  and  tbis  certificate  is 
founded  on  the  affidavit  of  the  two  administrators,  taken  before 
the  surrogate  in  the  usual  form.  Besides  this,  two  witnesses 
have  testified  to  having  seen  notices  posted  up  in  public  places  in 
the  county.  One  saw  a  notice  at  Rogers's  public  house  in  Bur- 
lington  city,  and  the  other  saw  one  at  Bustleton  in  said  county ; 
both  informing  that  the  defendants,  as  administrators  of  Priscilla 
Scott,  deceased,  intended  to  exhibit  their  final  account  at  the 
August  term  (1831)  of  the  orphans'  court  of  the  county  of  Bur- 
hngton.  This  evidence,  i  apprehend,  would  be  sufficient,  if  it 
were  incumbent  on  tbe  defendants  to  establish  and  prove  the 
fact. 

2.  The  next  ground  taken  by  tbe  complainants  is,  that  there 
is  fraud  and  mistake  apparent  on  tbe  face  of  the  account;  and 
therefore  tbey  are  entitled  to  have  tbe  account  restated,  it  form- 
ing no  bar  to  their  claim. 

The  defendants,  as  has  already  been  stated,  deny  the  fact,  and 
they  deny  the  jurisdiction  of  the  court  to  inquire  into  the  fact. 

It  wjll  be  proper  to  ascertain,  in  the  first  place,  whether  th^ 
court  has  jurisdiction.  If  it  lias  not,  it  will  be  saved  the  trouble 
of  an  investigation. 

Fraud  is  one  of  the  most  extensive  and  useful  heads  of  equity 
jurisdiction  ;  and  in  the  exercise  of  its  power  under  this  head,  the 
court  has  exerted  its  aid  for  the  relief  of  parlies,  whether  the  sub- 
ject infected  with  fraud  was  a  simple  contract,  a  deed  or  a  judg- 
ment. The  judgments  of  courts  of  law  are  liable  to  be  relieved 
against,  on  account  of  fraud  in  the  procurement  of  them ;  and 
such  has  been  the  practice  of  tbis  court  from  the  earliest  periods 
of  its  history.  Vide  Barnesley  v.  Powell^  1  Vesey^  289.  Awards, 
i/  fraudulently  obtained,  may  be  set  aside  in  equity:  Brawn  7, 
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Brawnj  1  Vernon^  167,  and  the  cases  there  cited,  .(Raitfiby'tf 
«lilioD.)  A  court  of  equity  will  give  relief  against  a  verdidt 
fraudulently  obtained :  Bateman  v.  Willoe^  I  Sch*  mtut  Le^ 
205 ;  and  against  the  probate  of  a  will  procured  by  ftftud^  1  ^1^ 
290.  And  it  has  even  been  held  that  a  private  act  of  pMta^' 
ment,  obtained  upon  fraudulent  suggestions,  maiy  -be  relisveil 
against :  2  Camm.  346  ;  Hargrav^s  Jur.  ArgunL  v.  2,  398 ; 
McKenzie  v.  Stewart^  Dam.  Proc  1754;  Cruise  Dig,  1\L 
33;  Private  Act,  50,  51.  A  decree  of  this  court,  obtained  by 
fraud,  may  be  set  aside  upon  an  original  bill,  in  the  nature  of  a 
bU!  of  review :  MusseU  v.  Morgan,  3  Bro.  C,  C.  74 ;  Rich- 
fnond  V.  Tat/leur,  1  P.  Wms.  734 ;  Loyd  v.  ManseU,  2  P. 
Wms.  73. 

It  is  unnecessary  to  multiply  authorities  on  so  plain  a  proposi- 
tion. The  general  principle  can  admit  of  no  dispute  at  this  day, 
And  it  must  apply  to  decrees  or  judgments  of  the  orphans'  court 
equally  with  the  judgments  of  other  courts,  unless  there  be  some 
special  exemption  in  favor  of  that  tribunal.  This  exemption  is  set 
«p  and  attempted  to  be  maintained  by  the  counsel  of  the  defend- 
ants. They  contend  that  the  account  is  final  and  conclusive  by 
the  act  relating  to  the  settlement  of  accounts  in  the  orphans'  court, 
except  in  certain  cases  of  fraud  or  mistake ;  in  which  cases  the 
party  injured  may  apply  to  have  the  account  opened  and  restated ; 
and  that  the  resettlement  must  be  by  and  in  the  orphans'  court, 
and  none  other.  This  position  cannot  be  maintained  upon  prin- 
ciple. It  is  founded  on  an  erroneous  view  of  the  general  power  of 
this  court,  and  the  true  construction  of  the  act  of  the  legislature. 
When  the  act  declares  the  sentences  and  decrees  of  the  orphans' 
court  final  and  conclusive,  it  only  places  them  on  a  footing  with 
tbe  judgments  of  other  courts.  It  does  not  take  away  the  gene- 
ral jurisdiction  of  the  court  of  chancery.  It  certainly  does  not  in 
positive  terms,  and  it  is  not  called  for  by  necessary  implication, 
even  if  such  result  could  he  produced  by  implication.  So  when 
the  statute  gave  the  orphans'  court  power  to  open  its  own  decrees 
4ipoQ  certain  conditions,  in  cases  of  account,  whereby  important 
frcilities  were  i^fibrded  to  the  correct  administration  of  justice,  it 
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did  not  intend  to  say,  that  the  court  of  chancerj  should  have  no 
power  to  interfere  upon  its  own  acl^nowiadged  prkiciplet.  Giving 
certain  powers  to  the  orphans'  court,  cannot  divest  tM  court  of 
similar  powers.  Those  who  choose  may  8tilt|N||iie  tiere^  where 
the  conscience  of  the  defendant  may  be  tertiM/  aod  wbere  the 
means  of  relief  are  more  ample  and  tatisfactory* 

This  question  is  not  a  new  one.  It  was  raited  and  much  dis- 
cussed in  the  case  of  Burtis  v.  HopkihBj  before  referred  to. 
Chancellor  Williamson  then,  in  a  very  learned  and  conclusive 
opinion,  repudiated  the  doctrine  now  contended  for,  and  decided 
that  our  statutes  in  regard  to  the  settlement  of  accounts  in  the  or- 
phans' courts,  did  not  at  ail  interfere  with  or  abridge  the  juris- 
diction of  this  court  over  the  same  subject  matter* 

The  following  is  an  extract  from  the  opinion  delivered  in  that 
case : — "  But  it  was  argued  that  the  legislature  have,  by  positive 
enactment,  declared  that  the  sentence  or  decree  of  the  orphans? 
court  on  the  final  settlement  and  allowance  of  the  accounts  of 
executors,  &c.  shall  be  conclusive  upon  all  parties,  and  exonerate 
and  discharge  them  from  the  demands  of  creditors,  except  in  the 
cases  there  provided  for.  But  this  provision  was  only  intended 
and  designed  to  make  the  decrees  of  the  orphans'  court  as  con- 
clusive as  the  judgments  of  other  courts ;  and  the  general  prin- 
ciple is,  that  the  judgment  of  every  court  of  competent  jurisdic- 
tion, directly  upon  the  matter,  is  conclusive  in  any  other  court : 
Bull,  243,  244.  But  fraud  infects  the  judgment  itself,  and,  ia 
the  language  of  lord  Hardwicke,  annuls  the  whole  in  the  con- 
sideration of  this  court.  Nor  can  the  authority  given  to  the  orphami' 
court  to  correct  their  own  sentences  and  decrees,  wliere  a  party 
applying  for  a  resettlement  shall  prove  some  fraud  or  mistake 
therein  to  the  satisfaction  of  the  said  orphans'  court,  oust  this 
court  of  jurisdiction.  But  ii  does  most  clearly  prove,  that  the 
legislature  had  no  intention  to  afford  protection  to  fraud.  This 
provision  was  evidently  intended  to  give  to  those  courts  authority 
to  correct  their  own  decisions,  wliere  some  estate  not  inventoried 
or  accounted  for,  should  afterwards  be  discovered,  or  where  an 
ailpwance  of  some  item  had  been  fraudulently  obtained,  or  lome 
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miiBtake  interveaejf  in  Uia  settlement.    And  it  is  a  very  just  and 
"wiae  proyiiioo^  as  ia  maDj  cases  such  frauds  and  mistakes  can 
be  deteqiad  And  cibrrected  ia  the  court  settling  their  accounts,  with 
less  exppQie  aofLmfiy  than  must  inevitably  attend  a  suit  in  this 
court    Bui  lbai%1ithoriiy  inhereni  in  the  orphans'  court,  doea 
by  DO  means  supersede  or  render  unnecessary  the  power  of  thitf 
court  to  reUere-agaiiiet  ifaeir  decrees  when  fraudulently  or  coliu* 
sively  obtained.    The  courts  of  common  law  have  authority  to 
set  aside  their  own  judgments  when  obtained  fraudulently,  bifC 
recourse,  nevertheless,  is  often  necessarily  had  to  a  court  of  equi- 
ty to  relieve  against  their  judgments,  where  a  discovery  may  be 
had,  and  the  whole  transaction  sifted  to  the  bottom,  through  the 
oath  of  the  fraudulent  parly,  and  where  in  many  cases  more 
efiectual  relief  may  be  had.     It  has  been  observed  by  the  author 
of  the  Commentaries,  that  in  various  kinds  of  fraud  a  court  of 
equity  assumes  a  concui  rent  jurisdiction,  not  only  for  the  sake  of 
a  discovery,  but  for  a  noore  extensive  and  specific  relief.     And 
again,  that  from  the  same  fruitful  source,  the  compulsive  disco- 
very upon  oath,  the  courts  of  equity  have  acquired  a  jurisdiction 
over  almost  all  matters  of  fraud,  all  matters  in  the  private  know- 
ledge of  the  party,  which  though  concealed  are  binding  in  con- 
science, and  all  judgments  at  law  obtained  through  such  fraud 
or  concealment ;  and  this,  not  by  impeaching  or  reversing  the 
judgment  itself,  but  by  prohibiting  the  plaintiff  from  taking  any 
advantage  of  a  judgment  obtained  by  suppressing  the  truth,  and 
which,  had  the  same  facts  appeared  on  the  trial  as  are  now  dis- 
coveredy  he  would  never  have  obtained  at  all." 

Upon  the  strength  of  this  opinion,  and  the  cases  which  have 
been  cited,  all  founded  upon  the  general  law  and  practice  of  the 
court,  I  think  there  can  be  no  doubt  that  this  court  has  power  to 
relieve  against  the  decrees  of  the  orphans'  court,  where  there  is 
firaud  apparent  on  the  face  of  them,  or  where  they  are  fraudu- 
kntly  obtained. 

U  remains,  then,  to  inquire,  whether  there  be  in  this  case  such 
ftaud  as  will  call  for  the  interference  of  this  court. 
Tb*  ciuurge  io  the  hiU  isi  "  that  ibfire  is  fraud  sad  miiUkp 
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apparent  upon  the  face  of  the  said  account,  in  that  while  the  sakf 
accountants  pretend  to  charge  thennselves  as  well  with  such  part9 
of  the  estate  of  the  said  Priscilla  Scott,  deceased,  as  came  ta 
their  hands,  as  with  such  parts  thereof  as  came  to  the  hands  of 
the  said  Jonathan  Scott,  deceased,  in  his  life  time,  they  have  in 
fact  charged  themselves  only  with  the  amount  of  the  inventory 
and  appraisement  so  as  aforesaid  made  of  the  estate  of  the  said 
Priscilla  Scott,  deceased,  by  the  said  Jonathan  Scott,  and  the  in- 
terest he  received  on  the  obligations  set  forth  in  the  said  invento- 
ry;  allowing  no  interest  whatsoever  on  the  residue  of  the  estate 
of  the  testatrix,  from  the  time  when  the  account  ought  to  have 
been  settled,  to  wit,  within  one  year  after  the  death  of  the  said 
testatrix,  up  to  the  time  of  the  said  decree  of  the  said  orphans* 
court."  The  complainants  therefore  submit,  that  the  said  pie- 
tended  settlement,  showing  such  fraud  and  mistake,  is  no  bar 
to  their  just  claims. 

It  appears  that  the  inventory  was  made  in  August,  1797,  and 
amounted  to  three  hundred  and  seventy-nine  pounds  eleven  shil- 
lings and  eleven  and  a  half  pence,  it  was  all  conveitible  into 
money.  The  vendue  of  fhe  goods  and  chattels  took  place  inr 
September,  1797 ;  and  on  comparing  the  vendue  list  with  the 
inventory,  there  appears  to  have  been  no  loss,  but  rather  a  gain. 
The  debts  were  few  and  of  small  amount,  and  were  speedily 
paid,  and  it  is  fair  to  suppose  that  the  balaaee  of  the  property 
was  in  hand  to  meet  the  exigencies  of  the  estate.  A  portion  of 
each  legacy  was  paid  to  the  several  legatees  as  they  came  of  age. 
The  last  two  payments  were  made  in  1825.  The  court  have 
charged  the  accountants  on  the  debit  side  of  the  account  with  the 
amount  of  the  inventory,  and  with  interest  to  the  amotmt  of 
eighty-four  pounds  nine  shillings  and  seven  pence — two  hundred 
and  twenty-five  dollars  and  twenty-five  cents ;  and  after  deduct- 
ing the  sums  paid  for  debts  and  expenses,  and  also  the  payments 
made  on  the  legacies,  they  decreed  a  balance  in  the  hands  of  the 
administrators  of  one  hundred  and  eighty-seven  dollars  and 
eighty-four  cents.  I  am  satisfied  that  this  amoaat  is  much  too 
amail,  taking  the  documeDts  as  a  guide.    1  have  made  a  calcic 
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JatioD  of  the  accouot,  charging  ioterest  on  the  balance  in  hand 
at  seveo  per  cent  up  to  1824,  and  at  six  per  cent  from  that  time 
up  to  1831,  and  deducting  all  (he  allowances  on  the  credit  side 
of  the  account,  and  according  to  that  calculation  there  should  be 
io  the  hands  of  the  administrators  about  five  hundred  dollars 
more  than  is  adjudged  to  be  there  by  the  decree  of  the  orphans^ 
court  This  does  not  appear  to  be  just  or  equitable.  It  would 
seem  that  even  if  the  full  amount  of  interest  was  not  actually 
received  by  Jonathan  Scott,  it  ought  to  be  accounted  for,  on  the 
principle  that  it  might  have  been  received  with  due  and  proper 
diligence. 

It  does  not  appear  to  be  right ;  and  yet  I  am  unable  to  come 
to  the  conclusion,  that  this  is  such  a  fraud  as  will  authorize  this 
court  to  interfere  and  treat  this  decree  as  a  nullity.  I  can  dis- 
cover no  fraud  in  the  procurement  of  this  decree ;  nothing  like  a 
concealment  or  misrepresentation  of  facts  or  circumstances,  where- 
by the  accounting  ofiicer  or  the  court  could  have  been  misled  or 
deceived.  Nothing  appears  here  that  did  not  appear  before  the 
orphans'  court.  That  court  were  the  proper  and  legal  judges  of 
the  amount  of  interest  with  which  the  accountants  were  to  be 
charged  according  to  the  circumstances  of  the  case.  They  inves- 
tigated the  subject,  and  adjudged  upon  it.  Their  judgment  may 
be  erroneous ;  they  may  have  thought  proper  to  charge  no  inter- 
est, on  the  ground  that  none  was  received,  or  upon  some  other 
ground  which  cannot  now  be  ascertained.  This  court  is  not, 
therefore,  to  conclude  that  it  was  occasioned  by  fraud  or  conceal- 
ment on  the  part  of  the  administrators. 

There  are  very  many  cases  where  accounts  are  settled  in  the 
orphans'  court,  in  which  it  will  appear  upon  inspection,  that  the 
full  amount  of  interest  which  might  be  charged  according  to  the 
face  of  the  account,  has  not  been  charged.  It  would  be  a  dan- 
gerous doctrine  to  establish,  that  in  all  such  cases  the  decrees 
should  be  considered  as  nullities ;  or  that,  upon  a  bill  filed,  the 
deficiency  of  interest  should  be  considered  sufficient  evidence  of 
fraud  in  the  decree.     It  is  not  enough  that  the  orphans'  court 

may  have  erred  in  judgment,  as  to  a  subject  matter  propeily  be- 
31 
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fore  ihein  ;  they  muet  have  been  led  into  error  by  some  fraodu-' 
lent  and  unconsciencious  act  or  omission  of  the  party  to  be  bene- 
fitted, or  this  coupt  can  lake  no  cognizance  of  it. 
^  The  case  of  Richmond  et  ux.  v.  Tayleur,  1  P.  Wms.  734^ 
was  where  a  bill  was  filed  by  husband  and  wife  to  set  aside  a 
former  decree  obtained  against  the  wife  while  an  infant,  by  fraud 
and  collusion.  Lord  Macclesfield  said,  if  any  fraud  or  surprize 
upoo  the  court  bad  been  proved,  he  would  have  set  aside  the  de- 
cree ;  but  on  the  contrary,  it  appeared  that  the  court  was  fairly 
and  fully  apprized  of  the  case,  of  the  articles,  and  of  the  point 
in  question,  and  hud  thought  fit  to  make  a  decree,  which,  as  i^ 
might  be  a  just  one,  therefore  he  would  not  set  it  aside.  In  another 
report  of  the  same  case,  the  court  is  reported  as  saying,  that 
inasmuch  as  the  decree  was  not  fraudulent,  though  in  every  re- 
spect not  so  equitable,  the  court  would  not  set  it  aside :  1  Will. 
Rep,  734.  From  this  it  would  appear,  that  althoagh  a  judgment 
may  not  be  entirely  just  or  equitable,  yet  unless  it  be  infected 
with  fraud,  the  consideration  or  propriety  of  the  judgment  cannot 
be  inquired  into  ;  and  such  is  the  opinion  of  the  court  in  French 
et  aL  V.  Shotwell,  6  John.  Chan,  R,  235. 

This  is  the  true  doctrine  of  the  court.  It  will  not  undertake 
to  review  the  sentences  or  judgments  of  other  tribunals,  to  ascer- 
tain whether  they  have  erred  in  the  exercise  of  their  judicial 
power  or  discretion  in  matters  over  which  they  had  complete  ju- 
risdiction. This  is  not  the  province  of  a  court  of  equity.  It  sits 
not  in  judgment  on  the  lawful  acts  of  other  tribunals,  however 
mbtaken  those  acts  may  be.  It  seeks  to  detect  and  relieve  against 
fraud  in  the  procurement  of  such  acts.  It  deals  with  the  con- 
sciences of  parties,  and  not  with  the  opink)ns  of  courts. 

It  was  wisely  said  by  lord  Redesdale,  in  Bateman  v.  Wiltoe, 
I  Scho,  and  Lef.  204,  that  if  a  matter  has  already  been  inves- 
tigated in  a  court  of  justice,  according  to  the  ordinary  and  com- 
mon rules  of  investigation,  a  court  of  equity  cannot  take  on  itself 
to  enter  on  it  again.  And  in  the  same  case,  the  chancelk>r  say^ 
"  there  may  be  cases  cognizable  at  law  and  also  in  equity,  and 
of  which  cognizance  cannot  be  effectually  taken  at  law,  and 
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iherefore  equity  does  sometimes  interfere ;  as  in  cases  of  compli- 
cated accounts,  where  the  party  has  not  made  defence,  because  it 
was  impossible  for  him  to  do  it  effectually  at  law;  so  where ja 
verdict  has  been  obtained  by  fraud,  or  where  a  party  has  possess- 
ed himself  improperly  of  something,  by  means  of  which  he  has 
an  unconscientious  advantage  at  law,  which  equity  will  either 
put  out  of  the  way,  or  restrain  him  from  using ;  but  without 
circumstances  of  that  kind,  I  do  not  know  that  equity  ever  does 
interfere  to  grant  a  trial  of  a  matter  which  has  already  been  dis- 
cussed in  a  court  of  law,  a  matter  capable  of  being  discussed 
there,  and  over  which  the  court  of  law  had  full  jurisdiction  :"-=- 
pages  205,  206. 

Under  this  view  of  the  case,  I  am  clearly  of  opinion  that  the 
complaiaauts  have  failed  in  establishing  this  charge  of  fraud, 
which  is  the  only  one  that  could  avail  them,  in  avoiding  the 
^decree  of  the  orphans'  court. 

There  was  another  charge  set  up  in  the  argument.  The  com- 
plainants contended  that  the  administrators,  in  their  capacity  of 
administrators  de  bonis  non  of  Prisciila  Scott,  bad  settled  the 
'whole  estate  of  Prisciila  Scott,  as  well  that  part  which  had  come 
to  the  hands  of  Jonathan  Scott  the  executor,  as  that  which  had 
come  to  their  own  hands  as  administrators  de  bonis  non ;  that 
this  was  calculated  to  deceive  parties  interested,  and  ought  not 
Xo  be  held  conclusive. 

I  consider  this  quite  too  technical  a  matter  to  be  the  foundation 
for  a  charge  of  fraud,  even  if  the  complainants  were  right  in 
their  view.  I  apprehend,  however,  that  the  settlement,  as  made 
by  the  defendants,  in  their  character  of  administrators  de  bonis 
non  of  Prisciila  Scott,  was  properly  made.  As  administrators  of 
Jonathan  Scott,  they  did  not  represent  Prisciila  Scott.  When 
Jonathan  Scott,  the  executor,  died  intestate,  Prisciila  Scott  was 
also  intestate.  The  right  to  settle  or  meddle  with  her  estate  was 
not  in  the  administrators  of  Jonathan  Scott,  as  such.  It  belong- 
ed to  the  law  to  appoint  a  suitable  person  to  take  charge  of  that 
estate,  for  the  benefit  of  those  entitled.  The  legatees  could  not 
cM  on  the  administrators  of  Jonathan  Scott  for  payment  of  the 
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money  due  them  under  the  will.  Such  administrators  must  ac- 
count with  an  administrator  de  bonis  non,  and  the  administrator 
de  bonis  non  must  account  with  the  legatees — for  he  only  rep- 
resents the  estate  of  the  testator.  It  is  the  duty  of  the  adminis- 
trator de  bonis  non  to  collect  the  whole  estate,  wtiether  outstand- 
ing or  in  the  hands  of  those  who  represent  the  deceased  executor ; 
and  settlement  by  the  administrator  de  bonis  non,  must  necessar 
rily  be  of  the  whole  estate  unadministered,  and  must  be  final.  It 
appears  to  me,  then,  that  there  was  nothing  irregular  or  errone- 
ous in  the  mode  of  settlement. 

If  there  be  any  irregularity,  it  is  rather  on  the  part  of  the  com- 
plainants, who  have  proceeded  against  the  defendants  as  adminisr 
trators  and  representatives  of  Jonathan  Scott,  and  not  as  repre- 
eeniatives  of  Priscilla  ScotL  As  they  have  answered  in  both 
characters,  without  exception,  and  admitted  themselves  liable  to 
a  certain  amount ;  have  contested  the  charge  of  fraud ;  and  as 
the  matter  has  been  fully  investigated,  and  complete  justice  may 
be  donC;  it  would  be  a  useless  expense  to  turn  the  parties  round  at 
this  stage  of  the  case.  The  proceedings  would  be  more  regular 
if  the  process  were  amended  so  as  to  reach  the  defendants  in  both 
characters. 

The  complainants  are  entitled  to  a  distribution  of  the  amount 
in  the  bands  of  the  administrators,  according  to  their  respective 
rights,  with  interest  from  the  date  of  the  decree  of  the  orphans^ 
court,  and  they  are  entitled  to  their  costs  out  of  the  estate. 

The  bill  must  be  dismissed  as  against  the  heirs  at  law  of  Jona« 
than  Scott,  deceased  ;  and  as  there  is  no  allegation  in  the  bill  of 
the  personal  assets  of  Jonathan  Scott  being  insufficient  for  the 
payment  of  claims  against  his  estate,  and  the  sum  in  dispute  was 
^t  most  but  small,  it  must  be  dismissed  as  to  them  with  costs. 
Decree  accordingly. 
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William  Bailey  et  al.  v.  William  Stilps  et  al. 

An  ezpren  denial  in  an  answer  of  a  fact  of  which  the  defendants  admit  them. 
whraf  to  be  i^orant,  is  not  a  satisfactory  denial  of  the  complainant's  equi- 

IT  an  injonetion  is  prayed  for  in  the  biH,  bat  is  omitted  in  the  prayer  for  pro- 
an  injunction  ought  not  to  issue  without  an  amendment  of  the  bill. 


The  complaiuaots  filed  their  bill  for  the  discovery  and  pro- 
duction of  the  will  of  Benjamin  Bailey,  deceased,  and  for  the 
establishment  of  eaid  will.  The  complainants  claim  to  be  devi- 
sees under  ihe  will,  and  charge  that  the  will  was  destroyed  after 
Che  testator's  death.*  Actions  at  law  having  been  instituted  by 
the  defendants  for  tlie  recovery  of  part  of  the  devised  premises, 
application  was  made  for  an  injunction  to  restrain  proceedings  at 
law.  The  cause  was  heard  upon  motion  for  the  injunction.  The 
cbaiicellor  having  been  concerned  as  counsel  for  one  of  the  par- 
lies, ^the  matter  was  referred  to  Elias  Yanarsdale,  esquire,  one  of 
the  masters  of  the  court,  before  whom  the  motion  was  argued. 

/.  W,  Miller,  for  complainants. 

S.  Scudder,  for  defendants. 

The  Master.  The  chancellor  having  been  concerned  as 
counsel  for  one  of  the  above  parties,  and  an  application  to  him 
for  an  injunction  having,  by  his  order,  and  a  consent  in  writing 
which  is  filed,  been  referred  to  me ;  and  the  counsel  for  the  com- 
plainants, and  also  the  counsel  for  the  defendants  above  named, 
having  appeared  before  me,  and  submitted  said  application  with- 
out argument,  time  was  taken  by  me  to  consider  of  the  same. 

The  complainants,  by  their  bill,  seek  for  the  discovery  and 
production  of  the  will  of  their  father,  Benjamin  Bailey,  alleged 
to  be  surreptitiously  taken  by  William  Stiles  and  Delia  his  wife, 
•  dee  ante,  Tol.  1,  pa^e  S30. 
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two  of  the  defendants,  as  in  the  said  bill  is  set  forth  ;  or  if  the 
said  will  is  lost,  destroyed  or  suppressed,  thai  the  true  contents 
thereof  may  be  ascertained,  proven  or  established  under  the  or- 
der and  decree  of  this  court.  That  the  complainants  may  hold 
and  enjoy  the  several  tracts  of  land  and  premises  devised  to  them 
respectively  by  said  will,  as  in  the  said  bill  is  set  forth,  and 
iheir  title  thereto  be  finally  established  and  confirmed  to  each  of 
them,  their  heirs  and  assigns,  according  to  the  true  intent  and 
meaning  of  the  said  will.  That  the  defendants  may  execute 
proper  releases,  and  be  perpetually  injoined  from  setting  up  any 
claim,  or  from  prosecuting  any  other  action  or  actions,  as  heirs 
at  law  of  the  testator,  for  said  or  any  part  of  said  tracts ;  that 
the  complainants'  title  may  be  quieted,  and  for  further  relief. 

The  defendants  demurred  to  certain  parts  of  the  bill,  and  an- 
swered to  other  parts. 

The  applicaiion  of  the  complainants,  in  pursuance  of  notice, 
is  to  lestrain  and  injoin  the  above  named  defendants  from  further 
prosecuting  two  certain  actions  of  ejectment,  brought  since  the 
filing  of  the  complainants'  said   bill,  by  the  defendants  above 
named,  in  the  supreme  court  of  this  state,  to  the  term  of  May 
last.     One  of  said  actions  is  brought  against   William  Bailey, 
Miles  Bailey,  Henry  Bailey  and   Charles  Bailey,  and  the  other 
against  William  Bailey,  being  four  of  the  complainants  in  the 
above  cause,  to  recover  the  possession  of  the  same  lands  and  pre- 
mises, or  some  part  thereof,  mentioned  in  the  bill  of  complaint, 
filed  in  the  above  cause ;  and  by  an  agreement  indorsed  on  said 
notice,  it  appears  that  the  said  actions  of  ejectment  in  effect  are 
prosecuted  as  mentioned  in  said  notice.     In  each  of  the  declara- 
tions in  the  said  ejectments,  there  appears  to  be  a  count  on  the 
joint  demise  of  Stiles  and  wife  and  Bockover  and  wife,  and  sep- 
arate demises,  one  by  Stiles  and  wife  and  the  other  by  Bockover 
and  wife.    There  is  also  an  affidavit,  made  on  the  twenty-seventh 
of  Jone  last,  as  to  the  truth  of  the  allegations  in  the  complain- 
ants' bill. 

The  above  named  defendants,  by  their  demurrer,  say  there  is 
not  any  equity  in  the  complainants'  bill  by  which  a  decree  cao 
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bt  made  against  the  said  defendants,  the  validity  of  the  said  sup- 
posed will  bein<T  matter  of  law  and  not  of  equity ;  which  de- 
murrer has  been  heretofore  overruled.  And  Stiles  and  wife,  by 
their  demurrer  to  so  much  of  the  said  bill  as  charged,  among 
other  things,  that  they  surreptitiously  and  clandestinely  took  the 
said  last  will  and  testament  and  have  either  destroyed  or  conceal^ 
cd  the  same,  say  they  were  not  bound  to  answer,  and  claimed 
the  protection  of  the  court,  because  the  answer  might  criminate 
them ;  which  demurrer  was  allowed,  and  they  were  protected 
Irom  ruaking  their  answer  according  to  the  order  made  for  that 
purpose. 

The  said  defendants,  by  their  answer,  say,  that  in  or  about 
the  year  eighteen  hundred  and  twenty-nine,  or  some  other  time 
but  when  they  cannot  state  with  certainty,  they  heard  that  the 
said  Benjamin  had  made  a  will,  or  that  a  will  had  been  made  for 
bim  the  said  Benjamin  ;  but  they  deny  that  they  ever  said  or 
admitted  that  the  said  Benjamin  Bailey  had  made  a  will,  or  any 
writing  purporting  to  be  a  will.  And  the  said  Bockover  and  wife, 
by  their  answer,  say  that  they  do  not  know  whether  the  said 
Benjamin  Bailey  ever  made  a  last  will  and  testament  or  not,  and 
if  he  didi  they  do  not  know  where  the  same  is,  or  what  are  the 
contents  thereof,  or  whether  the  same  was  executed  in  such  man- 
ner as  to  pass  real  estate ;  and  they  deny  that  they  ever  saw  any 
last  will  and  testament  of  the  said  Benjamin,  and  that  they  have 
any  knowledge  thereof  other  than  what  they  have  heard,  and 
say  they  do  not  admit  (hat  the  said  Benjamin  Bailey  ever  made 
any  last  will  and  testament  sufficient  to  pass  real  estate,  and  they 
deny  that  the  said  Benjamin  Bailey  ever  made  any  such  will ; 
and  they  insist  that  they,  as  heirs  at  law  of  the  said  Benjamin 
Bailey,  with  the  other  heirs  of  the  said  Benjamin,  are  entitled  to 
the  lands  mentioned  in  the  said  bill. 

The  complainants'  right  to  relief  in  this  court  having  been 
considered  in  a  former  opinion  upon  overruling  the  defendants' 
demurrer,  it  will  not  be  necessary  to  review  that  subject,  but 
only  to  mention  that  the  complainants,  according  to  their  case 
I  ia  their  bill,  were  entitled  to  relief. 
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It  only  remains  to  consider  the  extent  and  eflTeclof  the  defencP 
ants'  answers  to  the  said  bill.  And,  as  to  Bockover  and  wife, 
the  strength  of  their  answer  consists  in  saying,  that  they  deny 
that  th(!  said  Benjamin  Bailey  ever  made  any  such  will,  having 
previously  said  that  they  do  not  know  whether  the  said  BenjamiD 
Bailey  ever  made  a  last  will  and  testament  or  not.  This  ()eiiial| 
at  best,  is  only  a  denial  that  the  U^stator  made  a  will,  wbdh  thej 
do  not  know  whether  he  did  or  did  not  make  a  will.  -  Ib  th6^ 
opinion  of  the  master,  this  is  not  a  satisfactory  denial  of  tifHootOr 
plainants'  equity. 

As  to  Stiles  and  wife,  they  protect  themselves  from  answeiing 
on  the  ground  that  their  answer  may  criminate  them,  which 
leaves  the  complainants'  equity  as  to  them  unanswered. 

Bockover  and  wife  have  united  with  Stiles  and  wife,  not  only 
in  defending  this  suit,  but  have  also  united  in  the  two  actions  of 
ejectment  in  questiot),  and  claim  the  lands  alleged  to  be  devised 
to  the  complainant?  upon  joint  as  well  as  several  demises  ;  and, 
BO  far  as  concerns  the  present  application,  Bockover  and  wife 
roust  [ye  subject  to  the  same  order  as  Stiles  and  wife. 

I  do  therefore  advise  your  excellency,  that  the  complainants- 
are  entitled  to  sn  injunction,  not  on  the  priority  of  their  suit  in 
this  court  only,  but  on  the  merits  of  their  case,  (as  appears  from 
the  pleadings,)  to  restrain  the  above  named  defendants  from  fur- 
ther prosecuting  the  said  two  actions  of  ejectment  until  the  further 
order  of  this  court  to  the  contrary.  In  what  stage  these  suits  arOi 
has  not  been  stated,  but  there  has  been  no  suggestion  thai  afiy^ 
judgment  has  been  obtained. 

This  injunction  is  applied  for  on  the  ground  of  the  prayer  fot 
an  injunction  contained  in  the  complainants'  bill,  but  on  exam- 
ining  the  same  there  does  not  appear  to  be  any  prayer  for  the  pro- 
cess of  injunction.  In  5  Con.  Eng.  Chan.  R.,  117  ;  3  Simons, 
273,  Wood  V.  Beadell,  an  injunction  was  prayed  for  in  the 
prayer  of  the  bill,  but  was  omitted  in  the  prayer  for  process,  and 
on  that  account  an  injunction  was  refused,  but  leave  was  givea 
to  amend.  I  would  respectfully  suggest  to  your  excellency  the 
propriety  of  requiring  the  complainants  6rst  to  amend  tbeif  bill. 
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l>jr  adding  the  prayer  for  process  of  injuDction,  and  that  such 
amendment  might  be  annexed  to  the  said  bill  as  there  are  affida. 
"^rits  referring  to  said  bill — the  said  complainants  amending  the 
defeBdaqtf  office  copy  gratis  when  left  with  the  clerk  for  that 


in  my  opinion,   the  bill  ought  to  be  so  amend- 

yii  Ml  no  exception  was  taken  to  the  bill  on  account  of 

ion,  [  see  no  reason  in  this  case  why  the  chancellor 

take  such  course  in  respect  to  said  amendment  as 

considered  best  for  the  practice  of  the  court. 

Elias  Yanarsdale, 

Master  in  Chancery. 


Joseph  C.  Whitenack  v.  Jeremiah  F.  Ten  Eyck  et  al. 

FronuMoiy  notaa  {riven  in  satisfaction  of  a  personal  injury  inflicted  on  the 
pajree,  though  they  exceed  the  probable  amount  of  the  injury  inflicted,  have 
a  soiBeient  consideration  to  support  them  in  law,  and  will  not  be  set  aside 
unless  a  compromise  of  the  public  ofience  was  included  as  part  of  the  con- 


^«.   Bill  filed  March  twentieth,  1833.    The  object  of  tlie  bill  is, 
-  T^f^lwl  aside  certain  promissory  notes  given  by  the  complainant  to 
.  *4,^€0  Eyck,  one  of  the  defendants,  as  being  fraudulently  and 
^  jfcgally  obtained,  without  consideration,  and  against  the  policy 
^-*W  the  law.     The  bill  prayed  an  injunction  also  to  restrain  the 
said  defendant  from  transferring  the  said  notes,  or  from  proceed- 
ing to  recover  them  at  law.    An  injunction  issued  pursuant  to 
the  prayer  of  the  bill.    Answers  were  filed  by  the  defendants, 
and  testimony  taken  by  both  parties.     The  chancellor  having 
been  concerned  as  counsel  for  one  of  the  parties,  the  cause  was 
refened  to  George  K.  Drake,  esquire,  one  of  the  roasters  of  the 
GOfVl,  belbre  whom  the  cause  came  on  for  final  hearing  upon  the 
J  replication  and  proofe.  The  material  facts  disclosed 
'$9 
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by  the  plieadings  and  evidence,  appear  in  the  opinieD  of  tbc 
master. 

Fieldi  for  complainant. 

Hartwellj  for  defendants. 

TffE  Master.  On  or  about  the  eighth  day  of  Marcb|  A.  Efc 
one  thousand  eight  hundred  and  thirty-three,  Joseph  C.  While- 
nack,  the  complainant,  made  and  delivered  to  Jeiemiah  Field 
Ten  Eyck,  one  of  the  defendants,  two  promissory  notes,  one 
for  the  sum  of  two  hundred  dollars,  payable  on  the  first  day  of 
May  then  next,  and  one  for  the  sum  of  four  hundred  and  fifty 
dollars,  payable  on  the  first  day  of  May,  one  thousand  eight 
hundred  and  thirty-four,  with  interest  from  date.  At  the  same 
time  Ten  Eyck  signed  and  delivered  to  the  complainant  an  in- 
strument m  the  following  words : — 

"  This  is  to  certify  that  I  have  niado  a  compromise  with  Jo- 
seph Whitenack  for  an  injury  which  I  received  from  him  on  the 
evening  of  Saturday  kist ;  and  this  is  to  show  that  I  will  not 
commence  an  action  against  him  for  said  injury,  nor  require  any 
compensation  from  him  except  the  sum  specified  in  a  certain 
note  which  I  hold  against  him;  and  further,  I  promise  and 
agree  to  defend  him  against  any  suit  in  law  coiffmenced  by  any 
other  person  for  the  said  injury  which  I  have  sustained.  Wit* 
ness  my  hand,  this  eighth  day  of  March,  one  thousand  eight 
hundred  and  thirty-three." 

This  paper  was  witnessed  by  William  T.  Davis  and  John 
Porter,  the  other  defendants,  and  drawn  by  one  James  Taylor. 
The  injury  sustained  by  Ten  Eyck  was  from  a  violent  kick  in- 
flicted by  Whitenack  in  a  moment  of  intoxication,  producing 
great  bodily  pain  and  some  danger  to  life.  The  compromise 
was  eflfected  while  Ten  Eyck  was  yet  confined  to  bis  bed,  and 
before  the  whole  consequences  of  the  injury  could  be  ascertain- 
ed ;  but,  from  the  evidence,  the  effects  of  the  injury  upon  Ten 
Eyck's  health  and  ability  to  labor,  have  not  yet  disappearad, 
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«nd  tfaere  is  considerable  reason  to  believe  that  it  will  be  last- 
ing. 

The  complainant  alleges,  (bat  if  be  inflicted  the  injury,  it 
was  slight;  that  the  sickness  was  feigned :  and  that  the  occasion 
was  artfully  and  fraudulently  used  by  the  defendants  as  the 
means  of  extorting  money  from  him ;  and  moreover,  that  the 
compromise  not  only  embraced  the  personal  injury  to  Ten  Eyck, 
bat  also  the  public  offence.  And  the  bill  prays  that  the  said 
Ten  Eyck  may  be  restrained  from  assigning  the  said  notes,  or 
prosecuting  any  action  on  them ;  and  that  they  may  be  declared 
to  be  void,  as  fraudulently  obtained,  without  consideration,  and 
against  the  policy  of  the  law. 

There  is  no  material  part  of  the  complainant's  case  admitted 
by  the  answers.  All  charges  of  combination  and  fraud  are  dis- 
finctly  denied.  The  injury  appears  from  the  answers  and  the 
evidence,  to  have  been  unprovoked,  and  very  severe.  The  set- 
tlement for  it  before  its  extent  could  be  ascertained,  appears  to 
have  arisen  from  the  impatience  and  anxiety  of  the  complainant 
himself,  having  been  brought  about  by  his  exertions  for  that 
purpose,  rather  than  by  those  of  the  defendants.  There  i^  some 
reason  to  suspect,  from  the  great  anxiety  of  the  complainant, 
from  expressions  that  he  used  while  effecting  the  compromise, 
from  the  sum  paid,  and  other  circumstances,  that  he  supposed 
himsdf  compromising  and  settling  all  his  liabilities  for  the  inju- 
ry, whether  public  or  private  ]  and  the  instrument  signed  by  him 
also  gives  countenance  to  this  suspicion.  But  Ten  Eyck,  in  bis 
answer,  says  that  the  notes  were  given  solely  in  consideration  of 
the  personal  injury  done  to  him  by  the  complainant,  and  not  for 
the  settlement,  compromise  or  prevention  of  a  public  prosecu- 
tbn.  Porter  and  Davis,  who  witnessed  the  instrument,  and 
Taylor,  w  ho  drew  it,  all  swear  that  they  heard  nothing  said  on 
the  subject  of  a  criminal  prosecution. 

Upon  the  whole  case,  I  am  of  opinion  that  the  complainant 
haft  failed  to  make  out  his  allegations  of  combination  and  fraud 
ID  the  obtaining  of  the  notes ;  and  that,  being  given  as  the  set- 
tlement of  a  personal  injury,  which  was  considerable,  altbeugti 
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its  amount  was  nncertain  at  the  time  the  compromise  was  made, 
and  still  remains  so  in  some  measure,  the  notes,  even  if  they 
exceed  the  probable  amount  of  injury,  yet  have  a  sufficient  con- 
sideration to  support  them  in  law ;  and  that  the  illegal  conside- 
ration charged,  to  wit,  the  compromise  of  a  public  offence,  is 
not  sufficiently  supported  by  proof  to  induce  this  court  to  set 
them  aside  on  that  ground ;  and  that  therefore  the  complainant 
is  not  entitled  to  the  relief  prayed  by  his  bill. 

George  K.  Drake,  Master  in  Chancery. 
Decree  accordingly. 


In  the  matter  of  the  alleged  Lunacy  of  Abraham  Whitenack. 

Reasonable  notice  of  the  time  and  place  of  taking  of  an  inquisition  of  Inna. 
cj,  should  he  given  to  the  alleged  lanatic ;  and  the  want  or  defect  of  notice 
is  not  aided  by  his  appearing  before  the  jurj  and  attempting  a  defonoe. 

An  inquisition  of  lunacy  taken  without  due  notice,  will  be  set  aside,  and  a 
new  commission  awarded. 

Petition,  by  an  alleged  lunatic,  to  set  aside  the  inquisition 
of  lunacy,  for  want  of  due  notice  of  the  time  and  place  of  taking 
the  same.  The  chancellor  having  been  of  counsel  for  one  of 
the  parties,  the  motion  was  heard  before  George  K.  Drake,  es- 
quire, one  of  the  masters  of  the  court. 

O.  A.  Vroaniy  for  petitioner. 

HartweU,  contra. 

The  Master.  Upon  the  petition  of  Urias  Stryker,  of  the 
county  of  Somerset,  a  commission  was  issued  from  this  court,  to 
inquire  whether  Abraham  Whitenack,  of  the  township  of  Hills- 
borough, in  said  county  of  Somerset,  is  a  lunatic,  &c  ;  which 
commission  was  executed,  and  an  inquisition  taken  on  the  thir- 
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tieth  day  of  May,  A.  D.  one  thousand  eight  hundred  and  thirty- 
&ur ;  whereby  it  was  found  that  the  said  Abraham  Whitenaek 
was  thea,  and  had  been  for  thirty  months  before  and  upwards,  a 
luaatic  enjoying  lucid  intervals,  and  that  he  was  not  capable  of 
the  government  of  himself,  his  goods  and  chattels,  lands  and 
(eoemeots. 

Od  the  tenth  day  of  June  following,  the  said  Abraham  White- 
naek filed  his  petition,  stating  among  other  things,  that  no  no- 
tice of  the  taking  of  the  inquisition  had  been  served  on  him ; 
that  about  thirty  hours  before  the  taking  of  the  inquisition,  he 
beard  for  the  first  time,  by  one  of  his  neighbors,  that  some  pro- 
ceedings were  to  be  had  at  Hogtown  about  his  person  and  pro- 
perty,  but  what  it  was  he  did  not,  nor  could  he  understand ; 
that  he  sent  his  son  to  obtain  information  and  employ  counsel ; 
that  on  the  morning  of  the  day  on  which  the  inquisition  was 
taken,  his  son  came  and  informed  him  that  a  jury  was  to  be 
called  for  the  purpose  of  inquiring  whether  he  was  a  lunatic. 
He  adds,  that  he  appeared  in  person  and  by  his  counsel  before 
the  commissioners  and  juiors,^  but  that  he  had  no  opportunity  of 
making  that  defence  and  explanation  which  the  impoitance  of 
the  case  demanded.    And  he  therefore  prayed  that  the  said  com- 
misBaoD  may  be  suspended,  or  that  he  might  have  leave  to  tra- 
verse the  said  inquisition.   Whereupon  all  further  proceedings  on 
the  commission  were  suspended. 

Id  the  case  of  TVacy,  1  Paige^  680,  it  was  decided  to  be 
the  privilege  of  a  party  against  whom  a  commission  of  lunacy  is 
issued,  to  be  present  .at  and  to  have  notice  of  its  execution. 
And  this  case  is  cited  with  approbation  by  chancellor  Yroom,  in 
the  case  of  Daniel  Applegaie  ;  and  the  necessity  of  giving  no- 
tice to  a  lunatic  or  his  friends,  as  a  general  rule,  is  established, 
and  there  having  been  no  notice  in  that  case,  the  rule  confirm- 
ing the  inquisition  was  set  aside,  and  a  new  commission  di- 
rected. 

The  present  case  is  one  in  which  notice  should  have  been 
given  to  the  lunatic  himself.  He  was  a  man  of  large  estate, 
real  and  personal,  and  who,  up  to  the  time  of  the  taking  of  the 
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inquisition;  was  in  the  habit  of  making  contracts  and  managing 
his  property. 

If  notice  should  be  given,  it  should  be  a  reasonable  notice. 
That  which  was  obtained  indirectly  in  this  case,  was  in  effect  no 
notice.  Nor  does  it  much  vary  the  case,  in  my  mind,  that  the 
lunatic  appeared  in  person  and  by  counsel,  and,  as  is  proved  by 
affidavits  taken  on  the  part  of  the  petitioner,  was  examined  him- 
self, and  had  some  witnesses  examined  by  the  commissioners 
and  jury. 

In  ordinary  cases,  an  appearance  cures  a  defective  service  of 
notice.  And  it  is  a  very  proper  rule,  where  the  appearance  pre- 
cedes for  a  considerable  length  of  time  the  trial  or  investigation, 
or  where  the  investigation  is  preliminary,  or  of  but  minor  1131- 
portance.  But  it  appears  to  me  that  it  should  have  little  or  no 
effect  in  this  case,  where  a  man,  lunatic,  or  of  doubtful  capacity, 
is  called  upon  suddenly  to  act  upon  a  matter  involving  the  con- 
trol of  his  person  and  property.  If,  under  such  circumstances, 
tie  should  attempt  a  defence,  it  is  not  such  an  acquiescence  in 
the  proceeding  as  should  bind  him,  and  he  should  have  an  oppor- 
tunity for  re-investigation. 

The  only  question  in  my  mind  is  the  manner  in  which  this 
should  be  done.  Whitenaek  asks  that  the  commission  should 
be  superseded,  or  that  he  may  be  permitted  to  traverse  it.  Whe- 
ther a  traverse  is  to  be  considered  in  New- Jersey  a  matter  of 
right  or  not,  I  think  it  should  not  be  denied  in  such  a  case  as 
this.  And  it  also  appears  to  me,  that,  although  there  was  an 
appearance,  and  a  defence,  necessarily  imperfect  under  the  cir- 
cumstances, was  attempted  before  the  commissioners  and  jury, 
yet  it  is  within  the  discretion  of  this  court  to  take  the  same  course 
pursued  in  the  case  of  Applegate  ;  and  I  am  therefore  of  opin- 
ion that  the  inquisition  should  be  set  aside,  and  that  a  new  com- 
mission should  issue,  and  that  due  notice  should  be  given  to 
Abraham  Whitenaek,  the  alleged  lunatic,  of  the  time  and  place 
•f  executing  it ;  and  that  the  question  of  costs  be  reserved. 
George  K.  Drake,  Master  in  Chancery* 
Order  accordiflgly. 
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Moses  CIuick  v.  John  Lilly  and  others. 

To  entitle  a  party  to  file  a  bill  in  the  natai^  of  a  bill  of  roriew,  npon  the 
ground  of  newly  discovered  matter,  the  evidence  diseorered  must  not  enly 

'  be  new,  bat  material,  and  sach  as  if  unanswered  in  point  of  fact,  would 
either  clearly  entitle  the  party  to  a  decree,  or  would  raise  a  case  of  so  much 
nicety  and  difficulty  as  to  be  a  fit  subject  of  judgment  in  a  cause. 

The  court  will  not,  before  granting  leave  to  filo  a  bill  of  review,  inquire 
whether  the  petitioner  can  prove  the  facts  set  out  in  hb  petition.  If  the 
ftets  and  matters  set  forth  in  his  petition,  verified  by  bis  own  oath,  are  such 
as  to  lay  a  sufficient  foundation  for  a  bill  of  review,  it  is  all  that  is  re- 
fpiied. 

The  party  will  be  required  to  file  his  bill  of  review  within  a  limited  time,  and 
to  deposit  with  the  clerk  of  the  court  at  the  time  of  filing  the  bUl,  one  han« 
dred  dollars,  as  security  for  costs. 

Petition  by  a  defendant,  after  decree  and  order  for  re- 
hearing, for  leave  to  file  a  bill  in  the  nature  of  a  bill  of  review, 
upon  the  ground  of  newly  discovered  matter.  The  circumstan- 
ces of  tbe  case  are  stated  in  the  opinion*  of  the  chancellor. 

Clark  and  Williamson,  for  petitioner. 

Saxton,  contra. 

Cases  cited  for  petitioner.  Cooper^ $  PL  92,  216 ;  Miiford^s 
PI  80;  Hinas  Prac.  57 ;  I  Mad,  Chatu  536,  (2d  ed.) 

Saxton,  contra.  The  defendant  has  already  obtained  an  order 
hr  re-hearing,  upon  the  ground  of  the  discovery  of  this  evidence, 
under  which  he  may  have  all  the  benefit  he  can  have  in  a  bill  of 
review.  Under  this  rule  the  evidence  relied  on  has  been  taken 
and  filed.  Is  the  evidence  to  be  taken  over  again  ?  2  Y.  and 
J.  881 ;  1  Vesey  and  B.  153 ;  6  John.  C.  R.  255. 

The  petitioner  does  not  ask  to  file  a  supplemental  bill,  and  if 
he  did  it  could  not  be  done,  because  there  is  no  supplemental 
matter.  All  existed  before  the  former  decree.  No  transaction 
between  the  parties,  or  change  of  interest,  has  occurred  since 
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to  require  a  supplemcDtal  bill ;  and  the  party  cannot,  by  filing 
the  bill,  place  ihe  derence  on  diflerent  grounds:  16  Fe^ey, 348; 
2  Ball  and  B.  457 ;   17  Vesey,  144. 

The  alleged  newly  discovered  evidence  might  with  due  dili- 
gence have  been  sooner  discovered :  1  Jac.  243 ;  2  Ball  and  B, 
461. 

The  newly  discovered  evidence  does  not  go  to  establish  any 
new  fact,  or  to  strengthen  the  defendant's  case.  It  is  therefore 
immaterial :  17  Vesey^  144 ;  2  Maddoc/c^s  Rep.  63 ;  2  Aikyns, 
629. 

To  cniiile  the  petitioner  to  file  the  bill,  the  newly  discovered 
evidence  ought  to  be  such  as  materially  to.  affect  the  grounds  of 
defence,  and  to  entitle  the  defendant  to  a  different  decree.  The 
newly  discovered  evidence  in  no  wise  affects  the  grounds  of  de- 
fence relied  on  by  the  defendant  in  his  answer,  and  in  hia  peti- 
tion for  re-hearing :  6  Maddoc/c?s  R.  127 ;  3  John.  Chitn.  R. 
124. 

Merely  cumulative  evidence  is  no  ground  for  a  new  trial  at 
law  ;  so  in  equity,  additional  evidence  on  a  matter  admitted  or 
not  denied,  or  on  which  some  evidence  has  already  been  given, 
is  not  a  ground  for  a  re-hearing:  1  Hen.  and  Mun,  480;  2 
Ridgewai/s  P.  C.  504. 

The  Chancellor.  The  bill  was  filed  to  foreclose  a  mort- 
gage alleged  to  be  lost  or  mislaid,  and  which  was  Btill  outstand- 
ing and  unsatisfied.  The  defence  was,  that  the  moitgage  had 
been  given  up  to  be  cancelled,  and  part  of  it  being  paid,  a  new 
mortgage  was  given  afterwards  for  the  balance.  There  was  evi- 
dence of  the  giving  a  new  mortgage,  on  different  property,  for 
the  balance  of  the  original  mortgage,  but  no  satisfactory  evidence, 
if  indeed  there  was  any,  to  prove  that  the  mortgage  bad  been 
given  up  and  the  new  one  given  and  received  in  lieu  of  it.  On 
the  contrary  there  was  evidence  to  show  the  admission  of  the 
mortgagor,  long  after  the  second  mortgage  was  given,  that  the 
first  one  was  still  subsisting  and  unsatisfied.  This  was  attempt- 
ed to  be  explained  away ;  but  the  defendant  failed  to  satisfy  the 
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OQit  that  (he  first  mortgage  (being  the  one  in  question)  bad 
een  delivered  up  to  the  mortgagor  as  satisfied. 

Afterwards,  the  derendant  alleging  that  the  lost  mortgage  had 
een  found  with  the  seals  torn  off,  and  under  circumstances 
rhich  went  to  show  that  it  bad  really  been  satisfied,  applied  for 

ra-hearing,  and  for  leave  to  present  new  evidence.  The  court 
greed  (o  grant  a  re-hearing,  and  that  the  defendant  might  have 
le  benefit  of  the  documentary  proof;  but  intimated  that  no  other 
ew  evidence  could  be  permitted. 

The  defendant  declined  taking  an  order  for  a  re-hearing  upon 
tiQse  terms,  and  how  applies  by  petition  for  leave  to  file  a  bill  in 
ba  natore  of  a  bill  of  review,  in  which  he  may  have  the  benefit 
if  the  newly  discovered  evidence,  and  show  not  only  the  mort- 
lage  with  the  seals  torn  off,  but  when  and  by  whom  the  same 
vaa  fouod,  and  under  what  circumstances. 

The  qneition  now  is,  whether  the  petition  shall  be  granted. 
rbe  role  in  cases  of  this  kind  is,  that  the  evidence  discovered 
auaC  not  only  be  new,  but  material ;  and  the  meaning  given  to 
he  word  material  is  of  the  highest  importance.  The  new  mat- 
er must  be  such  as  if  unanswered  in  pint  of  fact,  would  either 
ileariy  entitle  the  plaintiff  to  a  decree,  or  would  raise  a  case  of 
o  much  nicety  and  difficulty,  as  to  be  a  fit  subject  of  judgment 
Q  a  cause :  Norris  v.  Le  Neve,  3  Atk.  26 ;  Ord  v.  Noel,  6  Mad. 
[31 ;  I  £fo/.  Ch.  Prac.  570. 

Id  this  case  the  complainant  insists  that  the  mortgage  is  out- 
(taodiog,  though  lost  The  defendant  contends,  on  the  other 
laod,  that  it  was  delivered  up  as  a  satisfied  mortgage  to  the 
mortgagor.  That  is  the  point  in  dispute.  The  fact  of  the  in- 
itrument  being  found  with  the  seals  torn  off,  is  of  some  import- 
iDce  ;  but  its  materiality  to  affect  the  decree,  must  depend  very 
rnuch  on  the  collateral  proof  that  may  be  made  in  legard  to  it; 
such  as,  by  whom  and  under  what  circumstances  it  was  found, 
where  it  was  discovered,  and  how  it  probably  got  there. 

The  proof  upon  those  matters,  as  now  exhibited,  consists  prin- 

:ipa]ly  of  hearsay  testimony,  and  is  not  satisfactory.     If  I  am 

io  Gomider  this  as  all  the  evidence  within  the  power  of  the  party, 
33 
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I  should  say  (hat  lea?e  ought  not  to  be  granted  to  fib  the  bUI  oT 
review.  But  this  is  not  the  time  to  inquire  whether  the  petitioner 
€an  prove  all  the  facts  set  out  in  bis  petition.  He  there  states  tlie 
facts  and  matters  which  he  expects  and  believes  he  will  be  able 
to  prove,  and  verifies  the  petiiion  by  his  own  oath.  If  they  are 
suck  as  to  lay  a  sufficient  foundation  for  a  bill  of  Feview,  it  is  all 
that  is  required.  The  merits  of  the  case  cannot  be  tried  on  the 
petition.  In  this  case  the  petitioner  has  laid  such  foundation. 
He  charges,  that  the  mortgage  was  caneelled  by  the  morigagee 
himeelf,  aixl  that  he  hopes  be  will  be  able  to  prove  it,  as  well  by 
ihe  production  of  the  cancelled  mortgage  as  by  other  evidence ; 
and  that  this  was*  done  fairly  and  legally,  and  long  before  the 
filing  of  the  bill. 

I  am  disposed  to  allow  the  prayer  of  this  petiiion,  though  with 
leluctance,  on  account  of  the  delay  which  has  taken  place.  I  do 
not'  mean  to  say  that  if  aU  the  new  matter  on  which  the  peti- 
tioner relies  shall  be  proved,  it  will  clearly  entitle  him  to  a  de» 
cree ;  for  it  must  be  recollected  that  the  complainant  is  in  posses- 
sion of  the  written  acknowledgment  of  the  moitgagor,  that  the 
mortgage  is  still  ouutanding  and  unpaid.  But  it  may  present  a 
case  of  some  difiioulty ;  so  qiucU  so,  ''  as  to  be  a  fit  subject  of 
judgment  in  a  cause." 

Let  the  bill  be  filed  within  thiity  days,  and  Ihe  petitioner  de- 
posit in  (he  office  at  the  time  of  fiUng,  one  hundred  dollars,  as 
security  for  costs,  according  to  the  practice  of  the  court :  Hinds 
Prac.  57,  58;  2  P.  W.  283:  Lord  Bacon's  Ordinances,  I } 
Ld.  Hardwicke's  Order,  2  Atk.  139  ;  Webb  v.  Pelly  1  Paige^ 
564 ;  Pendleton  v.  Fayy  3  Paige,  204. 
Petition  granted. 


William  Edgau  v.  Samuel  Cl£V£ngbk  et  aL 

A  general  creditor  b&iring  filed  his  bill  for  relief,  and  having  sabeeqaently  oh. 
tained  judgment  and  execution  at  law,  it  not  entitled  to  relief  apon  hie  ori« 
ginal  lull,  though  «  deoiee  jiro  €9nfu90  be  taUn  againit  the  defendant,    ▲ 
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^opplemental  bill  should  be  filed,  stating  the  facts  which  entitle  him  to 
ralief. 

Xf  a  bill  be  so  entirely  defective  that  no  decree  can  be  made  upon  it,  it  wiU 
not  be  aided  by  a  sapplcmental  bill  founded  on  facts  that  have  subsequently 
taken  place. 

"Bot  if  the  bin  be  sustainable  on  any  ground,  even  for  the  purpose  of  granting 
temporary  relief,  the  court  having  possession  of  the  cause  may  hold  it  for 
-the  more  general  and  important  purposes  of  the  bill,  and  will  permit  Ihe 
complainant  to  file  a  supplemental  bill.* 

F.  B.  Cheiwood,  for  complainanL 

The  Chancellor.  The  principal  object  of  the  till  in  this 
^case  is  to  innpeach  and  set  aside,  on  the  ground  of  fraud,  a  judg* 
mcnt  confessed  by  Samuel  Clevenger  to  Israel  Wilkinson,  for 
foar  hundred  and  seventy-four  dollars  and  eighty-six  cents,  and 
entered  up  in  (he  inferior  court  of  common  pleas  of  the  county 
df  Middlesex,  al  the  term  of  September,  eighteen  hundred  and 
Chirty-four.  As  auxiliary  to  this  relief,  the  complainant,  who  was 
a  creditor  of  Clevenger,  prayed  an  injunction  to  restrain  the 
sheriflT  from  selling  under  the  execution  in  his  hands,  and  also 
lo  restrain  the  defendant,  Clevenger,  from  disposing  of  the  pro- 
perty at  private  sale.  The  injunction  was  refused,  upon  the 
ground  that  Edgar,  being  only  a  gen-eral  creditor,  and  having  no 
specific  lien  on  the  property,  had  no  right  to  interfere  with  any 
disposition  his  debtor  might  think  fit  to  make  of  it.  It  ap- 
peared by  the  bill  that  the  complainant  Tiad  commenced  a 
suit  against  Clevenger,  which  he  was  prosecuting  to  judgment 
as  fast  as  the  forms  of  the  law  would  permit ; — but  the  court  was 
of  opinion  that  the  commencement  of  the  suit  was  not  sufficient ; 
and  that  nothing  short  of  a  judgment  and  execution  woirid  au- 
thorise ihe  complainant  to  ask  for  the  aid  of  a  court  of  equity: 
Angcll  V.  Draper,  1  Vern.  ^99 ;  Shirley  v.  Watts,  3  Atk.  200^ 
Raich  V.  Wastall,  1  P.  Wms.  445;  Mitf.  115;  Coop.  Eg. 
PI.  149.  Since  that  time  the  complainant  has  obtained  a  judg« 
4nent  at  law  and  sued  out  an  execution ;  and  there  being  no  ap- 

*  See  this  caae  on  final  hearing,  reported  ante,  toI.  i.  page  858. 
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pearancc  to  the  bill  filed  in  this  court,  he  obtained  in  the  term 
of  January  a  decree  pro  confesso,  and  an  order  to  take  testimony 
in  support  of  tlie  allegations  of  his  bill.  Having  examined  wit- 
nesses and  produced  an  exemplified  copy  of  the  judgment  and 
execution,  he  seeks  a  decree  setting  aside  and  annulling  the 
judgment  of  Wilkinson,  on  the  ground  of  fraud  and  collusion. 

It  appears  to  me  that  these  proceedings  are  irregular,  and  that 
the  complainant  is  not  now  in  a  situation  to  ask  for  such  decree. 
His  bill  not  only  exhibited  no  ground  for  an  injunction,  but  no 
ground  for  relief,  so  far  as  it  sought  to  impeach  the  judgment  ol 
Wilkinson.  There  was  no  equity  in  it.  That  the  party  has 
now  an  equity  by  his  judgment  and  execution  subsequently  ob- 
tained, is  of  no  avail.  They  cannot  relate  back  to  the  time  of 
the  commencement  of  this  suit ;  and  a  decree,  such  aa  the  com- 
plainant asks,  founded  upon  the  bill  as  filed,  would  be  erroneous. 
It  would  exhibit  the  court  as  giving  relief  against  long  establisb- 
ed  principles. 

The  proper  course  for  the  party  to  pursue,  after  obtaining  bis 
judgment  and  execution,  w^as  to  file  a  supplemental  bill,  stating 
the  facts.  He  would  then  have  had  a  proper  case  for  relief.  It 
would  have  appeared  on  the  record,  and  not  merely  in  the  evi- 
dence. The  case  of  Candler  v.  Pettit^  1  Paige,  168,  is  direct- 
ly in  point. 

The  only  question,  as  it  appears  to  me,  is,  whether  the  bill  ii 
at  all  sustainable  ;  for  if  it  be  entirely  defective,  so  that  do  valid 
decree  can  be  made  upon  it,  it  will  not  be  aided  by  a  supple- 
mental bill,  founded  on  facts  that  have  subsequently  taken  place. 
In  this  case,  part  of  the  complainant's  debt,  which  he  hoped  the 
better  to  protect  and  secure  by  impeaching  the  judgment  of  Wil- 
kinson, and  staying  the  sale  of  the  property  as  well  real  as  per- 
sonal, was  a  debt  secured  by  mortgage  on  the  lands  levied  on  by 
Wilkinson's  execution ;  and  the  bill  charging  that  fact,  and  that 
the  defendant  was  wasting  the  property  by  cutting  tioiberi  &c. 
an  injunction  was  granted  so  far  as  to  stay  waste.  I  think  the 
bill  was  sustainable  on  that  ground ; — and  the  court,  biying  pos- 
session of  the  cause  for  such  temporary  relief,  may  bold  it  for  the 
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more  general  and  important  purposes  of  the  bill.    The  complain* 
ant  will  therefore  be  at  liberty  to  file  a  supplemental  bill,  if  he 
shall  think  proper  so  to  do. 
Order  accordingly. 


Walter  King  v.  John  W.  Berry  and  Brant  Van  Blar- 
COM,  Executors  of  William  Berry,  deceased. 

The  balance  of  aasets  remaining  in  the  hands  of  ezecnton  after  payment  of 
debts,  ahoald  either  be  paid  to  those  interested,  or  be  pat  oat  at  interest  for 
their  benefit. 

If  the  lands  are  used  by  the  executor,  he  is  required  not  only  to  pay  interest, 

bat  to  account  for  all  the  profits  he  may  haye  made. 
If  no  profit  has  been  made,  but  the  money  has  been  suflTered  to  lie  idle,  he  will 

be  charfed  with  simple  interest  for  his  neglii^ence. 
The  azecaior  will  not  be  exempted  from  the  payment  of  interest,  simply  on  the 

froand  that  the  legatees  were  at  a  distance,  and  might  call  for  their  money 

when  it  was  not  in  hand. 

In  cases  of  manifest  error  it  will  not  excuse  an  executor,  that  he  acted  on  the 
adyice  of  counsel ;  but  in  doubtful  cases,  it  is  a  circumstance  entitled  to 
great  weight  in  his  favor. 

Where  the  exact  line  of  duty  was  not  clear,  where  the  executor  has  acted  in 
good  faith,  and  under  the  adyice  of  experienced  counsel,  and  has  not  at. 
tempted  to  make  any  profit  to  himself,  interest  ought  not  to  be  charged 
against  him. 

It  is  the  priyilege  of  executors  and  trustees  to  take  counsel  when  any  difficul- 
ty occars  as  to  their  duty,  and  counsel  fees  will  be  allowed  out  of  the  estate. 

TrsTeUlng  expenses  incurred  by  an  executor  are  not  a  lawful  charge  against 
an  estate.    Expenses  of  that  kind  must  be  taken  out  of  the  commissions. 

The  complainant  filed  his  bill  for  the  recovery  of  certain  lega- 
cies, bequeathed  by  the  last  will  and  testament  of  William  Berry, 
deceased,  and  for  an  account.  An  interlocutory  decree  in  favor 
of  the  complainant,  was  made  at  April  term,  A.  D.  eighteen 
Irandrofl  and  ihirty-four,  directing  a  reference  to  a  master  to 
lake  and  state  an  account  upon  proper  and  equitable  princi- 


288  CASES  IN  CHANCERY, 

liOng  T.  Es'n  of  Beiiy.] 

pies.*  Upon  the  coming  in  of  the  master's  report,  esceptiorM 
ivere  filed  by  John  W.  Berry,  one  of  the  executors;  aod  the 
cause  came  on  to  be  lieard  at  April  term,  A.  D.  eigiiteen  hundred 
and  thirty-five,  upon  the  exceptions  to  the  report 

Dickerson  and  Vanarsdale,  for  exce|itant. 

£.  B.  D.  Ogderij  for  complainant,  contra. 

The  Chancellor.  Tlie  accounts  have  been  taken  by  a 
master,  under  an  order  of  the  court,  made  on  the  eighth  day  of 
July,  eighteen  hundred  aod  thirty-four;  and  the  exceptions  are 
taken  by . John  W.  Berry,  one  of  the  executors  and  accountants. 

1.  The  first  exception  is  that  tlie  master  has  charged  him  in- 
lerest  upon  monies  of  the  estate  in  his  hands,  when  he  had  the 
same  ready  to  be  paid  over  to  tliose  who  were  entitled,  and  when 
by  law  he  was  not  bound  to  pay  interest 

William  Berry,  the  testator,  died  in  January,  eighteen  hun- 
dred and  twenty-six,  possessed  of  a  considerable  personal  and 
real  estate,  and  leaving  a  last  will  and  testament,  of  which  he 
appointed  the  defendants  executors.  The  principal  part  of  the 
property  was  bequeathed  to  persons  in  England,  who  were  un- 
known to  the  executors,  and  by  whom  no  immediate  claim  was 
made  for  the  property.  The  balance  in  the  hands  of  John  W. 
Berry  is  stated  by  the  roaster  to  be  four  thousand  tfaree  hundred 
and  twenty  dollars  and  seventy-two  cents ;  all  of  which,  with 
tiie  exception  of  about  one  hundred  dollars,  was  received  before 
itie  first  of  July,  eighteen  hundred  and  thirty.  From  January, 
eigliteen  hundred  and  twenty-six,  to  first  of  May,  eighteen  hun- 
dred and  twenty-seven,  Berry  received  of  the  estate  eighteen 
iHindred  and  sixty-nine  dollars  and  nineteen  cents,  and  paid  out 
for  debts,  &c.  one  hundred  and  eighty-one  dollars  and  ninety-one 
cents — leaving  a  balance  of  sixteen  hundred  and  eigbly-fleven 
dollars  and  twenty-eight  cents.  Nearly  all  this  balaooe  was  in 
liund  a  year  before  anylnterest  is  charged,  Oa  the  finlof  May« 
*  See  ante,  page  55. 
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eighteen  hundred  and  twenty-seven,  the  debts  being  paid,  a  baK 
aace  is  struck,  and  on  that  interest  is  computed  to  the  time  of 
takkig  the  account. 

The  residue  was  received  in  different  sums,  as  Mows :— 


1828. 

May  I, 

- 

35  00 

1829. 

((    u 

- 

35  oa 

1830. 

u       u 

. 

35  00 

<c 

«   8. 

-• 

.  859  25 

« 

June  7. 

- 

657  7ft 

1831. 

May  1. 

- 

35  00 

1832. 

((   ({ 

. 

35  00 

1833. 

il          u 

- 

35  00 

U 

U     It 

- 

- 

9  85 

$1736  86 

Oo  these  sums,  respectively^  interest  has  been  computed  alter 
six  months,  except  the  three  last,  on  which  interest  has  been 
cast  from  the  time  they  were  received-^amounting  in  the  whole 
to  three  hundred  and  seventy-six  dollars  and  sixty-three  cent9. 

The  executor  contends  that  he  ought  not  to  be  charged  with 
interest  until  the  year  eighteen  hundred  and  thirty-one.  That  up 
to  that  time  the  money  was  kept  in  hand  to  answer  the  purposes 
of  the  estate,  and  according  to  the  directions  of  the  testator,  and 
the  advice  of  his  counsel.  That  finding,  in  the  year  eighteen 
hundred  and  thirty-one,  that  a  claim  was  made  to  the  money  by 
the  present  complainant,  as  assignee  of  the  legatees  in  England, 
and  supposing  that  some  years  would  elapse  before  the  suit  eoHld 
be  determined,  he  made  use  of  the  balance  for  hia  own  purposes, 
in  bis  own  business ;  and  from  thai  time  he  is  willing  to  accouni 
for  the  lawful  interest,  but  ought  not  to  be  charged  for  any  lor>- 
ger  period. 

As  a  general  rule,  it  is  the  duty  of  executors  and  trustees  not 
lo  suffer  money  of  others  to  be  idle  in  their  hands.  The  balance 
t>f  aiseta  remaining,  after  the  payment  of  debts,  should  either  be 
paid  to  those  interested,  or  be  put  out  at  interest  for  their  benefit. 
If  the  funds  are  used  by  the  executor,  and  mingled  with  his 
owD,  he  is  required  not  only  to  pay  iijterest,  but  to  account  for 
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all  the  profits  he  may  have  made.  No  rule  of  eqaity  is  bcKcf 
setiled  at  this  day,  than  that  a  trustee  shall  not  be  permuted  to 
make  a  profit  out  of  the  estate  of  his  cestui  que  trust.  If  no 
profit  has  been  made,  but  the  money  has  been  suffered  to  lie  idle, 
he  will  be  charged  with  simple  interest  for  his  negligence. 

In  this  case,  it  is  suflSciently  proved  that  the  money  was  in 
hand,  and  not  used.  The  complainant  has  searched  the  con- 
science of  the  executor.  His  answers  as  to  that  fact  are  positive 
and  direct,  and  there  is  nothing  in  the  evidence  sufficient  to  dis- 
prove them.  He  is  to  be  charged,  then,  with  simple  interest  on 
general  principles,  unless  there  is  something  special  in  this  case 
to  excuse  him.  Several  matters  have  been  urged.  It  is  said, 
first,  that  the  legatees  were  in  England,  and  it  being  uncertain 
when  they  would  call  for  their  money,  it  was  the  duty  of  the  ex- 
ecutor to  keep  it  by  him,  that  he  might  pay  it  to  them  without 
delay,  whenever  it  should  be  demanded.  This  is  not  of  itself  a 
justification.  A  considerable  part  of  the  money  was  out  on  in- 
terest, and  for  aught  that  appears,  safely  invested ;  and  the  resi- 
due might  have  been  invested  without  risk.  It  is  not  likely  that 
legatees,  situated  as  these  were,  would  have  incurred  the  expense 
of  coming  to  this  country  or  sending  an  agent  for  the  money, 
without  apprising  the  executors,  and  ascertaining  from  them 
when  they  would  be  prepared  to  pay  it ;  and  even  if  they  should 
have  done  so,  it  is  going  almost  too  far  to  suppose  that  they 
would  have  been  obliged  to  pay  the  money  forthwith,  without  a 
reasonable  opportunity  of  collecting  it.  The  case  does  not  show 
that  they  had  any  special  reason  for  expecting  them  very  shortly 
after  the  testator's  death  ^  and  it  does  not  appear  that  any  pains 
were  taken  to  give  them  informaitoD  of  the  death  of  the  testator, 
or  the  amount  of  the  estate.  I  think  that,  under  these  circum- 
stances,  it  is  asking  too  much  of  the  court,  to  exempt  tlie  execu- 
tor from  the  payment  of  interest,  simply  on  the  ground  that  the 
legatees  were  at  a  distance^  and  might  call  for  their  money  when  it 
was  not  io  hand.  I  am  afraid  to  set  such  a  precedent — one  which 
will  cover  all  amounts,  and  is  a  strong  temptation  to  coDcealaient 
and  speculatwn  and  frauds  on  the  part  of  executors  and  (rustoesL 
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But  the  executor  coutend^,  in  the  next  place,  that  the  testator 
in  bis  life-time  directed  him  to  collect  in  the  money  outstanding, 
and  to  keep  it  by  him,  and  have  it  ready  when  the  legatees 
should  come  for  it;  and  that  he  was  advised  by  his  counsel  to 
keep  the  money  in  hand.  There  is  no  direction  of  that  kind  in 
the  will,  and  there  is  no  evidence  of  it  except  the  declarations  of 
the  executors.  They  have  been  examined  on  oath  by  the  com- 
plainant touching  the  matter,  and  they  both  state  that  such  di- 
rection was  given.  These  declarations  are  entitled  to  be  consid- 
ered, but  they  are  to  be  looked  at  with  jealousy.  To  rest  upon 
them  alone  would  be  hazardous,  if  not  unsafe  to  the  interests  of 
legatees. 

The  executor  insists,  however,  that  he  has  acted  in  good 
feith,  and  under  the  advice  of  counsel,  and  therefore  he  ought 
not  to  be  made  to  pay  this  interest  out  of  his  own  pocket.  To 
my  mind,  there  is  no  reason  to  doubt  the  honesty  and  good  inten- 
tion of  the  executor.  The  money  was  kept  in  hand,  but  for  no 
benefit  to  himself.  He  believed  he  was  acting  in  accordance 
with  his  duty,  and  kept  the  amount  in  his  desk.  He  thought 
be  was  right  in  following  the  verbal  directions  of  the  testator  as 
be  understood  them  ;  and  that  he  acted  according  to  the  advice 
of  counsel  is  made  very  plainly  toiappear. 

It  is  the  privilege  of  executors  and  trustees  to  take  counsel 
when  any  difficulty  occurs  as  to  their  duty.  It  is  a  safety  at  all 
times.  It  will  not  excuse  them  in  cases  of  manifest  error ;  but 
in  doubtful  cases,  it  is  a  circumstance  entitled  to  great  weight  in 
favor  of  the  executor,  that  he  acted  on  the  advice  of  counsel. 
Seeing  that  in  the  execution  of  this  trust  it  may  not  always  be 
easy  to  perceive  the  exact  Hneof  duty,  and  that  the  executor  has 
acted  is  good  faith  and  under  the  advke  of  experienced  counsel, 
and  has  not  attempted  to  make  any  profit  to  himself,  I  am  in- 
clined, under  the  special  circumstances,  to  say  that  interest  ought 
not  to  be  charged  against  him  until  the  year  eighteen  hundred 
and  thirty-one.     The  first  exception  is  therefore  allowed. 

2d  Exception.    That  the  master  has  not  allowed  for  expenses 

•necessarily  incurred  in  the  settlement  of  the  estate. 
34 
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The  amouDi  in  questioa  is  fifteen  dollars  and  fiily  cents.  One 
item,  amounting  to  five  dollars  and  fifty  cents,  is  for  expenses 
in  going  at  difierent  times  to  Newark.  The  other  is  ten  dollars 
for  a  counsel  fee.  The  first  is  not  a  lawful  charge.  Expenses 
of  that  kind  must  be  taken  out  of  the  commissions.  The  lasi 
kern  is  a  proper  charge,  and  should  be  allowed. 

3d  Exception.     That  the  commissions  are  insufiTicient. 

The  commissions  allowed  are  moderate ;  but  as  the  case  now 
stands,  I  am  not  disposed  to  interfere  with  this  part  of  llie  report^ 
and  accordingly  overrule  the  exception. 

This  U  not  a  case  for  costs  against  the  executors. 


The  President,  Directors  and  Company  of  the  State  Bank  at* 
New-Brunswick  v.  The  Receivers  of  the  Bank  op  New- 
Brunswick. 

A  claim  which  cannot  be  allowed  as  a  set-off  under  the  act  to  enable  mutual 
dealers  to  discount,  may  nevertheless  be  allowed  as  a  set-off  by  reoelTers, 
under  the  act  to  prevent  frauds  by  incorporated  companies. 

The  act  entitled  "An  act  to  prevent  frauds  by  incorporated  companieai''  par- 
takes largely  of  the  character  o£  a  bankrupt  law.  The  general  object  of 
the  act  and  the  provisions  made  to  effect  it  are  essentially  the  same  as  the 
bankrupt  law ;  and  it  seems  proper  to  apply  to  it  the  g^nenl  roles  that 
govern  the  bankrupt  system  where  it  is  in  use. 

The  act  does  not  confine  itself  to  legal  set-offs,  but  refers  to  ju9t  8ot4>fiSt  and 
expressly  directs  the  receivers  to  allow  them  when  they  ought  to  be  allowed 
according  to  equity.  It  gives  to  receivers  an  equitable  power,  and  they  are 
to  exercise  it  according  to  the  justice  of  the  case. 

Where  the  creditor  has  two  funds,  one  separate  and  one  in  common  with  oth- 
ere,  he  must  first  look  to  his  separate  security,  and  afler  that  is  exhausted 
he  may  look  to  the  fbnd  in  which  others  are  interested. 

The  property  in  the  hands  of  receivers  is  considered  as  in  court  and  undtor  its 
control,  to  be  administered  so  as  best  to  subserve  the  purposes  of  equity. 

As  soon  as  the  assets  are  withdrawn  from  the  debtor  and  placed  in  the  hands 
of  receivere,  the  general  creditore  acquire  rights,  which  the  ooort  will 
tect  by  placing. all  the  creditors  on  an  equality  as  far  as  possible. 

This  case  came  before  the  court  upon  an  appeal  taken  by  ih^ 
State  Bank  at  New-Brimswick,  from  a  decision  aiade  by  ib^ 
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Teceivers  of  the  Bank  of  New-Brunswick,  appointed  under  the 
act  entitled  ''An  act  to  prevent  frauds  by  incorporated  companies," 
passed  the  sixteenth  of  February,  eighteen  hundred  and  twenty- 
nine,  {Elmer^s  Digest,  32.)  The  facts  of  the  case,  and  the 
grounds  of  the  appeal,  are  stated  in  the  opinion  of  the  chan- 
cellor. 

J.  W.  Scottj  for  the  petitioners. 

E,  Woody  for  the  receivers. 

The  Chancellor.  The  (acts  of  the  case  are  briefly  these. 
On  the  first  day  of  February,  eighteen  hundred  and  thirty-four,  and 
before  the  Bank  of  New-Brunswick  stopped  payment,  the  State 
Sank  had  in  possession  nine  hundred  dollars  in  bills  of  the  Bank 
of  New-Brunswick,  which  had  been  regularly  received  in  the 
course  of  business ;  and  the  further  sum  of  four  thousand  two 
hundred  and  thirty-eight  dollars,  which  had  been  remitted  to  the 
State  Bank  from  the  Trenton  Banking  Company  for  the  purpose 
of  collection,  either  one  or  two  days  before.  These  two  suras, 
amounting  in  the  whole  to  five  thousand  one  hundred  and  thir- 
ty-eight dollars,  the  State  Bank  presented  at  the  counter  of  the 
Bank  of  New-Brunswick,  on  the  sakl  first  day  of  February,  and 
demanded  payment.  On  the  sixth  of  February,  the  Bank  of 
New-Brunswick  not  having  redeemed  said  bills,  placed  in  the 
hands  of  the  State  Bank,  B.  F.  Stoclcton^s  note,  endorsed  by  J. 
R.  Thompson  and  F.  Richmond,  cashier,  fornix  thousand  dollars, 
as  collateral  security  for  the  payment  of  the  said  sum  of  five 
thousand  one  hundred  and  thirty-eight  dollars,  and  took  a  receipt 
specifically  stating  the  amount  and  object. 

Co  the  twelfth  day  of  February,  the  Bank  of  New-Brunswick, 
by  their  cashier,  delivered  over  and  endorsed  to  the  State  Bank, 
B.  F.  Stockton's  draft,  as  president  of  the  Delaware  and  Raritan 
Canal  Company,  on  James  Neilson,  treasurer,  and  accepted  by 
him,  for  one  thousand  dollars,  dated  January  seventeenth,  eigh- 
jleeD  hqndred  and  thirty-four,  and  payable  at  ninety  days ;  which 
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was  to  be  held  as  a  collateral  security  for  any  bills  of  the  Bank 
of  New-Brunswick  at  that  time  unredeemed,  or  which  might 
thereafter  be  unredeemed  at  the  counter  of  the  State  Bank. 

Shortly  afterward?,  the  six  thousand  dollar  note  of  Stockton 
and  Thompson  was,  in  consequence  of  some  arrangement  be- 
tween the  Bank  of  New-Brunswick  and  the  Trenton  Banking 
Company,  delivered  up  to  the  said  Trenton  Banking  Company 
by  the  State  Bank,  for  the  sole  use  and  benefit  of  the  said  Tren- 
ton Bunking  Company ;  and  in  lieu  of  their  interest  in  it,  the 
State  Bank  received  of  the  Bank  of  New-Brunswick  a  draft  of 
R.  F.  Stockton,  president,  and  John  R.  Thompson,  secretary,  for 
one  thousand  dollars,  drawn  on  James  Neilson,  and  accepted, 
and  endorsed  by  E.  Baldwin  and  F.  Richmond,  cashier,  as  a  col- 
lateral security  for  the  said  nine  hundred  dollars  in  notes  of  the 
Bank  of  New-Brunswick ;  and  gave  a  receipt  for  it,  dated  the 
fourteenth  of  February,  eighteen  hundred  and  thirty -four. 

Ou  or  about  the  eighteenth  of  February,  the  Bank  of  New- 
Brunswick  stopped  payment.  Prior  to  that  day,  the  State  Bank 
had  received  at  their  counter  in  the  regular  and  ordinary  course 
of  business,  three  thousand  and  ninety-seven  dollars  in  bilk,  for 
which  they  have  no  other  security  than  the  bills  themselves,  and 
the  proceeds  of  the  two  drafts  of  one  thousand  dollars  each. 
Those  drafts  fell  due  on  the  nineteenth  of  April,  and  were  paid 
at  maturity. 

On  the  seventeenth  of  May,  eighteen  hundred  and  thirty-four, 
the  State  Bank  presented  the  bills  of  the  Bank  of  New-Bruns- 
wick to  the  receivers,  that  is  to  say,  three  thousand  and  ninety- 
seven  dollars,  and  claimed  a  right  to  a  dividend  on  that  amount 
and  a  certificate  therefor.  The  receivers  refused  to  adroit  the 
claim.  It  appears  from  a  minute  of  their  decision,  that  they 
considered  the  one  draft  of  one  thousand  dollars  as  a 
security  for  the  specific  sum  of  nine  hundred  dollars  for  | 
of  the  Slate  Bank  at  the  time  the  draft  was  assigned  ;  andtlUK 
the  other  was  a  collateral  security  for  the  redemption  of  bilV(Ql»r- 
redeemed  when  the  draft  was  received,  or  that  might  be  therait 
ter  unredeemed.     They  considered,  also,  that  the  one  huodridH 
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dollars  of  the  first  draft  received  by  the  State  Bank,  over  and 
above  paying  the  nine  hundred  dollars  for  which  the  draft,  was 
specifically  pledged,  ought  not  to  be  admitted  by  them  as  a  proper 
ofTset,  but  that  the  same  belongs  to  them  as  so  much  money  had 
and  received  for  their  use,  to  be  collected  and  held  by  them  for 
the  benefit  of  the  creditors  and  stockholders  of  the  Bank  of  New- 
Brunswick.  The  State  Bank,  nevertheless,  insisted  on  their 
right  to  retain  the  one  hundred  dollars,  with  the  remaining 
draft,  as  collateral  security,  to  indemnify  them  against  any  loss 
they  might  eventually  sustain  on  the  bills  of  the  bank  held  by 
them. 

The  receivers  then  offered  to  offset  against  the  said  bills  the 
sum  of  nineteen  hundred  dollars  received  by  the  State  Bank  on 
the  said  drafts,  and  to  allow  the  said  State  Bank  a  claim  for  the 
residue  after  deducting  the  said  sum  of  nineteen  hundred  dollars. 
The  State  Bank  declined  the  offer  thus  made,  and  insisted  on 
having  their  claim  admitted  for  the  whole  amount  of  the  bills  on 
haod^  and  retaining  the  monies  received  on  the  drafts  to  indem- 
nify them  against  such  loss  as  might  eventually  be  sustained  on 
Che  said  bills.  This  being  refused  by  the  receivers,  the  State 
Sank  has  appealed  to  this  court,  according  to  the  provisions  of 
the  eighteenth  section  of  the  act  entitled  ^'An  act  to  prevent  frauds 
hy  incorporated  companies,"  passed  February  sixteenth,  eighteen 
hundred  and  twenty-nine. 

1.  As  to  the  nine  hundred  dollars  of  bills  on  hand  at  the  time 

the  first  draft  for  one  thousand  dollars  was  given  ;  the  petitioners 

cannot  make  claim  for  that  debt,  or  prove  it  before  the  receivers. 

The  draft  was  given  as  security  for  a  specific  sum,  being  less 

than  the  amount  of  the  draft.    The  object  was  special  and  limit- 

€d,  and  the  State  Bank,  on  receiving  the  money  for  the  draft, 

i  appropriate  it  only  to  the  purpose  for  which  it  was  pledged. 

» contracts  in  relation  to  the  two  drafts  were  distinct  as  to  time 

#lid  object    The  drafts  had  separate  ends  to  answer,  and  there 

ifveilber  justice  nor  propriety  in  blending  them.     This,  in  fact, 

hatbeen  admitted  by  the  written  argument  with  which  I  have 

been  favored,  and  it  is  unnecessary  to  consider  it  further.     As  to 
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this  part  of  the  case,  the  State  Bank  has  yielded  to  the  views  of 
the  receivers,  admitting  them  to  be  right. 

2.  After  appropriating  nine  hundred  dollars  of  the  first  draft  to 
the  paymeiii  of  that  amomntof  bills,  for  which  it  was  specifically 
pledged,  there  remains  one  hundred  dollars  of  it  to  be  dis()08ed  oL 
The  receivers  contend  that  this  belongs  to  the  general  fund  for 
the  benefit  of  all  the  creditors,  as  part  of  the  assets  of  the  Bank  at 
the  lime  of  the  suspension  of  payment.  The  petitioners  claim  the 
right  to  offset  against  it  the  like  amount  in  bills  of  the  Bank  of 
New-Brunswick  on  hand  at  the  time  of  the  failure. 

I  think  that  under  the  provisions  of  our  statute,  to  enable  mu- 
tual dealers  to  discount,  this  claim  could  scarcely  be  allowed.  The 
statute  has  reference  to  mutual  debts  between  the  parties  ;  where- 
as the  cases  ched  by  the  counsel  for  the  petitioners  are  cases  gov- 
erned by  the  bankrupt  laws  of  England,  by  which  laws  the  right 
of  set-oflT  is  enlarged  so  as  to  extend  to  mutual  credits.  Such  are 
the  cases  Exparte  Deeze,  1  AtkynSy  228;  Exparie  Charles 
'Prescot,  1  Atkyns,  230 ;  Atkitison  and  al.  v.  Elliot,  7  T.  R. 
378  ;  Cookers  Bankrupt  Laws,  567. 

I  incline  to  the  opinion,  nevertheless,  that  this  set-ofiT should  be 
allowed  ;  and  for  two  reasons.  1.  The  act  under  which  these 
proceedings  are  had,  partakes  largely  of  the  character  of  a  bank- 
rupt law.  As  was  well  remarked  by  the  receivers  in  their  argu- 
ment, "  the  general  object  of  the  act,  and  the  provisions  made  to 
effect  it,  are  essentially  the  same  as  the  bankrupt  laws."  Under 
the  bankrupt  system,  the  claim  would  be  admissible  ;  and  if  this 
act  is  to  be  considered  as  partaking  of  the  character  of  a  bankrupt 
law,  it  is  proper  to  apply  to  it  ihe  general  rules  that  govern  the 
system  where  it  is  in  use. 

Another  reason  is,  that  the  words  of  the  act  under  which  these 
proceedings  are  had,  in  relation  to  this  species  of  set-off,  are  pecaliar 
and  liberal.  '*  In  case  of  mutual  dealings  between  the  said  cor- 
poration and  any  other  person  or  persons,  the  receivers  are  to  al- 
low just  set-offs  in  favor  of  such  person  or  persons,  in  aH  cases  in 
which  it  shall  appear  to  them  that  the  same  ought  to  be  allowed 
acoording  to  law  and  equity  :"  Har.  Com.  212.    The  general  ai;t 
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before  adverted  to,  {Rev.  Laws,  307,)  refers  only  io miUttaldebtSf 
and  it  is  plaia  that  legal  setoffs  must  be  confined  to  cases  of  thai 
description.  The  act  upon  which  the  court  is  now  called  to  adju- 
dicate, does  not  confine  itself  to  legal  set-offs.  It  refers  to  just  set- 
offs ;  and  expressly  directs  the  receivers  to  allow  them  when  they 
ought  to  be  allowed  according  to  law  not  only,  but  equity  also# 
It  would  seem  from  the  phraseology  of  the  statute^  that  the  legis^ 
lature  had  something  more  in  view  than  the  general  provisions  of 
the  law  in  regard  to  set^ofifs.  It  gives  to  the  receivers  an  equitable 
power,  and  they  are  to  exercise  k  according  to  the  justice  of  the 
case ;  and  it  appears  to  me  that  in  the  present  instance  the  allow-^ 
ance  will  be  just  and  equitable. 

3.  It  remains  to  inquire  whether  the  petitioners  are  entitled  to 
prove  their  debt  for  the  whole  amount,  after  deducting  the  nine 
hundred  dollars  and  the  offset  of  one  hundred  dollars,  and  obtain  a 
dividend  on  the  whole,  reserving  the  second  drafl  of  one  thousand 
dollars  to  make  up  the  deficiency ;  or  whether  they  shall  appropri- 
ate the  drafl  to  the  payment  of  so  much  of  tlie  debt  first,  and 
prove  for  the  balance. 

On  this  part  of  the  case  I  think  the  decision  of  the  receivers 
ivas  right,  and  that  the  petitioners  can  be  admitted  to  prove  for  the 
l>alance  only.  This  would  be  the  course  under  the  bankrupt 
Jaws.  The  general  principle  running  through  the  whole  system, 
3s,  that  equality  is  equity.  All  the  property,  so  far  as  it  can  be 
reached  and  collected,  is  brought  into  one  common  fund,  for  the 
benefit  of  all  the  creditors  ;  and  when  a  creditor  has  a  security, 
and  insists  upon  proving,  he  must  deliver  up  the  security  for  the 
benefit  of  the  creditors  at  large :  Expcarte  Grove,  1  Atk.  liH  } 
Exparte  Twogood,  19  Ves.  229.  In  this  last  case,  the  court  ob- 
served, that  if  the  subject  of  deposit  is  the  bankrupt's  property,  il 
must  be  sold,  and  the  excess  proved  as  a  debt.  See  also  Cookers 
Bank.  Law,  124,  155.  The  san^e  principle  has  been  applied  to 
cases  of  insolvency,  where  the  funds  are  under  the  control  of  a 
eourt  of  equity  for  the  benefit  of  all  the  creditors.  In  Ghreenwood 
V.  Taylor,  Rus.  and  Mylne,  185,  (4  Cond.  Ch.  Rep.  381,)  a 
mortgagee  petitioned  for  the  sale  of  his  security,  and  to  be  permU- 
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ted  to  prove  the  full  amount  of  his  debt  in  a  suit  for  the  adminis* 
tration  of  the  assets  of  the  deceased  mortgagor.  It  was  contended 
in  that  case  for  the  petition,  as  it  was  in  this,  that  the  mortgagee 
has  a  right  to  avail  himself,  concurrently,  of  all  the  remedies 
which  belong  to  him  either  in  respect  of  his  specific  lien  ou  the  es- 
tate, or  as  a  general  creditor  of  the  mortgagor,  by  virtue  of  the 
covenant  for  the  payment  of  the  mortgage  money  :^-4hat  there 
was  nothing  to  prevent  him  from  proving  the  whole  amount  of 
his  demand,  in  the  same  manner  as  be  might  have  sued  the 
testator  if  alive,  and  taken  out  execution  against  him  for  the 
whole  amount.  It  was  contended,  also,  that  the  rule  in  bank- 
ruptcy cases  depended  on  principles  peculiar  to  that  system  of 
equity  jurisdiction,  and  never  could  be  extended  beyond  it.  But 
the  master  of  the  rolls,  in  delivering  his  opinion,  said^  "  Th^ 
rule  in  bankruptcy  must  be  applied  here,  and  the  mortgagee  can- 
not be  permitted  to  prove  for  the  full  amount  of  his  debt,  but  on- 
ly for  80  much  as  tlie  mortgaged  estate  will  not  extend  to  pay. 
This  rule  is  not  founded  on  the  peculiar  jurisdiction  in  bank- 
ruptcy, but  rests  upon  the  general  principles  of  a  court  of  equity 
in  the  administration  of  assets.  The  mortgagee  who  has  two 
funds,  as  against  the  other  specialty  creditors  who  have  but  one 
fund,  must  resort  first  to  the  mortgage  security,  and  can  claim 
against  the  common  fund  only  what  the  mortgaged  estate  is  de- 
ficient to  pay." 

If  ibis  principle  be  correctly  applied  to  the  administration  of 
insolvent  estates  in  equity,  there  is  an  end  of  the  question.  Tbo 
security  must  first  be  applied  to  the  payment  of  the  claim,  and 
then  the  common  fund  must  be  resorted  to  for  the  balance.  The 
justice  of  the  rule  has  been  so  strongly  felt,  that  it  has  been  re- 
cognized and  adopted  even  in  a  court  of  law  ;  as  in  the  case  of 
Amory  v.  Francis^  16  Mass.  Rep.  308.  There  a  creditor  of  an 
insolvent  estate  had  a  mortgage  as  security  for  his  debt,  of  less 
value  than  the  amount  of  the  debt,  and  it  was  held  that  he  could 
claim  from  the  commissioners  only  for  the  difiereoce  between  his 
debt  and  the  value  of  the  property  mortgaged.  The  chief-justice 
says,  the  rule  was  adopted  in  England  on  account  of  its  reasona- 
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bleneas,  aod  because  consistent  with  the  nature  of  the  contract. 
For  the  property  pledged  is  in  fact  security  for  no  more  of  the 
debt  than  its  value  will  amount  to,  and  for  all  the  rest  the  credi- 
tor relies  upon  the  personal  credit  of  his  debtor,  in  the  same 
manner  he  would  for  the  whole,  if  no  security  were  taken.  The 
same  rule  would  undoubtedly  be  applied  in  England  to  cases  of 
insolvent  estates,  where  the  debtor  has  deceased,  if  any  mode  of 
settlement  and  distribution  of  such  insolvent  estates  existed 
there. 

The  argument  of  the  counsel  for  the  petitioners  appears  to  be 
founded,  as  to  this  point,  on  the  idea,  that  the  insolvency  of  the 
bank  can  have  no  effect  upon  his  rights  or  remedies — that  they 
have  the  same  remedies  against  the  receivers  which  they  once 
hid  against  the  bank.  But  can  this  be  so?  Does  not  this  very 
proceeding  show  that  his  strict  legal  remedies  have  been  inter* 
fered  with  by  statute,  and  that  the  whole  assets  of  the  corpora- 
tion, his  debtor,  have  been  placed  in  the  hands  of  receivers,  to 
be  administered  for  the  benefit  of  all  his  creditors,  under  the  di- 
rection of  this  court  ?  Suppose  the  petitioners,  instead  of  coming 
ID  to  prove  their  debt  under  the  statute,  had  proceeded  by  suit  at 
law  against  the  corporation,  as  though  it  were  still  solvent,  and 
as  though  no  receivers  had  ever  been  appointed,  and  had  obtain- 
ed a  judgtTient  and  execution ; — of  what  avail  would  they  have 
been  ?  Surely  none.  And  yet  they  would  have  been  available 
against  the  corporation  if  no  act  of  insolvency  had  been  commit- 
ted. The  statute  has  come  in  and  interposed  for  the  benefit  of 
the  whole  ;  and  it  is  right  that  it  should  be  so.  Hence  it  is  plain 
that  the  receivers  do  not  stand  in  the  same  situation  as  the  bank 
did,  nor  is  the  property  in  their  hands  subject  to  the  same  legal 
remedies  as  it  was  when  in  the  possession  of  the  bank.  It  is 
now  considered  as  in  court,  and  under  its  control — to  be  admin- 
istered 80  as  best  to  subserve  the  purposes  of  equity.  This  court 
cannot  take  away,  or  cancel,  or  discharge,  a  just  debt,  as  between 
these  parties ;  but  it  can  regulate  the  mode  of  securing  and  ob- 
taining it.  It  can  say  to  a  party  who  has  two  funds,  one  sepa- 
rate and  the  other  in  common  with  others,  you  must  first  look  for 
35 
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payment  of  your  debt  to  the  fund  you  hold  alone,  and  whic& 
ether  creditors  cannot  touch ;  and  then,  if  you  are  not  eatisfiedV 
you  can  resort  to  the  fund  in  which  others  have  an  interest  as 
well  as  yourself.  The  debtor,  while  the  property  is  in  his  owq 
bands,  cannot  say  this,  because  he  has  no  right  or  power  to  de- 
prive bis  creditor  of  any  of  his  legal  remedies;  and  the  same 
may  be  said- of  the  general  creditors.  But  as  soon  as  the  assets 
are  withdrawn  from  the  debtor,  and  placed  in  the  hands  of  receiv- 
ers for  the  benefit  of  all,  the  general  creditors  acquire  rights  which 
the  court  will  protect,  by  placing  all  upon  a  footing,  of  equality  as 
&r  as  possible.     This  is  every  day's  practice. 

It  is  said,  and  truly  said,  that  there  is  a  great  difference  be- 
tween the  two  drafts ;  the  oive  being  left  as  collateral  security  for 
a  sum  oertain,'and  the  other  for  an  undefined  amount,  or  for  aey 
bills  of  the  Bank  of  New-Brunswick  that  were  then  unredeemed, 
or  that  might  thereafter  be  unredeemed.  But  I  am  not  satbfied 
with  the  conclusion  drawn  by  the  petitioners,  that  the  firsT being 
security  for  a  definite  sum,  shall,  when  paid,  be  considered  as 
satisfymg  and  paying  at  once  the  whole  of  that  sum,  and  yet 
that  the  second,  when  paid,  shall  be  held  as  paying  and  satisfy- 
ing no  part  of  the  amount  for  which  it  was  security,  until  it  be 
ascertained  whether  the  bank  can  pay  first.  Both  drafts  were 
delivered  as  pledges,  or  collateral  security.  If,  according  to  the 
doctrine  of  the  petitioners,  the  collateral  secu4ity,  ex  vi  termini^ 
cannot  be  called  on  to  pay  until  it  is  ascertained  whether  the 
principal  can  pay,  why  not  ascertain  whether  the  principal  can 
pay  the  nine  hundred  dollars,  the  specific  sum  for  which  the  first 
draft  was  pledged  ?  Why  pay  that  with  the  pledge,  without  first 
calling  on  the  bank  to  respond  ?  If  in  the  one  case  the  payment 
of  the  draft  is  considered  as  payment  of  the  original  debt,  why 
is  it  not  to  be  considered  in  the  other  case  as  payment,  so  far  as 
it  will  extend  ?  Is  it  right  to  apply  a  different  rule  to  the  two- 
oases,  because  in  the  one  the  pledge  will  more  than  pay  the  debt,a 
and  in  the  other  will  fall  short?  I  do  not  perceive  the  justice  ol 
the  distinction. 

lo  the  original  claim  of  the  petitioners  as  made  to  the  receiv— 
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<ers,  tbey  did  not  consider  the  first  draft  as  paying  off  the  specific 
sum  of  nine  hundred  dollars  for  which  it  was  pledged,  but  in- 
flisCed  on  their  right  to  prove  for  the  whole,  and  receive  their  divi- 
dend for  the  whole  out  of  the  general  fund,  and  then  resort  te 
tfoe  two  drafts  for  any  deficiency.  They  placed  both  drafts  upon 
the  same  footings  as  strictly  collateral.  This  ground  was  aban- 
doned by  the  counsel  as  to  the  first  draft,  and  I  xhink  it-cannot 
be  supported  as  to  the  other. 

It  appears  to  noe  that  the  State  Bank  has  fallen  JiHo  an  error 
^  to  the  true  construction  of  the  agreement  in  relation  to  this 
last  pledge.  It  was  held  by  the  Bank  as  collateral  for  any  bills 
of  the  Bank  of  New-Brunswick  then  unredeemed,  or  which 
might  thereafter  be  unredeemed,  f  do  not  understand  this  to 
mean  that  the  draft  is  collateral  to  pay  any  loss  that  the  State 
Bank  might  eventually  sustain  in  consequence  of  the  actual  ina- 
bility of  the  Bank  of  New-Brunswick  to  pay  after  ei^haosting  all 
their  assets— %ut  as  collateral  for  such  amount  of  bills  as  might 
be  unredeemed  at  her  tx)nnter  in  the  usual  course  of  business. 
This  amount  was  necessarily  indefinite  at  the  time ;  but  the 
State  Bank  had  it  in  their  power  to  make  it  definite  at  any  time, 
by  refusing  to  take  any  more  bills.  When  the  Bank  of  New- 
Brunswick  failed  and  ceased  redeeming  their  bills,  then  the 
amount  became  definite  of  necessity,  and  from  that  moment  there 
was  a  sum  certain,  for  the  payment  of  which  the  State  Bank  had 
a  security  of  one  thousand  dollars.  'Both  pledges  then  stand  on 
(he  same  footing — both  stand  security  for  definite  sums.  They 
must  both  be  applied  to  the  extinguishment  of  the  debts,  and  it 
makes  no  difference  that  the  one  wiir  pay  the  whole  and  the 
other  a  part  only.     The  same  rule  is  applicable  to  both. 

But  it  is  unnecessary  to  pursue  the  argument.  My  opinion  is, 
(hat  the  decision  of  the  receivers  be  reversed  as  to  the  ofllset  of 
4H[ke  hundred  dollars,  and  confirmed  as  to  the  other  points. 


\ 
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Brunswick. 

It  would  be  a  delicate  matter  for  the  coart,  under  any  eircumttancea,  to  diieet 
the  receiyers,  appointed  under  the  act  entitled,  **An  act  to  prerent  (imndabj 
incorporated  companies,**  to  compromise  a  claim,  when  in  their  opinion 
there  could  be  no  demand  against  them  to  affect  aawts  in  their  hands ;  and 
it  would  be  much  more  delicate,  in  a  case  whore  the  court  has  decided  that 
the  contract  was  void  and  could  not  be  enlbfeed. 

Where  a  party  knows  that  a  bank  has  refused,  frcun  inability,  to  redeem  its 
bills,  he  must  be  presumed  to  know  of  their  inability  to  dispose  of  their  pro. 
perty ;  and  if,  with  such  knowledge,  he  contract  with  the  bank  for  the  pur- 
chase  of  property,  he  has  no  equitable  claim  to  the  consideration  of  the 
court. 

Appeal  from  the  decieioo  of  the  receivers  of  the  Bank  of 
New-Brunswick,  under  the  eighteenth  section  of  the  act  entitled 
an  act  to  prevent  frauds  by  incorporated  companies,  passed  the 
sixteenth  of  February,  eighteen  hundred  and  twenty-nine,  {EU 
tner's  Digest^  36.)  There  had  been  a  previous  appeal  between 
the  same  parties,  growing  out  of  the  same  transaction,  and  at 
July  term,  eighteen  hundred  and  thirty-four^  the  decision  of  the 
receivers  was  in  all  things  affirmed.  For  a  full  statement  of  the 
facts,  and  of  the  grounds  of  the  decision,  see  the  opinion  of  the 
chancellor  on  that  appeal.^ 

Cr.  P,  Molleson,  for  the  appellant. 

E,  Woodf  for  the  receivers. 

The  Chancellor.  After  the  Bank  of  New-Brunswick  bad  J 
suspended  payment,  in  the  month  of  February,  eighteen  bun-  — 
dred  and  thirty-four,  Abraham  Suydam,  the  petitioner,  made  a^^ 
contract  with  the  corporation,  to  purchase  from  them  certain  rcal^B 
estate  in  the  city  of  New-Brunswick ;  for  which  he  agreed  tcnz: 
pay  them  a  certain  sum  in  the  bills  of  the  said  bank,  and  to  pa^iiii 
it  in  instalments.  A  written  contract  was  entered  into,  and  i — ^ 
*  Ante,  page  114. 
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deed  was  prepared  and  duly  executed  by  the  corporation,  and 
deposited  in  the  hands  of  a  third  person,  to  be  delivered  on  pay- 
ment of  the  bills.  Before  the  day  of  payment,  receivers  were 
appointed  by  this  court  on  the  application  of  one  of  the  creditors 
of  the  bank,  and  the  whole  property  and  effects  of  the  institu- 
tion passed  into  their  hands  as  trustees  for  the  benefit  of  all  the 
creditors.  At  the  lime  specified  in  the  contract,  Suydam  tender* 
ed  the  bills  to  the  recei?er%  and  requested  a  deed.  The  receivers 
refused  to  ratify  and  confirm  the  contract,  and  thereupon  Suy- 
dam appealed  to  this  court  to  reverse  their  decision.  After  hear- 
ing the  parties  by  counsel,  the  court  ordered  the  decision  of  the 
receivers  to  be  affirmed  in  all  things.  In  concluding  the  opinion 
delivered  in  that  case,  the  court  said,  "  It  is  not  intended  by  the 
opinion  thus  given  to  preclude  any  compromise  or  settlement  from 
being  made  between  the  parties."  The  question  before  the  court 
18,  as  to  the  correctness  of  the  course  taken  by  the  receivers  in  re- 
fusing to  afiarm  the  contract,  and  nothing  more.  The  petitk)n,  it 
is  true,  prays,  that  if  the  decision  of  the  receivers  should  not  be 
nvbolly  reversed,  the  court  may  make  such  order  and  direction  as 
eball  bejust  and  equitable ;  but  the  court  is  of  opinion  that  nothing 
more  is  necessary  or  proper  to  be  done  at  this  time.  In  this  matter 
^be  court  sits  in  an  appellate  capacity,  and  has  given  its  judgment 
on  the  only  point  decided  by  the  receivers. 

*'  Whether  this  is  a  case  which,  taking  all  circumstances  into 
consideration,  presents  proper  grounds  of  equity  and  good  con- 
science for  a  compromise,  and  if  so,  upon  what  just  and  reason- 
able terms  it  should  be  made,  is  for  the  receivers  to  judge  of  in 
the  first  instance.  It  does  not  appear  that  any  offers  of  comprom- 
ise or  adjustment  have  been  made  or  considered,  and  of  course  the 
appellant  is  not  aggrieved  by  any  decision  in  relation  thereto,  for 
Dooe  such  has  been  made." 

After  this  opinion  was  pronounced,  Suydam  made  three  dis- 
tioct  propositions  to  the  receivers,  by  way  of  compromise  or  ad- 
justment. Neither  of  them  was  accepted  by  the  receivers,  and 
from  their  decision  he  again  appeals. 

Tbe  first  proposition  was,  to  pay  to  the  receivers  ten  thousand 
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dollars  in  notes  of  the  bank,  for  the  property  intended  to  be  pur- 
chased of  the  corporation. 

The  second  was,  to  relinquish  entirely  to  the  receivers  part  of 
the  property,  and  give  for  the  residue  a  certain  sum  in  bills  of  the 
Bank  of  New-Brunswick,  and  a  certain  other  sum  in  current  bills 
of  other  banks,  at  par  value. 

The  third  proposition  was,  that  the  receivers  should  redeem 
the  sum  of  two  thousand  dollars  in  notes  of  the  bank,  which 
amount  he  tendered  them  on  the  6r8t  day  of  May  last  under  the 
contract,  at  par. 

In  net  agreeing  to  either  of  these  propositions,  I  am  not  pre- 
pared to  say  (hat  the  receivers  erred.  They  have  not  considered 
.ft  for  the  benefit  of  the  trust  to  accept  either  of  them  ;  and  resting 
on  the  ground  that  the  petitioner  had  no  just  claim  either  ia  law 
or  equity  to  have  the  contract  carried  into  effect,  or  to  ask  dam- 
ages for  the  Don-parformance,  they  have  declined  to  act.  It 
would  be  a  delicate  matter  for  this  court,  under  any  circumetan- 
ces,  to  direet  the  receivers  to  compromise  a  claim,  when,  in  their 
opinion,  there  toold  be  no  demand  against  them  to  affect  the  as- 
sets in  their  hands.  It  is  much  more  delicate  in  a  case  like  the 
present,  when  the  court  has  on  appeal  solemnly  decided,  that  the 
contracC  was  void  and  could  not  be  enforced.  This  fact  forms 
the  great  obstacle  in  the  petitioner's  way.  However  honest  his 
intentions  may  have  been  in  making  the  contract,  it  must  be 
considered  that  it  was  a  voluntary  act  on  his  part,  and  doubtless 
with  a  view  to  gain.  He  knew  well  that  the  bank  refused, 
through  inability,  to  redeem  their  bills ;  it  must  be  taken  that 
he  knew  of  the  incompetency  of  the  bank  to  dispose  of  their 
property  while  they  rd'used  to  pay  their  debts,  and  he  must  have 
been  witting  to  take  the  hazard  on  himself.  In  so  doing,  it  is 
not  perceived  that  he  has  any  equitable  claims  to  the  considera- 
tion of  the  court ;  especially  when  it  is  to  interfere  with  the  rights 
of  creditors,  many  of  whom  must  be  heavy  sufferers  by  the  fail- 
are  of  the  bank. 

[t  is  worthy^*of  remark,  too,  that;it  does  not  appear  by  the  pe- 
4ition.of  the  appellant  that  be  bad  the  bills  which  he  seeks  U 
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exchange  for  real  property,  on  hand  at  the  time  the  bank  suf^ 
pended  payment.  If  be  purchased  thero  afterwards,  and  at  a 
discount,  he  can  scarcely  ask  for  any  extraordinary  equity  in  his 
behalf  at  the  hands  of  the  court.  If  he  was  dehided  by  the  oflS- 
eers  of  the  bank,  and  that  intentionally,  he  may  have  a  remedy 
against  them.  If  they,  too,  were  deceived,  (as  I  doubt  not  was 
the  case,)  in  regard  to  the  situation  of  the  bank,  I  know  of  no 
relief  for  him. 

The  court,  in  the  opinion  heretofore  delivered,  did  not  intend  to 
intimate  that  the  receivers  were  under  any  obligation  to  com- 
pound this  claim  of  the  petitioner.  It  seemed,  when  the  matter 
was  up  before,  to  be  expected  by  the  petitioner  or  his  counsel, 
that  if  the  court  was  of  opioiba  that  the  receivers  were  not  bound 
to  fulfil  the  contract  as  entered  into  with  the  bank,  it  would  di- 
rect what  ought  to  be  done  by  way  of  relief.  The  court  stated 
the  reason  why  it  decided  only  the  point  appealed  from ;  and 
stated  further,  that  it  was  not  mtended  thereby  to  preclude  any 
compromise  between  the  parties ;  but  that  it  coufd  od  consider  of 
any  such  matter  before  it  had  been  passed  on  by  the  receivers. 
The  whole  matter  of  adjustment  was  intended  to  be  left  open^ 
^ihout  advising  either  one  way  or  the  other  ;  and  I  regret  if  X 
have  been  misunderstood,  and  tliereby  induced  any  additional 
expense  to  the  parties. 

The  opinion  of  the  court  is,  that  the  receivers  have  acted  cor^ 
reclly  and  discreetly ;  and  I  am  satisfied  to  confirm  their  decisioD 
in  regard  to  the  propositions  made  by  the  petitioner. 


Joseph  B.  West  v.  Lewis  M.  Walkee. 

"Tk«  ancient  doctrine  of  the  court  of  chancery  was,  not  to  interfere  by  injunc^ 
tion  in  catea  of  treipaas,  bat  to  leave  the  party  to  his  legal  remedy.  Th» 
practice  of  the  court  is  now  more  liberal ;  yet  in  caaei  of  trespaas  it  ttill  ex^ 
peeU  a  itroDg  mm  of  dtatraction  or  irrepmbk  mifohiof  to  be  preaontod^ 
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Catting  off  the  timber  from  a  tract  of  pdne  land,  vtlMble  only  or  diieflj  ibr 
the  wood  apon  it,  is  not  sach  a  ease  of  irrepttibk  nSaohief  as  will  warrant 
the  granting  of  an  injanction.  (a) 

Nor  will  the  court  interfere  by  injanction  thoagh  the  ISd  eharget  that  the  aetoal 
treepaeeere  are  poor  and  anable  to  respond.  (5) 

The  rale  formerly  was  that  a  complainant,  by  stating  an  adTerse  claim  to  the 
property,  stated  himself  oat  of  coart.  This  is  not  now  the  case  to  the  same 
extent  as  formerly;  but  where  the  complainant  by  his  bill  discloses  a  claim 
on  the  part  of  the  defendant,  and  whence  derived,  he  shows  that  there  is  a 
conflict  in  the  title,  and  fhmishes  an  additional  reason  why  the  court  should 
not  interfere  in  matters  of  trespass  where  no  remediless  injury  is  likely  to 
be  sustained. 

Bill  for  injunction  to  restrain  trespasses,  filed  the  fifteenth  of 
April,  eighteen  hundred  and  thirty-five.  Upon  filing  the  bill  an 
injunction  was  granted  by  the  chancellor,  to  restrain  the  defend- 
ant from  cutting  timber  upon  lands  of  the  complainant.  Before 
answer  the  defendant  applied  to  dissolve  the  injunction  for  want 
of  equity  in  the  bill.  The  cause  was  heard  upon  the  motion  to 
dissolve.  The  material  charges  are  fully  stated  in  the  opinion 
of  the  court. 

White,  (attorney-general,)  in  support  of  the  motion,  cited 
Eden  on  Inj.  136-8-9 ;  1  John.  Chan.  R.  318 ;  4  John.  Chan. 
R.  21;  7  John.  Chan.  R.  322;  6  John.  Chan.  R.  487;  3 
Paige,  213. 

Wilson,  contra,  cited  Eden  on  Inj.  136;  6  Vesey,  147; 
7  Vesey,  305;  18  Vesey,  184;  2  Dessaus.  616. 

The  Chancellor.  The  bill  states  that  one  Somers,  who 
died  in  seventeen  hundred  and  ninety-five,  was  seized  and  po&^ 
■essed,  at  the  time  of  his  death,  of  upwards  of  three  thousand 
acres  of  land  in  the  county  of  Gloucester.  In  eighteen  hundred 
and  thirteen,  the  tract,  together  with  other  lands,  was  conveyed 
to  George  West,  complainant's  father,  in  fee,  by  Sarah  Keen, 
who  had  full  right  to  make  the  sale  and  to  convey.  George 
West  possessed  the  property,  and  sold  off  more  than  one  thousand 

(a)  {h)  8aa  aotaa  alUM  end  oAhaoue. 
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•cmTi  which  18  DOW  posiessed  by  sundry  persons,  holding  under 
hw  tide.  He  died  io  Sapleinber,  eighteen  hundred  and  twenty- 
nine,  seized  at  die  tiina  of  bis  death  of  the  residue  of  the  pro- 
perty QDsold  ;  and  «ooii  after  bis  death  all  his  right  became  vest- 
ed in  the  cotnplainaot  by  divers  conveyances,  and  he  entered  into 
poesessioQ  and  still  holds  it.  The  property  is  chiefly  covered  with 
pine  wood  and  timber,  suitable  for  cord-wood,  which  constitutes 
its  principal  value. 

That  about  two  years  since,  Lewis  M.  Walker,  the  defendant} 
entered  on  a  pait  of  the  premises  and  began  to  cut  the  wood  and 
timber.  Complainant  instituted  a  suit  against  him  under  the 
timber  act,  before  a  justice  of  the  peace,  which  was  discontinued 
on  the  day  of  trial  in  consequence  of  the  illness  of  the  complain- 
ant. The  defendant  then  desisted  from  cutting,  and  having  re- 
moved his  residence  from  the  state,  no  other  suit  was  brought. 
Complainant  has  lately  visited  the  property  and  found  laborers 
engaged  in  cutting  and  felling  timber,  who  said  they  were  work- 
men of  Walker,  and  cutting  by  his  order.  Complainant  has 
since  been  informed  that  defendant,  under  some  claim  or  pre- 
tence of  title  to  some  part  of  said  premises,  has  within  a  short 
time  past  been  engaged  in  cutting  wood  and  timber  on  them  to  a 
considerable  amount.  That  he  carries  off  the  wood  while  green, 
contrary  to  usual  practice ;  whence  complainant  concludes,  that 
defendant,  knowing  he  has  no  valid  title,  wants  to  put  the 
wood  out  of  complainant's  reach.  Since  defendant  last  com- 
menced cutting  he  has  cut  from  three  hundred  to  five  hundred 
cords  of  wood,  and  complainant  is  informed  and  believes  that  he 
has  made  pretended  sales  of  standing  trees  to  different  persons, 
to  cut  on  shares ;  that  they  have  proceeded  to  cut  and  carry 
away  some  wood  and  timber ;  and  that  these  sales  have  been 
made  to  persons  of  little  property,  and  unable  to  respond  for  the 
damage  that  may  be  sustained.  That  Walker  is  still  cutting  and 
wasting,  and  the  complainant  believes  he  will  continue  to  do  so 
unless  restrained. 

In  the  charging  part  of  the  bill,  it  is  alleged  that  Walker, 

among  other  things,  pretends  to  be  seized  of  the  whole  or  of  cer- 
36 
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>arts  of  said  premises  by  tide  derived  from  ODe  William 
i  Keen.  The  complainaut  charges  that  Keen  owned  only 
of  the  property,  aud  no  part  of  that  was  ever  conveyed  to  Wal- 
or  any  one  from  whom  he  may  claim ;  but  that  all  Keen's 

i  is  now  vested  in  him,  the  complainant,  by  divers  suflBcieni 

mrances.     That  Sarah  Keen  owned  in  fee  certain  other  parts 

the  premises  now  belonging  to  the  complainant,  in  which  Wil- 

am  Jonas  Keen  never  had  any  inferest  except  in  right  of  his 

nfe,  who  survived  him,  he  having  died  more  than  twenty  years 

Ago.     That  she,  Sarah  Keen,  was  seized  at  the  time  of  her 

death  and  sold  to  t lie  complainant's  father. 

There  is  the  usual  prayer  for  an  account  and  an  injunction. 

On  filing  this  bill  an  injunction  was  ordered  to  issue,  according 
to  the  prayer  of  ii.  And  now,  without  having  answered,  the 
defendant  comes  in  and  prays  that  the  injunction  may  be  dissol- 
ved or  set  aside,  for  want  of  equity  in  the  bill.  I  have  looked 
carefully  into  the  subject,  and  am  of  opinion  that  the  injunction 
was  improvidently  issued,  and  should  now  be  set  aside. 

The  case  made  by  the  bill  is  one  of  trespass.     The  ancient 
doctrine  of  the  court  was,  not  to  interfere  in  cases  of  trespass, 
but  leave  the  party  to  his  legal  remedy.     As  late  as  the  time  of 
lord  Thurlow,  there  was  no  precedent  for  an  injunction  to  restrain 
a  trespasser.     Afterwards,  in  Flamang's  case,  he  relaxed  the 
rule,  because  of  the  irreparable  ruin  which  would  have  followed 
his  refusal.     Sec  7  Vcs,  308.     The  same  thing  was  done  in  Rxh 
binson  v.  lord  Byron,  I  Bro.  C  C.  588 ;  but  the  court  was  very 
cautious  in  the  exercise  of  the  power.     At  this  day  the  practice  ol 
the  court  is  even  more  liberal ;  yet,  in  cases  of  trespass,  it  still 
expects  a  strong  case  of  destruction  or  irreparable  mischief  to 
presented.     This  is  undoubtedly  the  true  ground.     This  cou 
ought  never  to  interfere  in  the  first  instance,  except  in  cases  o'M 
pressing  necessity.     The  only  difficulty  is,  to  apply  the  law  tC3 
the  multitude  of  ever-varying  cases,  which  constantly  present 
themselves. 

In  a  case  of  trespass  very  similar  to  the  present,  for  cutting  and 
carrying  the  wood  and  timber  from  wood-land,  principally  valua- 


.*:;**:•:  JULY  TERM.  1836.  283 

[West  V.  Walker.l 

Ue  on  account  of  its  timber,  chancellor  Kent  refused  an  injunc^ 
tmi,  although  it  was  alleged  there  as  here,  that  the  actual  tres- 
paeaers  were  poor  and  unable  to  respond.  The  court  said,  if  the 
precedent  were  once  set,  it  would  lead  to  a  revolution  in  practice ; 
for  trespasses  of  this  kind  are  daily  and  hourly  occurring.  In 
Oarstin  v.  Asplin  and  others^  the  general  principle  is  held,  that 
the  court  cannot  interfere  in  a  naked  trespass  where  there  is  a 
fall  remedy  at  law  :  1  Mad.  R.  90.  And  in  Livingston  v.  Liv- 
ingston,  6  John.  Chan.  R.  497,  the  court  said,  there  must  be 
something  particular  in  the  case,  so  as  to  bring  it  under  the  head 
of  quieting  possession,  or  to  make  out  a  case  of  irreparable  mis- 
chief, or  where  the  value  of  the  inheritance  is  put  in  jeopardy. 
The  same  doctrine  is  maintained  in  the  case  of  Jerome  v.  Ross, 
7  John.  Chan.  R.  3.33,  and  it  is  asserted  to  be  the  true  rule  of 
both  English  and  American  courts  of  equity. 

It  is  important  to  preserve  this  principle.  The  courts  of  cono- 
mon  law  are  the  proper  tribunals  to  dispose  of  actions  of  trespass. 
To  introduce  them  generally  into  this  court,  would  occasion  great 
trouble  and  additional  expense,  and  must  necessarily  lead  to  the 
frequent  investigation  of  legal  titles. 

On  examining  the  case  before  me,  I  do  not  discover  in  it  any 
of  thoee  peculiar  circumstances  which  will  justify  me  in  taking 
it  out  of  the  general  rule.  Considering  it  in  the  most  favorable 
light  fi^r  the  complainant,  the  party  defendant  is  simply  a  tres- 
passer. He  has  entered  upn  the  plaintiflTs  property  and  is  cut- 
ting wood.  It  is  pine  land,  and  he  is  using  it  as  others  use  pro- 
perty of  that  description,  and  in  the  only  way  in  which  it  can  be 
used.  Several  laborers,  according  to  the  bill,  have  been  engaged 
in  felling  timber,  and  have  cut  from  three  to  five  hundred  cords 
of  wood.  This  can  scarcely  be  considered  an  irreparable  injury 
to  a  tract  q|  over  two  thousand  acres  of  land.  There  is  nothing 
to  prevent  a  recovery  at  law,  and  the  party  must  seek  his  remedy 
there. 

It  would  seem,  too,  from  the  bill,  that  the  defendant  sets  up  an 
adverse  claim  to  the  land,  or  to  some  part  of  it.  This  presents  an 
additioiial  difficulty  in  the  way  of  an  injunction,  especially  whea 
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there  is  do  suit  at  law  pending,  or  oflfered  to  be  brought,  to  estab- 
lish the  right.  The  law  formerly  was,  that  a  complainant,  by 
stating  an  adverse  claim  to  the  property  on  the  part  of  the  de- 
fendant, stated  himself  out  of  court.  This  is  not  now  the  case 
to  the  same  extent  as  formerly.  But  when  the  complainant  un- 
dertakes to  disclose  in  his  bill  a  claim  on  the  part  of  the  defendant, 
and  what  the  claim  is,  and  whence  derived,  as  is  done  in  this 
case,  he  shows  that  there  is  a  conflict  as  to  the  title,  and  furnishes 
an  additional  reason  why  this  court  should  not  intetfere  in  mat- 
ters of  trespass,  where  no  remediless  injury  is  likely  to  be  sus- 
tained. 

The  authorities  cited  by  the  complainant's  counsel  are  distin- 
guished from  this  case.     In  Mitchell  v.  Dors,  6  Ves.  147,  an 
injunction  was  granted  against  one  who,  having  begun  to  get 
coal  from  his  own  ground,  had  worked  into  that  of  the  plaintiff. 
Lord  Eldon  went  on  the  authority  of  lord  Thurlow  in  Flamang's 
case,  and  considered  it  a  case  of  irreparable  mischief;  whether 
justly  or  not,  is  not  material  as  to  the  principle.     In  Hanson  v. 
Gardiner,  7  Ves,  305,  there  is  nothing  decided  material  to  the 
point  involved  in  this  case.     The  chancellor  reviews  some  of  the 
authorities,  and  concurs  in  opinion,  that  an  injunction  may  issue 
in  cases  of  trespass,  to  prevent  irreparable  mischief.     In  the  case 
of  Thomas  v.  Oakley,  IS  Ves,  184,  the  defendant  was  injoined 
from  taking  more  stone  out  of  a  quarry  than  he  was  entitled  to; 
and  that,  too,  is  founded  on  the  opinion  of  Thurlow  in  Flo-  - 
manges  case.     Lord  Eidon  asks  if  there  can  be  any  distinction  - 
between  a  stone  quarry  and  a  lead  mine?    "Is  not  this  (be  in — 
quires)  taking  away  the  very  substance  of  the  estate,  just  a^ 
much  as  in  the  case  of  a  coal  mine?"    Now,  admitting  there  i^ 
no  difference  between  a  quarry  and  a  mine,  does  not  the  taking 
of  coal  from  the  one  and  lead  from  the  other  diffef  materially 
from  cutting  and  taking  away  wood  and  timber  from  our  pin^ 
lands  ?    The  first  can  never  be  replaced  ;  the  other  is  compara* 
tively  a  temporary  loss — a  few  years  may  replace  it. 

It  is  very  evident  that  some  confusion  has  been  introduced  into 
ibis  branch  of  equity  jurisdiction  by  extending  the  injuncUon  to 
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I  of  trespass.  Lord  Eldon,  with  all  his  caution  and  forecast, 
was  "evidently  embarrassed  in  attempting  to  carry  out  the  innova- 
tion. And,  doubtless,  there  will  always  be  differences  of  opinion 
as  to  what  shall  foe  considered  an  irreparable  injury,  such  as  can- 
not be  compensated  by  damages.  Human  wisdom  is  unable  to 
lay  down  any  general  rule  that  will  be  applicable  to  all  cases. 
Each  one,  as  it  arises,  must  be  judged  in  some  measure,  by  its 
own  peculiar  circumstances.  The  present  is  one  which,  in  my 
opinion,  does  not  warrant  the  interference  of  this  court  in  the 
first  instance.  If  the  complainant  will  proceed  at  law,  and  clear- 
ly establish  his  right,  and  the  defendant  shall  persist  in  repeated 
acts  of  trespass,  equity  may  then  interpose  to  quiet  possession 
and  to  prevent  a  multiplicity  of  suits. 

The  injunction  must  be  set  aside,  but  without  costs. 


NOTE  A. 

A  very  frequent  ground  of  application  for  injunction  in  this 
state,  and  perhaps  the  most  important,  is  that  of  restraining  the 
waste  or  destruction  of  timber.  These  applications  are  usually 
made  in  cases  of  disputed  title  to  unenclosed  wood  lands,  where 
the  soil  is  unproductive,  and  the  timber  constitutes  almost  its  en- 
tire value.  The  case  disclosed  in  the  bill  is  ordinarily  that  of  a 
continuous  or  oft- repeated  trespass,  the  complainant  alleging  title 
and  possession  in  himself,  and  that  the  defendant  is  engaged  in 
cutting  off  the  timber^  to  the  irreparable  injury  of  the  inheri- 
tance. Since  the  decision  in  West  v.  Walker,  contained  in  the 
text,  it  has  been  understood  that  an  injunction  would  not  be 
granted  under  such  circumstances,  though  an  action  at  law  were 
<lepending  for  the  trial  of  the  title,  unless  there  was  some  special 
matter  charged  in  the  bill,  to  take  the  case  out  of  the  general 
rule — that  an  injunction  will  not  lie  in  a  case  of  mere  trespass. 
Upon  such  a  state  of  facts  the  injunction  has  been  repeatedly 
denied  at  chambers,  though  not  upon  argument.    The  only  case 
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recollected,  iti  which  (he  question  ha8  been  directly  before  the 
court  upon  argument,  since  the  decision  contained  in  the  text,  is 
that  of  Shreve  v.  Black  and  McKnight^  argued  in  December, 
A.  D.  eigbleeii  hundred  and  forty-one.  The  hill  in  that  case 
states  title  and  possession  in  the  complainant,  and  a  claim  of 
title  by  the  defendants ;  charges  a  trespass  by  the  defendants  for 
which  an  action  at  law  was  immediately  instituted  and  is  still 
pending  undecided  ;  lepeated  trespasses  by  the  defendants  since 
the  commencement  of  the  suit  ot  law ;  and  that  at  the  time  of 
filing  the  bill  the  defendants  were  engaged  in  cutting  and  clear- 
ing off  the  timber  and  converting  wood  land  into  arable  land; 
and  that  they  threatened  to  cut  off  the  greater  part  of  the  wood 
upon  the  tract.  Upon  filing  the  bill,  notice  of  the  application 
was,  by  order  of  the  chancellor,  given  to  the  adverse  party,  and 
the  cause  came  on  for  hearing  at  a  special  term.  On  the  eve  of 
the  argument,  one  of  the  defendants  answered,  denying  the 
complainant's  title  and  possession.  The  chancellor  refused  the 
upplication,  upon  the  ground  that  the  answer  bad  denied  the 
whole  equity  of  the  bill,  without  expressing  a  decided  opinion 
upon  the  case  made  by  the  bill.  He  said,  '*  I  confess  that  the 
discussion  before  me,  and  the  tracing  of  the  English  cases,  has 
etaggered  my  faith  in  the  view  which  has  been  taken  by  some 
of  my  predecessors  on  this  subject.  Injunctions  have  repeatedly 
been  granted  is  eases  of  mere  trespass,  and  that  too  when  com- 
mitted under  pretence  of  title.  The  complainant,  by  stating  the 
injury  to  have  been  committed  under  allegation  of  title,  does  not 
state  himself  out  of  court,  as  to  the  injunction.  This  kind  of 
injury,  too,  by  cutting  timber  on  land  where  it  constitutes  its 
chief  value,  is  an  irreparable  injury." 

If,  however,  the  injunction  will  be  dissolved  upon  the  ground 
that  the  title  or  possession,  or  both,  of  the  complainant  is  denied 
by  the  answer,  it  is  obvious  that  the  injunction  will  afford  n<» 
protection  in  cases  of  disputed  title  to  unenclosed  lands.  Both 
parties  have  frequently  a  title  prima  facie  valid  ;  neither  has 
the  actual  pedis  possession  or  any  further  possession  than  is 
evinced  by  occasional  acts  of  ownership.    The  dispute  is  very 
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frequently  a  mere  question  of  location  or  boundary.  Under  these 
circumstances,  is  the  property  to  become  ihe  spoil  of  the  most 
rapacious  or  grasping  claimant  ?  Is  the  party  in  possession  to  be 
despoiled  of  his  inheritance  by  a  mere  trespasser,  without  his^ 
consent  and  against  his  will ;  or  will  chancery  not  only  grant 
the  injunction,  but  continue  it,  notwithstanding  the  defendant's 
answer,  until  the  title  is  determined  at  law  ?  If  not,  then  the 
extraordinary  anomaly  is  presented,  that  if  the  complainant 
abandons  his  possession,  admits  the  possession  of  the  adverse 
claimant,  and  brings  an  ejectment  to  recover  possession,  a  court 
of  law  will  protect  his  properly  from  destruction  ;  but  if  he  in- 
sists upon  his  possession,  he  must  submit  to  the  utter  destruction 
of  bis  inheritance,  for  neither  a  court  of  law  or  equity  will  pro- 
tect it. 

It  is  the  constant  practice  in  courts  of  law,  in  actions  of  ejects 
ment,  before  trial,  to  grant  a  rule  to  restrain  the  defendant  from 
committing  waste  or  destruction  during  the  pendency  of  the  ac- 
tion. "  Where  there  id  a  contest  for  land,  courts  of  law  will^  as 
far  as  possible,  keep  the  property  from  waste,  and  in  the  state  in 
which  it  was  at  the  time  when  the  suit  commenced :"  Deii  v. 
Kinney,  2  South,  552 ;  Bush  v.  Phillips,  3  Wend.  428 ;  Den- 
ning  V.  Corwin,  4  Wend,  208.  And  the  rule  is  granted,^  as 
well  where  the  defendant  claims  by  an  adverse  title,  as  in  cases 
of  technical  waste,  or  where  there  is  a  privity  between  tbe  plain- 
tiff and  defendant.  Courts  of  law  will  also,  in  actions  of  dow- 
er, grant  a  rule  upon  the  defendant,  though  be  be  the  owner 
in  fee  of  the  land,  to  stay  waste  pending  tbe  action :  2  South. 
717. 

The  policy  of  the  court  has  been,  to  preserve  the  property  m 
dispute  from  waste  or  alteration  pending  the  action,  as  far  as 
fMcacticable,  without  interfering  with  the  ordinary  use  of  the  pro- 
perty by  the  party  in  possession. 

The  ancient  doctrine,  that  a  court  of  equity  will  not  interfere 
by  injunction  to  prevent  trespass  or  waste  where  the  title  is  in 
dispute,  has  been  materially  qualified.  The  court  has  repeatedly 
interfered  in  such  cases,  not  for  the  purpose  of  trying  the  legal 
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right,  bul  to  preserve  the  property  unchanged,  until  the  tifle  is 
Iried  at  law  ;  and  for  this  purpose  the  injunction  will  be  granted 
against  a  party  in  possession,  claiming  by  an  adverse  title. 

As  early  as  the  year  eighteen  hundred  and  eight,  in  Shubrick 
V.  Cruerardy  2  Dess,  616,  chancellor  Rutledge  granted  an  in- 
junction to  restrain  the  defendant  from  cutting  timber  and  com* 
milling  other  waste,  until  the  trial  and  determination  at  law  of 
the  rights  of  the  parties;  the  defendant  being  in  the  possession  of 
the  land,  which  he  claimed  by  an  adverse  title,  and  there  being 
a  suit  pending  to  try  the  title  at  law. 

In  Jones  v.  Jones,  3  Mer,  173,  on  demurrer  to  a  bill  by  an 
heir  at  law,  for  an  injunction  to  restrain  the  devisee  in  possession 
from  committing  waste  and  destruction,  the  will  being  in  dispute, 
sir  William  Grant,  master  of  the  rolls,  said,  "  No  case  was  cited 
in  which  the  court  interfered,  at  the  suit  of  an  heir  or  devisee,  to 
restrain  waste  or  destruction  by  either,  while  they  are  litigating 
their  adverse  rights  in  a  court  of  law  ;"  but  he  added,  "I  own  I 
cannot  see  a  very  good  reason  why  the  court  which  interferes 
for  the  preservation  of  personal  property  in  the  ecclesiastical  court, 
should  not  interfere  to  preserve  real  property  pending  a  suit  con- 
cerning the  validity  of  the  devise."  In  this  case  the  demurrer 
was  sustained,  as  it  would  seem,  mainly,  if  not  entirely,  on  the 
ground  that  the  party  applying  for  the  injunction,  was  not  pro- 
ceeding with  due  expedition  to  bring  the  question  of  title  to  a  de- 
cision. 

In  Pingal  v.  Blake,  2  Molloy,  50,  (12  Eng.  Con.  Chan.  R. 
337,)  an  injunction  was  granted,  on  the  application  of  a  devisee, 
to  restrain  the  heir  at  law  in  possession  from  cutting  timber,  al- 
though the  will  was  not  established  and  the  title  was  disputed  as 
between  the  devisee  and  heir  at  law ;  and  the  lord  chancellor 
(Hart)  says,  "  I  have  long  doubted  the  soundness  of  the  old  de- 
cisions with  respect  to  waste.  I  think  the  court  has  jurisdiction  to- 
restrain  waste  by  the  heir  disputing  the  will  of  real  estate,  and 
will  do  so  at  any  time  on  motion.  I  have  no  doubt  that  the  court, 
will  now,  in  such  a  case,  readily  exercise  its  powers  to  prevent 
irreparable  injury  to  the  property.'' 
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In  Pillswtnih  v.  Hopton,  6  Ves.  51,  and  in  Storm  v.  Mann, 
4  John.  Chan.  R.  21,  injunctions  were  denied  against  the  party 
Id  pO0B€8Bion  claiming  by  a  title  adverse  to  the  plaintiff.  It  is 
worthy  of  remark,  that  in  the  former  case  no  action  at  law  was 
pending  to  try  the  title,  and  in  the  latter  the  ejectment  bad  been 
pending  nearly  eighteen  months  without  having  been  brought 
to  a  trial.  The  chancellor,  however,  places  the  decision  on  the 
doclrine  that  equity  will  not  interfere  until  the  title  is  delertnined 
at  law.  It  does  not  appear  in  either  case  how  long  the  cutting 
bad  been  continued,  nor  to  what  extent  it  was  carried. 

In  cases  of  mere  trespass,  courts  of  equity  Imve  repeatedly 
held,  that  where  the  damage  was  great  and  irreparable,  or  by 
constant  repetition  calculated  to  do  lasting  injury  to  the  inheri- 
tance, they  would  interfere  to  prevent  the  evil,  and  this  where 
Uie  right  wtis  disputed.  See  Flamavg's  case,  cited  in  Hanson 
V.  Gardiner,  7  Vesey,  307;  Robinson  v.  lord  Byron,  I  Bro. 
O.  C  586 ;  MUchel  v.  I)orSy  6  Veseij,  147 ;  Conrthope  v. 
Mapplesden,  10  Vesey,  290;  Croekford  v.  Alexander y  15  Fe- 
sejfj  138;  Twort  v.  Twort,  16  Vesey,  128;  Kinder  v.  Jones, 
17  Vesey,  109 ;  Earl  Cowper  v.  Baker j  17  Vesey,  128;  Grey 
V.  duke  of  Northumberland,  13  Vesey,  236,  and  17  Vesey,  281 ; 
Thomas  v.  Oakley,  18  Vesey,  184 ;  Whiteehurch  v.  Holwor- 
thy,  19  Vesey,  213  ;  Shubrick  v.  Guerard,  2  Dess.  622  n. ; 
Livingston  v.  Livingston,  6  John,  Chan,  R,  500 ;  Southard 
▼.  Morris  Canal  and  Banking  Co.,  Saxton,  518 ;  N.  Y,  Print- 
ings and  Dying  eBtailishment  v.  fHtch,  1  Paige,  99. 

An  important  inquiry  would  seem  to  be,  whether  the  cutting 
of  Che  timber  is  carried,  or  threatened  to  be  carried  to  such  an 
extent  as  to  create  a  case  of  irreparable  mischief,  or  to  put  the 
value  of  the  inheritance  in  jeopardy.  Tl>e  case  in  the  text,  of 
West  V.  Walker,  does  not  go  the  length  of  deciding  that  cutting 
off  all  the  timber  apon  the  premises  is  not  a  case  of  irreparable 
mischief. 

The  distinction  suggested  by  the  chancellor,  between  cutting 
limber,  and  taking  ore  from  a  mine  or  stone  from  a  quarry,  does 
not  seem  to  be  countenanced  by  the  authorities'. 
37 
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"  This  protectipa"  (of  iDJunction  to  restrain  trespasses  OQ  the 
ground  of  preventing  irreparable  mischief,  and  the  destnicUoQ  of 
the  substance  of  the  inheritance)  *'  is  now  granted  in  the  case  of 
timber,  coals,  lead  ore,  quarries,  &c.:"  Livingston  v.  Livingston^ 
6  John.  Chan.  R.  499. 

''  If  this  protection  would  be  granted  in  the  case  of  timber^ 
coals,  or  lead  ore,  why  is  it  not  equally  to  be  applied  to  a  quar- 
ry ?  The  comparative  value  cannot  be  considered  :  Thomas  v. 
Oakley,  18  Vesey,  187. 

<'  Lord  Thurlow  changed  his  opinion  upon  that,  holding  that 
if  the  defendant  was  taking  the  substance  of  the  inheritance, 
the  liberty  of  bringing  an  action  was  not  all  the  relief  to  which 
in  equity  he  was  entitled.  The  interference  of  the  court  is  to  pre- 
vent your  removing  that  which  is  his  estate':^'  Thomas  v.  Oak" 
ley,  18  Vesey,  186.  See  also  Courthope  v.  Mafyplesden,  10 
Vesey,  290;  Hamilton  v.  Worsefield,  10  Vesey,  290,  notec; 
Crockford  v.  Alexander,  15  Vesey,  138;  T\jDort  v.  T\Dort, 
16  Vesey,  128;  Kane  v.  Vanderburgh,  1  John.  Chan.  A.  11. 


NOTE  B. 

There  is  no  charge  in  the  bill  that  Walker,  the  defendant,^ 
was  insolvent  or  unable  to  respond  in  damages  at  law,  and  tbes 
omission  is  adverted  to  and  insisted  upon  by  the  attorney-geoeraH 
in  his  argument.    The  charge  is  merely,  that  certain  individuals 
to  whom  Walker  had  sold  portions  of  the  property,  and  wh^ 
were  not  made  defendants,  were  unable  to  respond.     The  coucr^ 
will  interfere  to  prevent  a  mere  trespass,  where  from  the  irre- 
sponsibility of  the  defendants  or  otherwise,  the  complaioaa^ 
could  not  obtain  relief  at  law :  Hart  v.  Mayor  of  Albany,  3 
Paige,  214 ;  Accord.  Smallman  v.  Onions,  3  Bro.  CAa.  R 
623. 

And  thjs  practice  in  New- Jersey  is  believed  to  be  in  accordance 
with  these  decisions.    In  Read  v.  Cornelius^  which  was  a  bill 
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for  aa  injuDction  to  restrain  a  trespass,  at  July  term,  eighteea 
hundred  and  thirty-seven,  chancellor  Dickerson  intimated  that 
he  would  allow  the  injunction,  if  the  bill  charged  that  the  de- 
fendant was  insolvent  or  unable  to  respond  in  damages;  and  in 
Norcross  v.  FUher  and  Jaggard^  an  injunction  having  been 
allowed  by  a  master,  the  bill  charging  the  inability  of  the  defen- 
dants to  respond  in  damages,  chancellor  Pennington,  at  June 
term,  eighteen  hundred  and  forty-one,  refused  to  dissolve  on 
motion,  and  put  the  defendants  to  their  answer. 


C  AS£S 

ADJUDOKD  IN 

THE    COURT   OF   CHAHCEBT 

OF  THE  STATE  OF  NEWJER8EY. 
OCTOBER   TERM,    1835. 


Joseph  H.  Fennimore  and  others  v.  Samuel  Fennimore, 
and  the  Adiriinistrators  of  Thomas  Fennimore,  deceased. 

Executors  are  not  necessarily  liable  for  each  otheifs  acts,  or  responsible  for  tlie 
money  which  comes  to  each  other's  hands. 

As  a  general  rule,  each  executor  is  answerable  for  no  more  than  be  receives. 

Where  a  testator  by  his  will  directs  that  if  either  of  his  executors,  at  public  sale, 
purchase  any  part  of  his  real  estate,  the  other  executor  shall  execute  a  deed 
conveying  the  land  so  purchased,  either  of  the  executors  has  a  right  to  pur- 
chase, and  the  other  is  bound  to  execute  the  necessary  conveyance. 

The  purchaser  may  retain  the  purchase  money  in  his  own  hands  as  assets,  and 
his  co-executor  can  neither  compel  him  to  pay  it  nor  to  give  security  for  its  pay- 
ment as  a  condition  of  executing  the  deed. 

It  has  been  repeatedly  decided  in  this  court,  that  where  executors  account  jointly, 
without  specifying  (he  smount  of  receipts  and  diitbursementt  by  each  and  show- 
ing the  balance  in  each  one's  hands,  they  are  all  concluded  and  bound.  Does 
this  principle  prevail  ?    Q^tre. 

Afler  a  general  settlement  is  made  by  executors  or  administrators  in  the  usual 
way,  the  orphans'  court  have  no  power  to  adjust  difficulties  between  them  re- 
spccting  their  receipts  and  disbursements.  These  are  private  matters  over 
which  the  court  has  no  jurisdiction. 

Where  executors  exhibits  joint  account,  and  connected  tfaenwith  a  separate  ao- 
ooant  ibowing  the  receipts  and  diabtursemento  of  each  executor,  and  the 
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conrt  decree  an  allowince  of  the  account  aa  atattd,  tbt  joint  aoeount  moat 
ba  Gonaidered  aa  qualified  and  explained  by  the  aopatmte  4Nae* 

Bill  by  legatees  against  one  executor  and  the  administratore 
of  a  deceased  co-executor,  for  the  recovery  of  a  legacy  and  an 
account.  The  surviving  executor  was  unable  to  respond.  The 
estate  of  the  deceased  executor,  by  whom  the  larger  part  of  the 
estate  had  been  received,  was  solvent  The  bill  sought  to 
charge  both  executors  with  the  amount  due  upon  the  legacy.  A 
decree  pro  confesso  was  taken  against  the  surviving  executor. 
The  administrators  of  the  deceased  executor  answered,  staling 
the  amount  of  the  estate  which  had  come  to  the  hands  of  their 
intestate,  and  insisting  that  his  estate  ought  not  to  be  held  liable 
beyond  that  amount.  The  master  having  reported  the  amount 
which  came  to  the  hands  of  each  of  the  executors,  and  the  re- 
port having  been  confirmed,  the  case  was  heard  upon  the  equity 
reserved.  The  only  question  submitted,  was  as  to  the  extent  to 
which  the  executors  were  respectively  liable. 

Wallj  for  complainants. 

Brown  and  H.  TF.  Green,  for  defendants. 

The  Chancellor.  Samuel  Fennimore,  and  Thomas  Fen- 
nimore,  now  deceased,  were  executors  of  the  last  will  and  testa- 
ment of  Thomas  Fennimore,  the  elder,  deceased.  The  resi- 
duum of  the  estate  was  directed  to  be  divided  into  five  equal 
shares.  One  of  those  shares  he  directed  to  be  placed  at  interest, 
and  the  interest  aiising  therefrom  to  be  paid  annually  to  his  son 
John  Fennimore,  during  his  natural  life,  and  after  his  death,  the 
principal  with  the  unexpended  balance  of  the  interest,  if  any,  to 
be  paid  to  John's  children.  John  having  died  in  eighteen  hun- 
dred and  twenty-nine,  this  suit  was  instituted  to  recover  the  lega- 
cy. It  was  referred  to  a  master  to  take  an  account,  and  ascertain 
the  balance  of  the  estate,  or  the  residuum,  after  payment  of 
debts  and  specific  legacies;  and  also  to  ascertain  in  whose  hands 
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the  money  actually  was,  and  what  sums  were  in  the  hands  of 
the  said  executors  severally.  The  master  reported  the  residuum 
to  be  twenty  thousand  one  hundred  and  fifty-four  dollars  and 
five  cents,  on  the  seventh  of  November,  eighteen  hundred  and 
fifteen — the  one  fifth  part  of  which  is  equal  to  four  thousand  and 
thirty  dollars  and  eighty-one  cents ;  and  that  the  whole  amount 
of  principal  and  interest  due  to  the  complainants  on  the  ninth  of 
January,  eighteen  hundred  and  thirty-five,  was  seven  thousand 
and  eighty-seven  dollars  and  sixty-eight  cents.  He  also  reported 
that  of  this  amount  there  was 

In  the  hands  of  Samuel,        -        -        $  2632  22 
In  the  hands  of  Thomas's  administrators,    4464  78 

The  report  of  the  master  has  been  confirmed,  and  the  cause 
is  now  set  down  on  the  equity  reserved.  The  only  question  rais- 
ed is  as  to  the  joint  liability  of  the  two  executors.  Samuel  is 
supposed  to  be  in  failing  or  doubtful  circumstances,  and  if  the 
estate  of  Thomas,  his  co-executor,  is  not  liable  for  the  assets  in 
the  hands  of  Samuel,  the  complainants  may  lose  a  portion  of 
their  legacy. 

Executors  are  not  necessarily  liable  for  each  other's  acts,  or 
responsible  for  the  money  which  comes  to  each  other's  hands. 
As  a  general  rule,  they  are  answerable  for  no  more  than  they 
receive ;  but  by  their  own  conduct  they  may  make  themselves 
answerable  in  a  variety  of  ways. 

In  the  case  under  consideration,  it  is  contended  that  Thomas 
or  his  estate  should  answer  for  the  probable  defalcation  of  Sam- 
uel, because  Samuel  was  a  purchaser  at  public  sale  of  real  estate 
of  the  testator,  to  the  amount  of  three  thousand  seven  hundred 
and  twenty-two  dollars  and  twenty-three  cents ;  and  Thoma» 
executed  a  conveyance  to  him  for  the  land  so  purchased,  withouL 
receiving  the  purchase  money  or  taking  any  security  for  the 
payment 

The  executors  were  children  of  the  testator,  and  for  aught 
that  appears,  both  enjoyed  his  confidence  in  an  equal  degree. 
In  the  will  he  directed  his  lands  to  be  sold  at  public  sale.  The 
testator,  it  would  seem,  anticipated  that  these  sons  might  become 
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pafebasers  of  part  of  it,  and  he  was  careful  to  make  provisioa 
Imt  tfie  coQtingeDcy.  The  fourth  item  or  devise  of  the  will  is  as 
follows : — ''As  the  execution  of  my  will  makes  it  necessary  that 
my  real  estate  should  be  sold,  I  direct  my  executors  and  the  sur- 
vivor of  them  to  make  public  sale  thereof,  within  one  year  after 
my  decease,  and  to  execute  legal  conreyances  thereof  to  the  pur- 
chaser or  purchasers :  and  should  either  of  my  executors  at  pub- 
lic sale  become  a  purchaser  of  any  part  of  my  said  renl  estate,  I 
will  and  order  that  the  other  executor  do  make  to  the  other  SQ 
purchasing,  a  deed  or  deeds  conveying  the  same ;  which  deed  or 
deeds  so  made  by  one  of  my  executors  to  the  other,  shall  convey 
a  fee  simple  in  the  said  real  estate,  and  be  as  good  and  effectual 
as  their  joint  deed  or  deeds  would  be  to  any  other  purchaser." 

By  this  clause  either  executor  had  a  light  to  purchase,  and  the 
other  was  bound  to  make  the  necessary  conveyance,  and  could 
uot  withhold  it.  The  purchase  money  was  so  much  of  the  as- 
sets of  the  estate.  It  w  as  in  the  hands  of  one  of  the  executors, 
and  I  do  not  see  upon  what  principle  the  other  could  compel  the 
payment  of  the  money  over  to  him.  Samuel  was  bound  to  pay 
this  purchase  money  in  a  due  course  of  administration,  but  he 
was  not  bound  to  pay  it  to  Thomas,  his  co-executor;  and  if  not 
bound  to  pay,  he  could  not  be  required  to  give  security  for  it. 
Such  security  could  only  have  been  taken  for  the  payment  of  the 
money  to  Thomas,  and  not  for  the  payment  of  it  to  the  legatees. 
Thomas  had  no  right  to  require  security  in  favor  of  the  legatees. 
That  could  be  done  only  in  a  particular  mode  pointed  out  by  the 
statute.  It  could  only  be  required  of  Samuel  as  a  purchaser ; 
and  as  I  have  already  remarked,  Samuel  being  both  purchaser 
and  executor,  and  the  consideration  being  assets  in  his  hands,  he 
had  a  perfect  right  to  retain  it  as  against  the  other  executor. 

If  Thomas  had  demanded  security  of  Sanvuel,  a  similar  de- 
mand would  doubtless  have  been  made  by  Samuel  of  Thomas, 
who  was  also  a  purchaser.  The  result  would  have  been,  that 
this  part  of  the  assets  would  have  changed  hands.  The  pur- 
chase money  for  the  properly  purchased  by  Samuel  would  have 
gone  to  I'homas,  and  that  for  the  property  purchased  by  Thomaa 
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would  have  goiie  to  Samuel.  No  security  woold  have  been  for- 
nii^hed  to  ihe  l^atees  by  such  a  change;  and  in  this  caae  the 
result  would  have  been  disastrous*  to  them,  for  the  amoivot  of  real 
estate  purchased  by  Thomas  was  greatly  larger  than  that  par- 
chased  by  Samuel,  and  of  course  Samuel  would  have  had  much 
more  money  in  his  har>ds  than  he  now  has. 

I  can  see  no  justice  or  equity  in  charging  the  estate  of  Tho- 
mas, on  this  ground. 

.  It  is  insisted,  in  the  next  place,  that  the  executors  have  ao- 
OQunted  jointly  in  the  orphans'  court,  and  that  they  are  jointly 
bound  by  the  decree  of  the  court  on  the  final  settlement  of  the 
account. 

It  has  been  decided  in  this  court  in  more  than  one  case,  that 
where  executors  account  jointly,  without  specifying  the  amount  of 
receipts  and  disbursements  by  each,  arui  showing  (be  balanee  in 
each  one's  hands,  they  are  all  concluded  and  bound.  The  deci- 
sions rest  on  the  prirKiple,  that  the  decree  of  the  orphans'  court 
upon  a  final  set(lea>ent,  is  in  the  nature  of  a  judgment ;  and 
that  after  such  judgment,  the  parties  cannot  be  permitted  lo  Ml 
up  any  matter  in  avoidance  of  its  operation.  Such  was  the  dv^.. 
cree  of  this  court  in  the  case  of  PhUemofk  Dunn  et  al.  v.  ttif 
Executors  of  Gershom  Dunn,  deceased,  ii>  April  term,  eighteen 
hundred  and  twenty-nine.*     That  decree,  however,  was  subee* 

*  The  intertocatory  order  in  this  case,  made  by  chaneellor  Williamsoi^  on  the 
twenty-eighth  of  October,  A.  D.  eighteen  hundred  and  twenty-eight,  upon  which 
the  final  decree  was  grounded,  omitting  the  formal  parts^  is  as  fuUows : — 

**  It  appearing  to  the  court  that  the  decrees  of  the  orphans'  court  of  the  county 
of  Middlesex,  the  one  made  in  the  term  of  June,  in  the  year  of  onr  Lord  eigh* 
teen  hundred  and  eight,  and  the  other  in  the  term  of  September,  io  Ihe  year  ef 
our  Lord  eighteen  hundred  and  elevenr  allowing  and  confirming  the  accounts  of 
the  said  B.  F.  R.  and  P.  F.  R.,  executors  of  Ihe  last  will  and  testaoMOt  of  Ger- 
shom Dunn,  deceased,  as  aforesaid,  are  final  decrees,  made  upott  due  notice 
and  advertisement  thereof,  given  and  pubfished  by  the  said  executors,  as  pre- 
scribed by  law,  and  that  the  same  were  made  on  final  setUesoent  of  tlie  eccowits 
of  said  executors ;  and  that  they  ought  to  be  and  are,  final  and  conclusive  be- 
tween the  parties,  as  well  the  complainants  as  the  said  defendants,  as  to  the 
matters  contained  therein  and  established ;  and  that  Ihe  defendants,  executon  u 
aforesaid,  ought  to  be  jointly  charged  with  the  balance  fomid  in  their  kniids  by 
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quently  reversed  in  the  court  of  appeals  in  the  last  resort,  and  up- 
on that  very  point,  and  the  reversal  was  calculated  to  unsettle 
the  course  of  decision  on  this  important  question. 

In  this  case,  however,  the  representatives  of  Thomas  Fenni- 
inore  deny  that  the  account,  as  finally  settled  in  the  orphans' 
courr,  was  such  a  joint  account  as  to  be  wiihin  the  rule  adopted 
by  this  court,  supposing  that  rule  still  to  be  operative. 

The  account  appears  to  consist  of  two  parts.  The  first  is  a 
general  account^  showing  the  receipts  and  disbursements  of  the 
executors,  and  the  general  balance  in  their  hands  in  favor  of  the 
estate.  It  is  headed  in  Che  usual  form,  viz. :  "  The  account  of 
Thomas  Fennimore,  esquire,  and  Samuel  Fennimore,  executors 
of  the  last  will  and  testament  of  Thomas  Fennimore,  late  of  the 
eounty  of  Burlington,  deceased,  as  well  of  and  for  such  and  so 
much  of  tfte  goods,  chattels  and  personal  estate,  and  the  net 
proceeds  of  (he  real  estate  of  the  said  deceased,  sold  by  the  direc- 
doD  of  his  will,  as  have  come  to  their  hands  to  be  administered, 

Aif  lut  mentioned  decree  of  the  said  orphios'  court.  It  is  thereupon  ordered, 
I  and  decreed,  that  it  be  referred  to  L.  K.  esquire,  to  take  an  account 
I  the  said  parties  of  the  estate  of  the  said  testator  which  came  into  the 
I  of  the  said  B.  and  P.  F.  R.,  executors  as  aforesaid,  or  which  with  due 
dOigeoce  might  have  been  received  by  them,  &c.  And  that  the  said  accounts 
he  taken  subject  to  the  said  decree  of  the  said  orphans'  court,  and  the  accounts 
of  the  said  executors  therein  and  thereby  confirmed,  and  without  in  any  wise 
▼aiyinn;  or  impeaching  the  same." 

An  appeal  from  this  decree  was  taken  by  B.  F.  R.,  one  of  the  executors,  and 
at  May  term,  A.  D.  eighteen  hundred  and  thirty-one,  the  decree  of  the  chancellor 
was  reversed  by  the  following  vote,  viz. :  For  reversal,  councillors  Dow,Wiight, 
Mickle,  Townsend,  Capner,  Condict,  Seeley  and  Robbins — 8.  For  affirmance, 
eoonciilora  Board,  Green,  Shinn,  Newell,  Ryerson,  and  the  president,  ( Vroom)  6. 

The  sUtute  (Elmer'i Digest,  365,  see.  32)  enacts,  that  <*The  sentence  or  decree 
of  the  orphans*  court,  on  the  final  settlement  and  allowance  of  the  accounts  of 
eieciitors,  administrators,  guardians  or  trustees,  shall  be  conclusive  upon  all  par- 
ties,  and  shall  exonerate  and  for  ever  discharge  every  such  executor,  administra- 
tor, guardian  or  trustee  from  all  demands  of  creditors,  legatees  or  others,  beyond 
the  amount  of  such  settlement,  except  for  assets  or  moneys  which  may  come  to 
band  after  settlement  as  aforesaid,  excepting  also  in  cases  where  a  party  applying 
lor  a  re-settlement  shall  prove  some  fraud  or  mistake  therein  to  the  satisfaction 
of  the  orphans'  court." 
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as  for  their  payments  and  disborsemeiUs  out  of  the  same.''  On 
the  debit  side  of  the  account|  the  charges  are  general.  On  the 
credit  side,  the  disbursements  of  the  two  executoraare  separated. 
The  payments  made  by  Thomas  are  specified  and  credited  to  him, 
and  in  like  manner  the  payments  made  by  Samuel  are  credited 
to  him  separately^  The  balance  struck  and  reported  by  the 
surrogate  is  a  general  balance. 

The  second  part  of  the  account  purports  to  be  a  separate  ac- 
count between  the  two  executors,  and  is  headed  as  follows  :-^ 
^  The  said  executors  charge  themselves  and  pray  allowance  for 
the  aforesaid  assets  and  disbursements  as  between  themselves, 
and  in  their  separate  hands,  as  follows" — and  then  is  given  a 
statement  of  the  amount  of  assets  received  by  each  executon 

These  two  accounts  appear  to  l>ave  been  considered  by  the 
surrogate  and  the  court,  as  separate  parts  of  one  and  the  same 
account,  exhibiting  at  one  view  the  full  net  amount  of  the  resi- 
duum, and  the  different  parts  of  it,  in  the  hands  of  each  of  the 
executors.  Both  appear  to  have  been  stated  by  the  surrogatfli 
and  passed  on  by  the  court.  The  order  for  allowance  is  ae  fol- 
lows: '^The  surrogate  having  reported  this  account  for  allow** 
ance,  and  the  same  appearing  to  have  been  advertised  according 
to  law,  and  no  exceptions  made  thereto,  it  is  therefore  decreed 
that  the  same  be  allowed  in  all  things,  as  reported  by  the  surro- 
gate." Further  than  this  there  is  no  adjudication  or  decree  of 
the  court,  and  for  aught  that  appears  the  account  as  filed  is  the 
only  evidence  of  the  settlement.  This  is  certainly  a  loose  mode 
of  doing  business ;  but  we  all  know  that  the  manner  of  settling 
these  accounts  is  not  uniform.  It  differs  in  different  counties,  and 
will  continue  to  do  so,  as  long  as  the  present  organization  of  that 
court  is  permitted. 

There  must  have  been  some  object  in  stating  the  account  in 
the  way  in  which  it  appears ;  and  I  think  it  very  evident  the 
object  was  to  show  the  amount  of  assets  in  each  one's  hands, 
and  to  have  their  separate  liabilities  adjusted  and  sanctioned  by 
judicial  authority.  For  any  other  purpose,  the  interference  of 
the  court  was  neither  necessary  nor  proper.    If  the  executors 
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merely  wished  to  know  for  their  own  satisfaclioD  what  proportioa 
of  the  fiiDds  was  in  each  ooe^  hands,  it  could  have  been  ascer- 
tained without  the  aid  of  the  court.  It  was  entirely  a  private 
concern  between  the  two  executors,  and  the  court  had  no  cogni- 
zance of  it.  In  all  final  settlements,  its  decrees  are  intended 
to  operate  and  do  operate  upon  the  rights  of  creditors,  legatees 
and  next  of  kin.  These  settlements  are  made  for  their  bene- 
fit They  are  considered  as  parties.  Public  notice  must  be 
given,  and  they  are  bound  by  the  decree  of  the  court.  But 
after  a  general  settlement  is  made  by  executors  or  adminis- 
trators, in  the  usual  way,  and  those  entitled  to  receive  the  es- 
tate are  all  paid  and  satisfied,  if  difiiculties  should  arise  be- 
tween the  executors  or  administrators  themselves,  as  to  their 
receipts  and  disbursements,  the  orphans'  court  would  have  no 
power  to  adjust  them.  They  are  private  matters,  over  which 
they  have  no  jurisdiction. 

It  is  right  to  consider  that  the  court  acted,  and  intended  to  act, 
within  its  legitimate  authority.  The  executors  had  a  right  to 
present  their  accounts  separately,  and  to  do  it  under  the  general 
notice.  The  court  had  authority  to  decree  what  proportion  of 
the  estate  was  in  each  one's  hands,  and  how  each  one  was  to  be 
charged ;  and  having  so  decreed,  we  are  to  consider  it  as  opera- 
tive and  binding  on  the  rights  of  the  parties ;  and  the  joint  ac- 
count must  be  considered  as  qualified  and  explained  by  the  sepa- 
rate one. 

I  think,  therefore,  that  even  if  the  principle  as  declared  by 
this  court  in  the  case  of  Dunn  v.  Randolph  be  considered  as 
in  force,  that  a  joint  settlement  creates  a  joint  liability,  this  case 
18  not  fairly  within  it. 

Apart  from  that  settlement,  there  is  nothing  to  charge  the 
estate  of  Thomas  with  any  default  of  Samuel,  his  co-executor. 
The  equity  of  the  case  is  the  other  way.  It  has  been  shown 
that  for  so  much  of  the  money  or  assets  as  came  to  the  hands  of 
Samuel  from  the  purchase  of  the  real  estate,  Thomas  was  not 
responsible.  And  as  regards  the  personal  property  received  by 
Samuel,  the  master  states  in  his  report,  that  there  was  no  evi- 
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dence  laid  before  bim  sbowing  the  manner  of  the  original  receipt, 
or  any  agency  of  Thomas  Fennimore  therein,  or  control  over  it, 
or  accountability  for  it,  (unless  it  may  be  found  in  the  deposition 
of  Margaret  Fennimore,)  except  what  appears  upon  the  account 
filed  and  settled.  I  have  examined  the  deposition  refeired  to  in 
the  report  of  the  master,  but  do  not  think  there  is  any  thing  in  it 
ot  sufficient  importance  to  affect  the  liabilities  of  the  executors. 

Upon  the  whole  case,  I  am  of  opinion  that  the  estate  of  Tho- 
mas is  only  liable  to  pay  the  amount  which  was  in  his  hands, 
according  to  the  report  of  the  master,  and  is  not  bound  for  any 
default  of  Samuel,  the  co-executor. 
Decree  accordingly. 


\ 


Joseph  Stark  et  al.  v.  George  Hunton  et  al. 

If  the  collection  of  a  debt  due  an  estate  is  neglected  by  the  executors  for  three 
years,  and  the  debtor  then  fails,  the  executors  will  be  held  accountable  for 
the  amount. 

Jf  the  executors,  in  their  discretion^  are  satisfied  that  there  is  nothings  due  the 
estate  upon  a  claim  included  in  the  inventory  and  appraisement^  they  will  not 
be  charged  with  the  amount  unless  it  be  made  to  appear  that  the  amount  was 
really  due. 

If  the  executor  take  no  step  for  two  years  for  the  recovery  of  a  note,  and  the 
maker  becomes  insolvent,  such  negligence  will  charge  the  executor.  It  can- 
not be  reconciled  with  good  faith  or  the  exercise  of  a  sound,  reasonable  discre- 
tion. 

The  true  rule  in  computing  interest  is,  that  where  partial  payments  are  made 
exceeding  the  interest  due,  the  surplus  is  to  be  deducted  from  the  principal, 
and  the  balance  forms  a  new  principal  on  which  to  compute  interest;  but 
where  the  payments  do  not  equal  the  interest ^dne,  no  deduction  is  made/and 
interest  is  cast  on  the  principal  until  the  payments  exceed  the  amount  of  in- 
terest* 

If  an  executor,  without  inquiry  or  examination,  pay  a  daim  against  the  estate 
where  nothing  is  really  due,  he  wiU  be  charged  with  the  amount 

*  Accord.  Meredith  v.  Banket  1  BaU.  408;  Connecticut  v.  Jaekmm^  1  John. 
Chan.  R.  17;  Stoughton  ▼.  Lynch,  2  Ibid,  209;  Lightfoot  y.  Price,  4  Hen. 
and  Munf.  431 ;  TTO/tamty.  Hmghtaling,  3  Cawen,  87,  nele  a. 
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Where  a  claim  is  barred  by  the  lUtatt  of  limitations,  at  the  time  of  the  testa- 
tor'a  death,  and  the  debt  is  to  be  satisfied  out  of  the  real  estate,  both  the  eiec- 
utors  and  the  devisees  have  a  right  to  avail  themselves  of  the  statute  in  de- 
fence, and  no  acknowledgment  of  the  personal  representative  will  bind  the 
lands  in  the  hands  of  the  devisee. 

Bat  where  a  claim  is  not  barred  by  the  statute  at  the  tesUtor's  death,  though  no 
proceedings  are  had  against  the  heir  or  devisee  within  six  years  from  the  time 
the  action  accrued,  the  claim  will  not  therefore  be  considered  as  barred  by  the 
statute,  but  shall  be  paid  out  of  the  proceeds  of  the  land  when  sold  for  the  pay- 
ment of  debts. 

*  Bill  filed  on  the  eleventh  of  July,  eighteen  hundred  and 
twenty-nine,  by  Joseph  Stark,  administrator  of  Jane  Stark,  for- 
merly Jane  Weller,  deceased,  and  in  his  own  right ;  Alexander 
C.  Stark  and  Benjamin  W.  Stark,  infants,  by  Joseph  Stark  their 
next  friend ;  and  by  Daniel  E.  Allen  and  Mary  his  wife,  late  Ma- 
ry Weller. 

The  bill  states,  that  Benjamin  Weller,  late  of  Aquackanonck, 
IQ  the  county  of  Essex,  being  seized  and  possessed  of  considera- 
ble real  and  personal  estate,  on  the  sixth  of  June,  A.  D.  eighteen 
hundred  and  twenty-three,  executed  and  published  his  last  will 
and  testament  in  due  form  of  law  to  pass  real  estate,  as  follows : 
that  is  to  say,  "  Be  it  remembered,  that  I,  Benjamin  Weller,  of 
Paterson,  in  the  county  of  Essex,  and  state  of  New-Jersey,  do 
make  and  publish  this  my  last  will  and  testament,  in  manner 
and  form  following ;  that  it  to  say,  First,  it  is  my  will  and  I  do 
hereby  direct  my  executors  herein  after  named,  to  pay  all  my 
JQst  debts  and  funeral  expenses  out  of  my  personal  estate,  and 
oat  of  the  proceeds  of  such  of  my  real  estate  as  is  herein  after 
directed  to  be  sold  by  my  executors. 

^  Secondly,  I  give,  devise  and  bequeath  unto  my  wife  Jane, 
all  my  tavern-house  and  lot  where  I  now  live,  together  with  the 
farniture  and  stock  in  the  same :  to  have  and  to  hold  to  my  said 
wife  Jane  during  her  natural  life,  provided  she  remains  my  wi- 
dow ;  but  in  case  she  should  marry  again,  then  it  is  my  will  that 
my  said  tavern-house  and  lot  and  furoiture  be  disposed  of  accord- 
ing to  law. 

•  See  Saxton,  tld. 
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"  And  it  18  my  will,  and  I  do  hereby  order  and  direct  my  ex- 
ecutors herein  after  named,  or  the  survivor  or  survivors  of  them, 
to  sell,  dispose  of  and  convey  my  hat-shop  and  lot  on  the  corner 
of  the  old  York  road  and  turnpike  road  in  the  town  of  Paterson ; 
also,  a  half-acre  lot,  and  a  small  lot  of  about  forty  feet  front,  sit- 
uate on  the  road  leading  from  Paterson  to  the  while  house,  or 
either  of  tbem,  as  my  executors  may  think  necessary  or  proper 
for  the  interest  of  ray  widow  and  children :  and  it  is  my  will 
that  the  proceeds  of  the  sale  of  said  lots  or  of  such  of  them  as 
ny  executors  shall  sell,  shall  be  applied  to  the  payment  of  my 
debts. 

"  And  I  do  hereby  constitute  and  appoint  my  wife  Jane  execu- 
trix, and  doctor  William  Ellison  and  Philemon  Dickerson,  of  Pa- 
terson, executors  of  this  my  last  will  and  testament." 

The  testator  died  on  the  eleventh  of  June,  eighteen  hundred 
and  twenty-three,  leaving  four  daughters,  (viz.  Jane,  who  inter- 
married with  the  complainant,  Joseph  Stark ;  Mary,  who  inter- 
married with  D.  K.  Allen  ;  Elizabeth,  and  Margaret,)  and  three     ^ 
sons — his  only  children  and  heirs  at  law. 

That  the  widow,  Jane  Weller,  and  P.  D.,  shortly  after  the  ^s. 

testator's  death,  duly  proved  the  said  will  and  took  upon  them 

selves  the  burthen  of  the  execution  thereof,  and  possessed  them^ 

selves  of  the  personal  estate  and  effects  of  the  said  testator,  an(^9 

on  the  eleventh  of  October,  A.  D.  eighteen  hundred  and  twenty 

three,  made  and  filed  an  inventory  and  appraisement  thereof  vcd 
the  surrogate's  oflSce  of  the  county  of  Essex,  amounting  to  four 
thousand  seven  hundred  and  eighty-one  dollars  and  fifty-niaa 
cents. 

That  on  the  twentieth  of  March.  A.  D.  eighteen  hundred  and 
twenty-four,  the  executors  sold  and  conveyed  part  of  the  testa- 
tor's real  estate,  consisting  of  the  hat-shop  and  lot  in  Paterson, 
to  one  J.  F.,  for  eight  hundred  and  fifty-five  dollars :  that  the 
further  sum  of  three  hundred  dollars  had  been  paid  to  the  exec- 
utors for  a  lot  of  land  which  belonged  to  the  testator,  situate  in 
the  county  of  Bergen ;  but  that  the  half-acre  lot,  and  a  small  lot 
of  about  forty  feet  front  situate  on  the  road  leading  from  Paterson 
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to  the  white  house,  and  by  the  will  of  the  SHid  testator  directed 
to  be  sold,  remain  undisposed  of. 

That  Jane  Weller,  the  widow  of  the  testator,  accepted  the 
gift,  devise  and  bequest  intended  for  her  in  said  will,  and  there- 
by became  barred  of  her  dower  in  the  real  estate  of  the  testator ; 
and  by  virtue  of  said  devise  and  bequest,  she  took  possession  of 
the  tavern-house  and  lot,  and  with  the  consent  of  the  said  P.  D., 
executor  as  aforesaid,  she  also  took  possession  of  the  furniture 
]Q  the  said  tavern-house,  subject  to  the  proviso  contained  in  said 
will,  viz.— ^to  have  and  to  hold  to  her  during  her  natural  life 
provided  she  remained  his  widow,  but  in  case  she  should  marry 
again  then  that  the  said  tavern-house  and  lot  and  firrniturer  should 
be  disposed  of  according  to  law. 

That  the  said  Jane,  the  widow  of  testator,  on  the  twelfth  of 
November,  eighteen  hundred  and  twenty-eight,  intermarried  with 
G.  H.,  and  thereby  forfeited  ail  right  and  interest  in  the  gift, 
devise  and  bequest  intended  for  her  in  said  will,  and  that  the 
fiict  of  said  marriage  was  known  to  the  said  P.  D. 

That  the  said  Jane,  the  testator's  widow,  had  always  since 
the  death  of  the  testator  lived  upon  the  premises  devised  to  her, 
and  taken  the  rentSf  issues  and  profits  thereof^  and  also  used  and 
enjoyed  the  stock  and  furniture  in  the  same,  until  her  intermar- 
riage with  6.  H.  That  shortly  after  his  marriage  with  Che  said 
Jane,  the  said  G.  H.  took  possession  of  the  premises  previously 
occupied  by  her,  and  has  since  continued  to  reside  therein :  that 
he  also,  with  the  consent  of  the  said  P.  D.,  executor  as  aforesaid; 
possessed  himself  of  the  furniture  held  by  the  said  Jane,  and 
sold  a  part  thereof,  and  still  keeps  possession  of  the  residue ;  and 
has  also,  with  the  said  Jane,  entered  into  the  possession  and  re- 
ceipt of  the  rents,  issues  and  profits  of  the  real  estato,  devised  to 
the  said  Jane  as  aforesaid. 

That  Jane  Stark,  one  of  the  dai^htors  of  the  testator,  died 
on  the  nineteenth  of  April,  A.  D.  eighteen  hundred  and  thirty- 
eight,  intestate,  leaving  A.  C.  S.  and  B.  W.  S.,  two  of  the  com- 
plainants, both  infantSwUnder  the  age  of  fourteen  yeara,  her  chil- 
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dren  and  heirs  at  law,  and  that  adroiDistratioQ  of  her  eatate  was 
duly  granted  to  the  complainant,  J.  S. 

Prayer,  that  the  will  of  the  said  testator  may  be  established 
aud  its  trusts  carried  into  execution :  that  a  receiver  may  be  ap- 
pointed of  the  rents  and  profits  of  the  real  estate  devised  to  the 
said  Jane,  and  that  an  injunction  may  issue  to  restrain  the  said 
O.  H.  and  Jane  his  wife  from  receiving  any  of  the  said  rents,  or 
any  of  the  assets  belonging  to  the  estate  of  the  said  testator. 

A  decree  pro  confesso  was  taken  as  to  part  of  the  defendants, 
and  after  various  proceedings  in  the  cause  it  was  referred  to  a 
master  to  take  an  account  of  the  personal  estate  of  the  said  testa- 
tor, and  also  of  moneys  received  from  the  sale  of  the  real  estate. 
The  master  having  made  his  report,  exceptions  were  taken  to 
the  report  by  D.  K.  Allen  and  wife,  two  of  the  complainants,  and 
tiw  cause  now  came  on  for  hearing  upon  the  exceptions. 

.  £.  Vanarsdale,  jun,  for  exceptants. 

Dickerson  and  /.  H.  Williamson^  for  the  executors. 

The  Chancellor.  The  first  exception  is,  that  the  oaaster"^ 
has  omitted  in  schedule  1,  to  charge  P.  Dickerson,  executorj  withtf=^ 
the  sum  of  eighty-four  dollars  and  ninety-three  cents,  received  by 
him  from  Joseph  Law ;  and  also  the  sum  of  one  hundred  an 
twenty-four  dollars  and  thirty-four  cents,  received  by  him  froorrs 
the  sale  of  the  hat-shop,  over  and  above  what  he  is  charged  witfm 
on  that  account. 

The  first  part  of  this  exception  has  originated  out  of  the  mode 
in  which  the  master  has  stated  the  account.    The  estate  had  a 

claim  against  Joseph  Law  of dollars,  which  constituted 

a  part  of  the  inventory.  Hunton  and  wife  are  credited  for  the 
amount  of  this  daim,  as  having  come  to  the  hands  of  P.  Dick- 
erson, the  co-executor.  In  his  account  he  is  not  charged  with  it. 
Hence  it  wouU  appear  to  have  been  omitted  by  some  casualty. 
The  truth  is,  however,  that  Law  had  an  account  against  the 
estate  of  a  larger  amount,  aud  this  claim  war  taken  tA  nav  that 
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icount ;  and  after  satisfying  it  as  far  as  it  would,  there  was  still 
balance  due  Law  from  the  estate  of  three  dollars  and  ninety- 
ur  cents,  which  was  paid  by  Mr.  Dickerson,  and  for  which  he 
IS  a  receipt  and  is  credited.  Vide  Exhibit  A.  No.  22,  on  the 
ut  of  the  executors.  The  belter  way,  perhaps,  would  have 
sen,  to  charge  Dickerson  with  the  anaount  for  which  Hunton 
mI  wife  were  credited,  and  then  to  have  credited  him  with  the 
hole  amount  of  Law's  account.  It  would  have  swelled  the 
»ount ;  but  as  the  claim  against  Law  was  in  the  inventory,  and 
id  to  be  accounted  for  hi  some  way,  it  would  have  rendered  the 
Bitement  more  intelligible,  and  probably  saved  the  exception.    It 

however,  substantially  right  as  it  stands. 
The  sum  of  one  hundred  and  twenty-four  dollars  and  thirty- 
ur  cents,  mentioned  in  the  second  part  of  the  exception,  is  in^ 
uded  in  the  master's  report.  The  hat-shop  was  sold  for  eight 
Lindred  and  fifty-five  dollars.  Dickerson  charges  himself  with 
ven  hundred  and  thirty  dollars  and  sixty-six  cents,  in  his  sepa- 
te  account.  The  balance  being  due  from  doctor  Ellison,  the 
irchaser,  is  credited  on  a  note  which  beheld  against  the  estate, 
id  is  therefore  justly  accounted  for.  See  Schedule  9  to  mas- 
r's  report. 

This  first  exception  must  be  overruled. 
The  second  exception  is  admitted  to  be  well  taken,  and  is  al- 
ged  by  the  executor  to  be  a  casual  mistake  on  the  part  of  the 
after.  ^ 

The  third  exception  is  to  a  credit  allowed  to  them  of  one  hun- 
ed  and  ninety-four  dollars  and  twenty-one  cents,  for  moneys 
lid  by  Hunton  and  wife  to  the  Paterson  Lodge,  per  A.  Parsons. 
The  account  paid  is  against  Benjamin  Weller  the  testator,  as 
nearer  of  the  Lodge,  commencing  in  eighteen  hundred  and 
renty-two,  and  ending  in  March,  eighteen  hundred  and  twenty- 
ree.  The  receipt  is  dated  January  twenty-sixtlt,  eighteen  hun- 
ed  and  thirty-two,  is  signed  by  A.  Parsons,  and  states  that  the 
oney  was  paid  by  Mrs.  Jane  Hunton,  executrix  of  Benjamin 
Teller,  deceased. 

Mrs.  Hunton,  in  her  examination,  says,  she  does  not  know 
39 
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any  thing  of  the  settlement  of  this  account ;  that  if  she  was 
present  at  the  time  she  must  have  forgotten  it^  and  that  she  has 
never  paid  any  ihing  to  Mr.  Parsons  on  account  of  the  Lodge. 
She  says,  however,  that  she  always  knew  there  was  such  an 
account.  Mr.  Parsons  has  also  heen  examined  on  the  subject. 
The  testimony  of  both  taken  together,  shows  the  fact  of  the  ac* 
count,  the  acknowledgment  of  k  by  Benjamin  Welier  in  his  life 
time,  and  its  subsequent  settlement  by  Parsons,  who  was  authori- 
zed by  the  Lodge  to  settle  their  accounts  generally.  Parsons  ex- 
pressly states  that  he  has  received  the  amount  mentioned  in  the 
receipt ;  and  the  strong  probability  is,  as  the  settlement  was  made 
after  the  marriage,  that  it  was  made  with  the  husband,  and  the 
receipt  taken  in  her  name  as  executrix.  This  reasonable  pre- 
sumption reconciles  the  apparent  discrepancy  which  exists,  and 
satisfies  me  in  overruling  the  exception. 

Exception  4.  The  fourth  exception  is  to  sundry  allowances 
made  by  the  master  for  bad  debts,  viz. : — 

Robert  King,  -        -        -        -         $  35  66 

James  Brooks,  -        -        -        .  20  16 

James  McGee,  -         .        .        .  7  37 

James  Drummond,  -        .        .  3  69 

Adna  Allen,  -        -        -        -  1 1  12 

As  to  Robert  King,  the  testimony  of  John  K.  Flood  is  su^^ 
cient  to  show  that  the  amount  of  the  demand  against  him  mig^_ 
have  been  collected  at  any  time  within  three  years  after  the  demm.  t 
of  the  testator.     If  the  money  was  due,  and  there  is  nothing*    to 
show  that  it  was  not,  I  see  no  reason  why  the  executors  sbowild 
not  be  charged  with  it.  King  was  in  business  in  Paterson — a  near 
neighbor ;  and  if  the  collection  of  the  money  was  neglected  for 
the  space  of  three  years,  and  then  the  debtor  failed,  the  execu- 
tors should  be  made  to  respond  for  the  amount. 

James  Brooks.  It  appears  from  the  testimony  that  be  was 
able  to  pay  ;  but  Mr.  Dickerson  says  in  his  examination,  that  be 
alleged  there  was  nothing  due.  The  executors,  in  their  discre- 
tion, have  thought  right  to  be  satisfied,  that  there  was  really  oo 
just  claim  against  Brooks,  and  have  therefore  made  no  effort  to 
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collect  the  amount  appraised,  or  any  part  of  it.  There  is  nothing 
to  show  that  they  acted  imprudently,  or  that  the  fact  is  different 
from  what  it  was  represented,  and  therefore  I  cannot  say  they 
should  be  charged.  The  credit  should  have  been  under  the  head 
of  debts  not  due,  and  not  bad  debts.  That  it  was  not,  is  proba- 
bly the  cause  of  this  part  of  the  exception. 

The  other  allowances  made  by  the  master  are  correct.  The 
exception  is  disallowed  as  to  all  except  the  credit  for  Robert 
King's  account. 

The  fifth  exception  is  to  an  allowance  for  the  sum  of  thirty- 
li¥e  dollars  for  two  riding-cbairs  sold  to  P.  S.  Yanhouten,  on  the 
ground  that  the  money  had  been  lost  by  the  insolvency  of  the 
debtor. 

In  my  opinion  this  exception  should  be  allowed.  The  proper- 
ty was  sold  to  Yanhouten  in  eighteen  hundred  and  twenty- 
seven,  some  years  after  the  death  of  the  testator.  Jane  Weller 
took  his  note  payable  to  herself  individually,  and  not  as  execu- 
trix, in  four  months,  at  the  Paterson  bank.  In  July,  eighteen 
hundred  and  twenty-nine,  he  was  discharged  under  the  insolvent 
laws  of  the  state. 

From  the  lime  at  which  this  property  was  sold,  and  the  man- 
ner in  which  the  note  was  taken,  it  may  fairly  be  inferred  that 
Mrs.  Weller  intended  to  treat  the  property  as  her  own,  and  ac- 
count to  the  estate  for  the  value  of  it.  But  independently  of 
these  circumstances,  I  think  she  is  justly  chargeable  for  neglect 
in  not  collecting  the  money,  when,  for  aught  that  is  made  to  ap- 
pear, it  might  have  been  collected  without  difficulty.  The  note 
was  payable  at  bank,  but  there  is  no  evidence  that  it  was  ever 
presented  there  for  payment,  or  that  any  steps  whatever  were 
ever  taken  for  its  recovery.  Two  years  after  the  making  of  the 
Dote,  the  maker  applied  for  and  obtained  his  discharge.  In  my 
opinion  such  negligence  should  charge  the  executor.  It  cannot 
be  reconciled  with  good  faith,  or  the  exercise  of  a  sound,  reasona- 
ble discretion. 

Exception  6.  The  master,  in  Schedule  No.  6,  attached  to  bis 
report,  has  exhibited  a  general  account  of  all  the  assets,  real  as 
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well  as  personal,  that  have  come  to  the  hands  of  the  executrix, 
Mrs.  IIuDton,  to  foe  administered,  and  of  her  payments  and  dis- 
bursements out  of  the  same.  According  to  this  account  there  is 
a  balance  in  her  hands  of  three  hundred  and  eighty-seven  dol- 
lars and  eighty-three  cents.  On  this  balance  no  interest  has  been 
computed  by  the  master,  and  his  omission  to  charge  it  forms  the 
ground  of  the  sixth  exception. 

It  does  not  distinctly  appear  from  the  schedule  referred  to,  bow 
long  this  balance  has  been  in  the  hands  of  the  executrix.  It  was 
said  in  argument,  and  not  denied,  that  it  has  been  in  hand  since 
eighteen  hundred  and  thirty-one.  If  this  be  so,  interest  should  be 
charged  ;  as  there  were  debts  due  from  tlie  estate,  to  the  pay- 
ment of  which  it  could  and  ought  to  have  been  applied.  It  was 
said  in  answer  to  this  complaint,  that  although  interest  was  not 
charged  on  the  balance,  it  was  charged  on  the  items  of  which 
the  balance  was  composed.  This  does  not  appear  to  be  the  case ; 
At  least  I  am  not  able  to  perceive  it  in  the  account  as  stated ;  and 
as  tb«  account  must  go  back  to  the  master  for  some  correction,.  I 
dball  direct  him  to  charge  interest  on  the  balance  during  the  time 
it  appears  to  have  been  in  her  hands  unemployed. 

Exception  7.  The  muster  has  allowed  three  hundred  and  three 
dollars  and  ninety-seven  cents  for  repairs  to  the  real  property,  and 
this  also  is  excepted  to. 

After  the  marriage  of  Mrs.  Ilunton,  in  eighteen  hundred  and 
twenty-eight,  she  and  her  husband  became  liable  to  pay  rent  for 
the  property  they  occupied  belonging  to  the  estate.  The  master 
has  fixed  the  annual  rent  at  two  hundred  and  ten  dollars,  to  which 
no  objection  appears  to  be  made.  The  different  sums  paid  for 
repairs  up  to  eighteen  hundred  and  thirty-three,  are  specifically 
set  forth  in  the  account ;  and  although  the  amount  is  considera- 
bley  yet  taking  into  consideration  the  nature  and  situation  of  the 
property,  I  am  not  prepared  to  say  the  master  has  erred. 

It  was  objected  by  the  complainaius  that  a  claim  for  repairs 
cannot  be  set  off  against  a  demand  for  rent.  This  is  technically 
correct,  and  if  this  were  a  suit  at  law,  brought  for  the  recovery 
of  rent  under  an  agreement,  the  objection  would  be  sustained. 
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But  tbe  object  in  this  couit  is  to  make  a  final  settlement  and  dis- 
tribution of  ihis  whole  estate,  and  with  this  view,  the  master 
was  directed,  in  taking  tbe  account,  to  make  to  the  parties  all 
ju0i  allowances.  The  claim  itself  being  a  just  and  equitable 
oae,  I  see  no  reason  to  dissent  from  the  report  of  the  master  upon 
this  point,  and  shall  disallow  the  exception. 

Exception  8.  This  exception  refers  to  the  sum  of  eight  hundred 
and  twenty  dollais  and  twenty-six  cents,  reported  to  be  due  to 
ibe  Paterson  bank ;  and  to  the  sum  of  two  thousand  and  seven- 
ty-one dollars  and  sixty-six  cents,  reported  to  be  due  to  tbe  exec- 
utors of  doctor  William  Ellison,  deceased. 

The  debt  to  tbe  estate  of  Ellison  appears  to  be  a  just  debt,  due 
on  a  note  given  by  Weller,  the  testator,  shortly  before  his  death. 
Iq  making  out  the  amount  two  errors  have  been  committed.  The 
master,  in  making  the  computation,  inadvertently,  I  presume, 
has  in  one  instance  calculated  compound  interest,  by  adding  a 
balance  of  unpaid  interest  to  the  principal,  and  then  calculating 
interest  on  the  whole.  Thus,  on  the  thirty-first  of  March,  eigb* 
teen  hundred  and  twenty-four,  there  was  a  balance  doe  OD  the 
note  of  sixteen  hundred  and  twenty-three  dollars  and  thirty-eight 
cents.  Interest  is  cast  on  this  to  the  twenty-eighth  July,  eighteen 
hundred  and  twenty-nine,  amounting  to  six  hundred  and  three 
dollars  and  five  cents.  On  that  day  there  was  paid  three  hun- 
dred and  four  dollars  and  eighty-two  cents.  This  is  deducted 
from  the  amount  of  principal  and  interest  then  due,  and  interest 
is  then  cast  on  that  balance ;  which  is  in  truth  adding  the  Imlance 
of  unpaid  interest  to  the  principal,  and  casting  interest  on  the 
whole.  This  cannot  be  right.  Partial  payments  of  interest  can 
never  increase  the  principal  of  the  debt.  The  true  rule,  and  I 
believe  the  practice  in  all  our  courts,  is  this  ;  where  partial  pay- 
ments are  made,  exceeding  the  interest  due,  the  surplus  is  to  be 
deducted  from  the  principal,  and  the  balance  forms  a  new  princi« 
pal  on  which  to  compute  interest;  but  when  the  payments  do  not 
equal  the  interest  due,  no  deduction  is  made,  and  interesl  is  cast 
on  the  principal  until  the  payments  exceed  the  amount  of  loteresti 
and  then  such  excess  is  to  be  deducted  from  the  principaf,  and 
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interest  is  computed  on  that  balance.  The  same  rule  is  estab- 
lished in  New- York :  Connecticut  v.  Jackson^  1  John,  Chan. 
R.  13. 

The  other  error  is  the  allowance  to  doctor  Ellison  of  a  payment 
made  to  B.  W.  Lyon,  on  the  twenty-seventh  of  February,  eigh- 
teen hundred  and  twenty-seven,  of  eleven  dollars  and  seventy-five 
cents,  with  interest  to  October,  eighteen  hundred  and  thirty-four, 
amounting  in  the  whole  to  sixteen  dollars  and  seventy-seven 
cents.  This  must  have  been  a  payment  of  a  claim  of  Lyon'd 
against  the  estate.  If  doctor  Ellison  paid  this  as  an  executor, 
(although  it  appears  he  never  proved  the  will,)  he  paid  it  in  his 
own  wrong,  for  this  same  Lyon  was  actually  a  debtor  to  the  es- 
tate in  just  about  the  same  amount,  and  for  that  debt  the  execu- 
tors have  claimed  a  credit,  alleging  it  to  have  been  a  bad  debt, 
and  the  master  has  allowed  it.  It  is  evident,  then,  there  was 
really  nothing  due  from  the  estate ;  and  if  doctor  Ellison  paid 
this  as  executor,  without  inquiry  or  examination,  it  cannot  be 
allowed  him.  If  he  paid  it  as  an  individual,  he  has  no  other 
rights  than  Lyon  had  ;  and  the  claim  of  the  estate  against  Lyon 
is  a  just  offset.  In  these  two  particulars  the  report  of  the  master, 
as  to  the  Ellison  debt,  must  be  corrected. 

As  to  the  claim  of  the  Paterson  Bank,  it  is  proved  by  the  tes- 
timony of  Andrew  Parsons,  formerly  the  cashier.     The  whole 
amount  is  eight  hundred  and  seventeen  dollars  and  sixty-six 
cents,  of  which  about  three  hundred  and  seventy  dollars  is  for 
interest,  computed  to  the  eleventh  of  July,  eighteen  hundred  and 
thirty-three.     The  exceptants  insist  that  the  whole  was  barrel 
by  the  statute  of  limitations,  and  ought  not  to  have  been  paid, 
inasmuch  as  the  payments  were  from  the  land  which  was  devis— 
ed.     On  inspecting  the  items  of  the  account,  it  appears  that  thejr 
are  from  March  thirty-first,  eighteen  hundred  and  nineteen,  to 
twentieth  of  May,  eighteen  hundred  and  twenty-two.    Benjamin 
Weller  died  in  eighteen  hundred  and  twenty-three.     None  of 
them  were  barred  by  the  statute  at  the  time  of  his  death.     Mr. 
Parsons  states  that  the  account  was  spoken  of  to  Mr.  Dickersoo 
and  doctor  Ellison  shortly  after  the  death  of  Mr.  Weller,  and 
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payment  urged :  they  said  they  were  Dot  in  funds,  but  when 
ihey  were  in  funds  they  would  pay  the  account :  and  further, 
ihat  Mr.  Dickerson  was  most  frequently  spoken  to  on  the  sub- 
ject 

Under  this  stale  of  facts,  I  think  the  allowance  by  the  mas- 
ter is  correct.  It  was  a  debt  due  and  existing  when  the  tes- 
tator died,  and  all  his  property,  real  or  personal,  whether  given 
or  devised,  constituted  a  fund  for  its  payment.  Demand  for  pay- 
ment was  made,  and  payment  was  promised.  All  was  done  in 
good  faith  on  both  sides,  and  I  cannot  doubt  that  the  payment 
was  properly  made,  though  out  of  the  proceeds  of  the  lands  de- 
vised. No  rights  of  the  devisees  or  heirs  have  been  taken  away 
or  interfered  with  by  the  executors.  The  land  has  been  ordered 
to  be  sold  for  the  payment  of  the  debts  of  the  testator;  that  is, 
the  debts  due  from  him  at  the  time  of  bis  decease.  It  would  be 
bard  equity  as  against  the  creditor  to  say,  that  because  be  waited 
at  the  solicitation  and  on  the  promise  of  the  personal  representa- 
tives, and  did  not  run  either  the  executors  or  devisees  to  expense 
in  collecting  a  bona  fide  debt,  actually  due,  he  is  now  to  be  met 
by  the  statute  of  limitations,  and  have  his  debt  taken  away. 

If  the  claim  had  been  barred  by  the  statute  when  the  testator 
died,  the  case  would  have  been  different.  Both  executors  and 
devisees  would  have  had  a  right  to  avail  themselves  of  the  de- 
fence ;  and  it  has  been  held  in  such  cases,  that  no  act  or  ac- 
knowledgment of  the  personal  representatives  shall  bind  the 
laads  in  the  hands  of  the  devisees :  Mooers  v.  White^  6  John. 
Chan.  R.  360 ;  Thomas  v.  Peter  and  Johns,  adm'rs,  ^c, 
12  Wheat.  565.  Those  cases  arose  upon  very  stale  claims,  and 
it  is  unnecessary  to  discuss  the  principles  laid  down  by  the  courts 
in  deciding  them.  They  do  not  reach  this  case,  though  some  of 
the  reasoning  employed  in  them  may  seem  to  cover  it. 

The  principle  contended  for  in  the  exception  is  this,  that  when 
debts  are  due  and  owing  at  the  time  of  the  testator's  death,  and 
no  proceedings  are  had  against  the  heir  or  devisee  within  six 
years  from  the  promise,  if  it  be  a  simple  contract  debt,  that  for 
dtefoult  of  such  proceeding  against  the  heir  or  devisee,  the  claim 
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shall  be  considered  as  barred  by  the  statute,  and  shall  not  be  paid 
out  of  the  proceeds  of  tho  iaodi  where  it  has  been  sold  for  the 
payment  of  debts.  TbiM  I  am  not  prepared  to  assent  to,  and 
shall  disallow  the  exception  i6  far  aa  concerns  this  point. 

The  ninth  exception  i%'  to  an  allowance  made  by  the  master 
for  money  due  to  Ralph  Doramas  for  improvements  made  by  him 
to  the  property  he  leased  of  Jane  Weller  before  her  marriage. 

By  the  will  tliis  property  was  given  (o  the  widow  to  enjoy 
during  widowhood.  She  leased  to  Doremus  in  February,  eigh- 
teen hundred  and  twenty-eight,  and  covenanted  to  pay  for  the 
improvements  he  might  make.  By  the  marriage,  her  right  tc 
the  property  was  forfeited,  and  went  to  those  legally  entitled. 
She  is  bound  by  her  covenant  to  pay  Mr.  Doremus,  and  he  can 
have  no  claim  against  the  estate.  He  made  no  contract  with  the 
executors,  nor  is  there  any  liability  on  their  part  to  pay  any  thing 
to  him. 

If,  however,  Mrs.  Hunton,  after  paying  Doremus,  may  law- 
fully recover  it  from  the  heirs,  it  will  lead  to  the  same  result,  and 
the  sum  may  as  well  be  allowed  in  the  present  account.  But  I 
do  not  see  that  such  would  be  the  case.  She  made  the  lease  in 
her  own  name,  and  caused  the  improvements  to  be  made  on  her 
own  responsibility.  She  treated  the  property  as  her  own,  and 
my  impression  is  that  she  can  make  no  claim  for  remuneration. 
At  all  events,  the  exception  is  well  taken  to  the  account  as  it 
now  stands. 

Let  the  report  be  returned  to  the  master,  to  be  corrected,  ac- 
cording to  the  opinion  of  the  court 
Order  accordingly. 
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Samuel  Paxson  et  ox.  ,  v.  The  4diuiQisirators  of  Edward 
W.  Potts,  deceased. 

That  the  real  and  personal  estate  en  uniled'tcfvtber  by  the  testator  in  thtf 
nttdnarj  clause,  is  not  sach  a  ''V'^f  of  thisin  as  to  constitiite  one  fund, 
and  charge  the  land  with  the  payment  ef  kgadea,  except  whiere  there  was  no 
prerioua  devise  of  real  estate. 

The  circumstance  that  the  devisees  are  also  ezecntors  of  the  will,  is  not  oj  iit^f 
sufficient  to  charge  the  hnd  with  the  payment  of  legacies. 

Where  a  legacy  coupled  with  a  devise  of  real  estate,  is  given  to  the  widoW  in 
lieu  of  dower,  her  acceptance  of  the  provision  will  not  create  an  equity  in  her 
favor  to  chserge  her  legacy  on  the  land  against  other  devbees. 

Bill  filed  Marcb  sixteemh,  eighteen  hundred  and  thirty-two. 
The  bill  states,  that  John  Potts,  deceased,  was  in  his  life  time, 
and  at  the  time  of  his  death,  possessed  of  a  large  personal  estate, 
and  was  also  seized  and  possessed  in  fee  simple  of  a  valuable 
real  estate. 

That  on  the  twenty-eighth  day  of  June,  A.  D.  eighteen  hun- 
dred and  twenfy-six,  the  said  John  Potts  made  and  published 
hiB  last  will  and  testament,  in  due  form  of  taw  to  pass  real  estate, 
and  therein  and  thereby  disposed  of  Ihs  said  estate  as  follows, 
to  wit :— * 

"  hnprimis.  It  is  my  will  that  all  my  just  debts  and  funeral 
expenses  be  paid  by  my  executors  as  soon  as  conveniently  may 
be  after  my  decease. 

^  2d  Item.  I  give  and  bequeath  to  my  dearly  beloved  wife 
Catharine  R.  Potts,  and  to  her  heirs  and  assigns  for  ever,  in  lieu 
of  her  right  of  dower,  and  every  other  claim  which  she  may 
have  against  my  estate,  the  following  described  property  and  sum 
of  money,  to  wit :  My  house  and  lot,  situate  on  Wood-street,  in 
the  town  of  Burlington,  in  the  state  of  New-Jersey ;  also  a  part 
of  the  furniture  of  the  house  I  now  occupy  in  the  cily  of  Tren- 
ton, to  wit,  two  feather  beds  with  bedding  for  the  same,  two  bed- 
steads and  two  sets  of  curtains  belonging  thereto,  three  carpets, 
two  looking-glasses,  twenty-foor  chairs,  two  pair  of  brass  andi- 
rons, shovels  and  tongs,  one  sideboard,  one  pair  of  knife-cases, 
40 
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one  pair  of  card-tables,  one  breakfast  and  one  dining  table,  one 
sofa,  two  mahogany  bureaus,  the  whole  of  the  china  and  glass 
ware  now  in  use,  and  the  set  of  plate,  together  with  the  full  sum 
of  three  thousand  and  five  buodred  dollars  \  to  be  paid  by  my 
executors  as  follows ;  five  hundred  dollars  thereof  six  months 
after  my  decease,  and  three  thousand  dollars  eighteen  months 
after  that  period,  to  wit,  twelve  months  after  the  first  payment. 

^3d  Item,  I  give  and  bequeath,  and  it  is  my  will  that  one 
half  part  of  all  money  which  may  accrue  to  me  from  the  now 
unsettled  estate  of  my  father,  Richard  Potts,  esquire,  deceased, 
be  put  at  interest  for  the  benefit  of  my  sister,  Elizabeth  Coxe, 
and  that  one  other  moiety  thereof  be  paid  to  my  niece,  Rebecca 
Coxe,  to  whom  also,  after  the  decease  of  her  mother  Elizabeth, 
I  give  and  bequeath  the  first  moiety  of  the  said  money,  be  it 
more  or  less. 

"  4th  Item,  T&  my  two  sons,  John  B.  Potts  and  Edward  W. 
Potts,  of  the  state  of  Louisiana,  and  to  their  heirs  and  assigns 
for  ever,  I  do  give  and  bequeath  the  whole  of  my  Teal  and  per- 
sonal estate,  excepting  only  the  portions  mentioned  in  the  second 
and  third  items  of  this  my  will ;  to  be  equally  divided  between 
them  at  such  time  as  they  or  either  of  them  shall  think  it  his  or 
their  interest  to  divide  the  same." 

The  testator  appointed  his  two  sons,  John  B.  Potts  and  Ed- 
ward W.  Potts,  executors  of  his  said  will,  and  died  on  the  third 
day  of  November,  A.  D.  eighteen  hundred  and  twenty-six.  John 
B.  Potts,  one  of  the  executors,  died  in  Augtist,  eighteen  hundred 
and  twenty-seven,  leaving  Edward  W.  Potts,  the  other  execu- 
tor surviving ;  who,  on  the  eighteenth  day  of  November,  A.  D. 
eighteen  hundred  and  twenty-srx,  proved  the  said  will,  and  took 
npon  himself  the  execution  thereof. 

The  bill  further  states,  that  the  said  John  B.  Potts  died  intes- 
tate, leaving  the  said  Edward  W.  Potts  his  heir  at  law,  and  be- 
fore any  division  of  the  said  estate,  or  any  settlement  thereof; 
that  by  the  death  of  the  said  John  B.  Potts,  the  said  Edward  W. 
Potts  became  also  the  sole  executor  of  the  said  will,  and  took 
possession  of  the  said  estate,  and  thereby  became  liable  to  pay  to 
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Che  said  Catharine  R.  Potts  the  legacy  of  three  thousand  fi?e 
hundred  dollars,  bequeathed  to  her  by  the  said  will. 

That  on  or  about  the  twenty-seventh  day  of  October,  A.  D. 
eighteen  hundred  and  thirty,  the  said  Edward  W.  Potts,  as  ex- 
ecutor as  aforesaid,  having  made  to  the  said  Catharine  R.  Potts 
seFeral  small  payments,  at  different  times,  on  account  of  her  said 
legacy,  gave  her  a  certificate  or  statement  in  writing,  in  the  fol- 
lowing words,  to  wit : — "  There  is  now  due  to  Catharine  R.  Potts, 
froos  the  estate  of  John  Potts,  deceased,  two  thousand  eight 
hundred  and  six  dollars  and  fifty  cents,  being  the  balance  of 
legacy  left  by  the  deceased,  and  now  unpaid — the  interest  hav- 
ing been  paid  up  to  this  date.     October  29,  1830. 

$  2806  50.  E.  W.  Potts,  Ex'r  of  John  Potts,  dec'd." 

That  the  said  Edward  W.  Potts  died  sometime  about  the  month 
of  May,  A.  D.  eighteen  hundred  and  thirty-one,  intestate,  and 
without  issue,  and  without  having  settled  the  accounts  of  his 
executorship,  and  without  having  paid  the  balance  of  the  said 
legacy,  leaving  William  Potts,  his  uncle  on  his  father's  side,  his 
heir  at  law.  That  the  said  William  Potts  and  Aaron  P.  Wright 
obtained  letters  of  administration  of  the  personal  estate  of  the  said 
Edward  W.  Potts,  and  took  posses^f^ion  of  the  same,  including 
the  assets  in  the  hands  of  itie  said  Edward  W.  Potts  at  the  time 
of  his  death,  as  surviving  executor  of  his  father,  John  Potts, 
deceased ;  and  that  the  said  William  Potts  also  took  possession 
of  all  the  real  estate  devised  by  the  will  of  the  said  John  Polts, 
deceased,  as  aforesaid,  claiming  the  same  as  heir  ai  law  to  the 
said  Edward  W.  Potts,  deceased.   • 

That  on  the  eighth  day  of  March,  A.  D.  eighteen  hundred 
and  thirty-two,  the  said  Catharine  R.  Potts  intermarried  with 
Samuel  Paxson,  whereby  he  became  entitled  in  right  of  his  said 
wife,  to  have  the  balance  of  the  said  legacy  remaining  due  from 
the  estate  of  the  said  John  Potts,  deceased. 

That  the  said  William  Potts  and  Aaron  P.  Wright,  adminis- 
trators of  Edward  W.  Potts,  in  the  term  of  October,  eighteen 
hundred  and  thirty-one,  of  the  orphans'  court  of  the  county  of 
Hunterdon,  obtained  an  order  of  the  said  court,  directing  tlie 
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said  admiaisiratorB  io  seU  so  much  of  the  real  estate  whereof  the 
said  Edward  W.  Putts  died  seized,  as  will  be  suflScient  to  pay  his 
debts ;  by  virtue  whereof  they  advertised  for  sale  sundry  houses 
and  lots  of  laud,  being  the  residue  nod  leniaiDder  of  the  real 
;eBtate  of  the  said  testator  in  Trenton,  wUch  remained  unsold, 
for  the  payment  of  tiie  debts  of  the  said  Edward  W.  Potts,  de- 
ceased. 

The  bill  prays  that  an  account  may  be  taken  of  the  personal 
.estate  and  effects  of  the  said  John  Potts,  the  testator,  and  also  an 
account  of  the  fimeral  expenses,  debts  and  legacies;  and  that,  if 
accessary,  so  much  of  the  real  estate  of  the  said  John  Potts, 
deceased,  may  be  sold,  as  may  be  proper  and  expedient  to  satisfy 
to  the  complainants  the  amount  due  them^on  account  of  the  said 
legacy ;  and  that  the  said  William  Potts  and  Aaron  P.  Wright 
be  restrained  by  injunction  froiQ  selling  any  part  of  the  real  estate 
of  the  said  John  Potts,  deceased,  for  ihe  payment  of  the  debts  of 
the  said  Edward  W.  Potts,  deceased,  by  virtue  of  or  under  the 
said  order  of  the  orphans'  court  of  the  county  of  Hunterdon ; 
and  that  the  complainants  may  have  auch  other  or  further  relief 
as  may  seem  meet,  &c. 

An  answer  was  ifiled  by  tlie  defisndants;  but  as  the  opinion  of 
ihe  chancellor  rests  entirely  upon  the  construction  of  the  will,  set 
out  in  the  bill  of  complaint,  the  contents  of  the  answer  are  not 
material  to  a  full  understanding  of  the  case.  The  cause  was 
heard  upon  bill,  answer,  replication  and  proofs. 

Halste4>  and  WaU^  for  complainant^^ 

H,  W.  Green  and  Shuthard^  for  defendants. 

Cases  cited  for  complainants.  Preston  on  Legacies^  67; 
2  Atkyns,  297;  Prec.  in  Chan.  397;  1  Vesey.sen.  600;  4 
Mad.  188;  Prec.  in  Chan.  430;  Cro.  Eliz.  304,  716,  727; 
Cro.  Car.  86 ;  Brtmnl  74 ;  Cro.  Jac.  597, 640,  646 ;  3  P.  W. 
846;  2  P.  W.  616;  16  Vesey,  612;  3  Atkyns,2S8\  Ram.  im 
Assets,  42,  43. 
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Cases  cited  for  defendants.  2  Vesey,  328;  2  P.  W.  188; 
9Atkfns,  i&5]  AMad.  188;  2Sim.  and  S.  692;  (I  Can. 
JBng.  Cha.  R.  604 ;)  Bac.  Ab.  ExtinguishmeiU^  I). ;  Yelv. 
38;  8  Mod.  328;  BuUer's  N.  P.  182;  1  Bay.  112;  2  Dyer, 
140,  a.  39 ;  2  John.  A  473 ;  2  Sck.  attd  Lef.  460 ;  U)  John. 
IL  30 ;  Clancey,  224 ;  Ram.  on  Assets,  67 ;  3  Con.  JEng. 
Cka.R.4Zr. 

Thb  Chancellor.  On  the  twenty-eighth  day  of  June, 
eighteen  hundred  and  twenty-six,  John  Potts,  late  of  the  city  of 
TnmtOD,  made  his  last  will  and  testament,  duly  executed  to 
pan  real  estate,  and  therein  gave  to  his  wife  Catharine,  now 
QOa  of  the  complainants,  in  lieu  of  her  dower,  a  house  and  lot 
io  Wood^street,  in  Burlington  city,  sundry  articles  of  furniture, 
and  the  sum  of  three  thousand  five  hundred  dollars.  He  then 
gave  to  his  sister  and  niece  the  money  that  should  accrue  from 
the  ansBtlled  estate  of  his  father,  Richard  Potts,  deceased  ;  and 
then  added  the  following  clause : — "  To  my  two  sons,  John  B. 
Potts  and  Edward  W.  Potts,  of  the  state  of  Louisiana,  and  to 
their  heirs  and  assigns  for  ever,  I  do  give  and  bequeath  the 
whole  of  my  real  and  personal  estate,  excepting  only  the  portions 
mentioned  in  the  second  and  third  items  of  this  my  will ;  to  be 
equally  divided  between  them  at  such  time  as  they  or  either  of 
them  shall  think  it  his  or  their  interest  to  divide  the  same." 

John  B.  Potts  and  Edward  W.  Potts  were  named  as  execu- 
toi8.  John  B.  Potts  died  after  the  decease  of  his  father,  without 
having  proved  the  will,  and  without  being  married  or  having 
issue — whereby  all  his  interest  descended  to  his  brother,  Eidward 
W.  Potts,  who  thereby  became  sole  executor,  and  took  possession 
of  all  the  real  and  personal  estate. 

The  complainants  charge  in  their  bill,  that  tlie  widow  made 
fieqaent  applications  to  the  said  Edward  W.  Potts  for  payment 
of  the  legacy.  That  he  at  one  time  prepared  and  offered  to  give 
to  her  his  bond  to  secure  the  payment  of  the  legacy  ;  that  he  ex- 
ecuted one  and  gave  it  to  her ;  that  she  was  not  satisfied  with  it, 
tbeie  being  no  security,  and  they  agreed  to  put  an  end  to  the 
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proposed  arrangement  and  entirely  to  rescind  and  annul  the 
8anr)e,  which  was  accordingly  done,  and  the  bond  was  taken  back 
and  cancelled.  On  the  twenty-seventh  of  October,  eighteen  hun- 
dred and  thirty,  the  said  Edward  made  a  calculation  of  what 
was  due  on  the  legacy,  and  gave  her  a  certificate  in  the  following 
words : — "  There  is  now  due  to  Catharine  B.  Potts,  from  the 
estate  of  John  Potts,  deceased,  two  thousand  eight  hundred  and 
six  dollars  and  fifty  cents,  being  the  balance  of  legacy  left  by 
the  deceased  and  now  unpaid — the  interest  having  been  paid  up 
to  this  date.    October  29,  1830. 

$  2806  60.  E.  W.  Potts,  Ex'r  of  John  Potts,  dec'd." 

Which  sum  or  balance  of  legacy  is  still  unpaid. 

In  June,  eighteen  hundred  and  thirty-one,  Edward  W.  Potts 
died  intestate,  and  without  issue,  leaving  William  Potts,  his 
uncle,  his  heir  at  law  and  next  of  kin ;  who,  together  with  Aa- 
ron P.  Wright,  took  out  letters  of  administration  upon  his  estate, 
and  of  the  assets  of  the  estate  of  John  Potts,  deceased,  and  Wil- 
liam'Potts  also  took  possession  of  all  the  real  estate,  as  heir  at 
law. 

The  bill  then  charges,  that  the  said  real  estate  is  charged  with 
the  balance  of  the  legacy  due  to  the  widow,  who  has  recently 
intermarried  with  Samuel  Paxson,  the  complainant ;  that  a  val- 
uable part  of  the  property  has  recently  been  sold  by  the  sheriff, 
under  an  execution  against  Edward  W.  Potts,  for  his  own  debt, 
and  not  for  the  debt  of  his  father,  at  a  great  under  value,  and 
purchased  in  by  the  said  William  Potts ;  and  that  the  said  ad- 
ministrators are  now  seeking  to  sell  other  parts  of  said  real  Es- 
tate, under  a  pretended  order  of  the  orphans'  court  of  the  county 
of  Hunterdon,  for  the  payment  of  the  debts  of  the  said  Edward 
W.  Pons. 

The  bill  prays  an  injunction  to  prevent  the  sale ;  also,  an  ac 
count,  and  that  the  legacy,  or  such  part  of  it  as  may  not  be  paid 
out  of  the  personal  estate,  may  be  decreed  to  be  a  charge  on  the 
land,  and  be  satisfied  thereout. 

The  answer  of  the  defendants  is  of  great  length.  It  sets  up, 
among  other  things,  that  the  personal  property  of  the  testator 
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I  greatly  reduced  by  bad  debts  and  heavy  losses,  and  was  al- 
together insufficient  to  pay  his  just  debts,  and  would  have  been 
90  under  the  best  management.  It  alleges,  also,  that  the  bond 
given  by  Edward  W.  Potts  to  Catharine  R.  Potts,  the  widow, 
for  the  amount  due  on  her  legacy,  was  received  by  her  in  full 
satisfection  and  discharge  thereof  f  that  payments  were  made  on 
it  OQ  account  of  interest,  and  that  interest  was  paid  on  it  up  to 
the  first  of  November,  eighteen  hundred  and  twenty-eight ;  that 
it  was  held  by  the  widow  nearly  three  years,  and  was  not  deliv- 
ered up  until  the  twenty-seventh  of  October,  eighteen  hundred 
and  thirty,  after  repeated  payments  of  interest  had  been  made 
upon  it,  nor  until  Edward  W.  Potts  had  become  greatly  indebted 
and  embarrassed  in  his  circumstances,  and  she  had  become  ap- 
prehensive of  his  insolvency  ;  that  the  object  of  doing  it  at  that 
time  was  to  transfer  this  debt,  now  being  an  individual  debt  of 
tha  said  Edward,  to  the  estate  of  John  Potts,  deceased,  and 
make  Ibe  aanne  a  charge  upon  the  estate — ^which  they  could  not 
lawfoUyda 

The  anewer  denies  that  the  premises,  or  any  part  of  thera, 
were  sold  for  an  under  value.  Some  of  the  real  estate  was  sold 
at  sheriff's  sale,  to  satisfy  a  debt  to  the  Brearleys  ;  but  it  was  a 
debt  of  John  Potts,  which  Edward  had  bound  himself  to  pay, 
and  the  property  sold  for  as  fair  a  price  as  property  generally 
does  at  sheriff's  sale.  It  admits  that  an  order  for  sale  of  the  real 
estate  of  Edward  W.  Potts,  deceased,  was  obtained,  and  they 
are  going  on  to  sale,  as  the  estate  of  Edward  is  insolvent,  and 
will  not  pay  his  just  debts.  It  insists  that  the  legacy  was  never 
a  charge  upon  the  land,  or  if  it  was,  the  taking  of  the  bond  for 
the  amount  due,  released  it ;  and  that  it  cannot  now  be  set  up 
88  against  creditors  having  lawful  liens  on  the  land  ;  but  that 
the  complainant  must  come  in  with  his  claim  on  the  same  foot- 
ing as  other  creditors.  The  answer  then  prays,  that  the  injunc- 
tion may  be  dissolved,  and  that  the  money  may  be  brought  into 
court,  to  abide  its  order ;  and  offers  to  account,  &c.  under  its 
order. 

The  whole  case  rests  upon  a  single  point.    If  the  legacy  is 
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not  by  law  a  charge  on  the  land,  there  is  an  end  of  the  oootio- 
versy. 

Real  estate,  as  was  observed  by  this  court  in  the  case  of  *  Van 
Winkle  v.  Van  Bouten  et  ai.  is  not  naturally  or  ordinarily  the  fund 
out  of  which  legacies  are  to  be  paid.  They  are,  as  a  general 
rule,  to  be  satisfied  out  of  the  personal  property.  They  may, 
nevertheless,  be  charged  on  the  land,  at  the  will  of  the  testator. 
He  may  charge  them  on  the  land  and  exempt  the  personal  es- 
tate. This  is  not  often  done,  and  to  effect  it  there  is  required  aa 
expression  of  intention  so  clear  as  to  admit  of  no  reasonable  doubL 
Or  the  testator  may  make  the  real  estate  liable  for  legacies  ia 
case  his  personal  property  is  insufficient  to  pay  them ;  and  this 
is  what  is  generally  meant  by  charging  the  land  with  the  pay- 
ment of  legacies.  ^<  It  may  be  either  by  express  words  or  by  im- 
plication. If  by  implication,  it  must  be  a  fair  and  eatisiactory 
inference  that  such  was  the  intention  of  the  testator."  This  in- 
tention, the  court  then  held,  was  to  be  gathered  from  dkft  lan- 
guage and  dispositions  of  the  will ;  and  these  were  to  bacOiiiinMd, 
not  simply  in  reference  to  the  particular  expressions  of  thirwill, 
but  the  situation  of  the  property  disposed  of,  and  of  the  pecBODS 
taking. 

In  that  case,  the  authorities  on  the  point,  and  especially  the 
more  modern  ones,  were  considered,  and  the  court  was  of  opin- 
ion that  the  decision  of  the  vice-chancellor  of  England,  in  the 
late  case  of  Parker  v.  Fedttiley^  2  Sim.  and  Stu.  592,  (1  CSm. 
Cha,  R.  604,)  in  which  it  was  held  that  the  simple  expressioQ 
in  the  will  itself,  without  reference  to  any  thing  else,  most  gov- 
erUj  was  too  narrow,  and  opposed  to  the  whole  current  of  au- 
thorities. The  decision  of  the  chancellor  of  New- York  in  lAtp- 
ton  v.  Luptan,  2  John.  Chan.  A  614,  was  also  considered.  It  is 
there  laid  down,  that  the  intention  of  the  testator  b  to  be  infer- 
red from  the  language  and  dispositions  of  the  wilL  To  under- 
stand properly  the  dispositions  of  a  will,  which  are  dependent 
on  the  intention  of  the  testator,  it  is  often  important  to  know 
something  of  the  property  devised,  or  the  person  to  whom  it  k 
•  See  ante,  fMTe  172. 
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giiren.  The  relationship  between  the  testator  and  the  devisee 
and  legatee,  may  not  appear  upon  the  face  of  the  instrument, 
and  yet,  according  to  many  cases,  the  intention  of  the  testator 
and  the  construction  of  the  will  may  depend  on  it.  So  the  fact 
that  there  was  really  no  personal  properly  at  all,  either  for  the 
payosent  of  debts  or  legacies,  may  go  far  to  settle  the  intention  of 
Ibe  testator  in  regard  to  the  fund  out  of  which  the  legacies  were 
to  be  paid  :  Webb  v.  Webb,  Barnard.  Rep.  86 ;  2  Eq.  Ca. 
At.  504 ;  Lypet  r.  Carter,  1  Vesey,  sen.  499.  With  this  con- 
straction,  the  law,  as  laid  down  in  the  case  of  Lupton  v.  LupioUf 
was  adopted  as  the  rule  of  this  court. 

The  circumstances  under  which  the  courts  of  equity  have  con- 
sidered legacies  charged  on  real  estate,  are  very  various ;  and,  in 
the  numerous  cases  which  have  occurred,  there  are  some  not 
easy  to  be  reconciled.  There  are  few  of  those,  however,  that  can 
apply  to  the  case  now  under  consideration,  and  it  is  not  deemed 
necflussiy  to  refer  to  them. 

Bylbrwilli  the  lands  are  not  distinctly  charged — if  chargeable 
at  all,'  ift  fliust  be  by  implication-^-and  the  intention  of  the  testa- 
tor must  be  gathered  from  the  circumstance  that  the  testator  has 
blended  his  real  and  personal  estate  together,  so  as  to  constituto 
one  fuud,  and,  therefore,  the  legacy  must  be  paid  out  of  that 
fund :  or,  from  the  fact  that  the  devisees  are  the  heirs  at  law  and 
executors,  from  which,  it  is  insisted  that  the  testator  intended 
the  legacies  to  be  paid,  at  all  events.  But  I  do  not  consider  this 
case  as  being  within  the  principle.  The  real  and  personal 
estates  are  not  blended  by  the  testator,  so  as  to  constitute  one 
oomraon  fund,  as  in  the  cases  where  that  principle  is  recognised. 
In  Bench  v.  Biles,  4  Mad.  Rep.  187,  the  rule  is  clearly  illus- 
Lraied^  The  testator  gives  to  his  wife,  for  her  life,  all  bis  real 
&od  personal  estate — blending  both  together,  as  one  common 
fund,  for  her  use:  He  gives  certain  pecuniary  legacies,  to  be 
paid  after  her  death,  and  then  the  rest,  residue  and  remainder 
>f  bis  real  and  personal  estate,  to  his  nephews.  The  court  then 
held  that  the  testator  had  treated  all  parts  of  his  estate  as  one 
Tund :  that  he  bad  blended  and  amalgamated  them  together,  for 
41 
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the  benefit  of  his  wife ;  that,  out  of  thi9  firad,  after  her  death; 
the  legacies  should  be  paid^  and  ti>en,  that  the  residtte  should  go 
to  the  nephew.      But,  in  this  case,  the  testator  nowhere  treats 
the  real  and  personal  estate  as  one  fund.     He  gives  a  certaie 
specific  part  of  his  real  estate  to  his  wife  in  the  first  place,  then 
specific  portions  of  his  personal  estate,  and   (ben  a  pecuniary 
legacy.    He  also  gives  legacies  to  other  relatives,  to  be  paid  out  of 
particular  funds ;  and,  afterwards,  gives  all  the  rest,  residue  and 
remainder  of  his  estate,  real  and  personal,  excepting  those  lega- 
cies, or  portions,  (as  he  calls  them)  to  his  two  sons.     That  ihcy 
are  united  together  in  the  residuary  clause,  is  CK>t  sufficient— 
especially  when  parts  of  the  real  as  well  as  personal  estate  ha?e 
been    previously  given.     Such   a  construction  would  overturn 
settled  principles  and  iutroduce  great  confusion  in  this  branch  of 
the  law.     There  are  cases  where  a  residuary  clause  of  that  kiod 
hfi9  been  held  sufficient  to  charge  lands  with  the  payment  of 
legacies ;  but  they  go  upon  the  principle  that  there  were  no  pre- 
vious devises  of  the  real  estate,  and  that,  when  the  testator  gave 
the  residue  of  the  real  estate,  without  having  devised  any  part  of 
it  previously,  he  must  have  meant  the  residue  after  paying  tbe 
legacies — otherwise,  it  could  not  be  a  residue.     The  case  before 
n>e  is  of  a  different  character,  and  cannot,  by  any  constructioo, 
be  brought  within  that  rule. 

If  the  real  estate  is  to  be  charged,  it  must  be  from  the  circum- 
stance that  the  devisees  are  the  heirs  at  law  and  executors. 

There  is  a  class  of  cases  that  appear  to  sustain  this  principle) 
and  tliey  are  entitled  to  respectful  consideration  ;  but,  on  examin- 
ation, it  will  be  found  thai  most  of  them  have  8oti>e  other  pecu- 
liarity, and  that,  in  some  of  them,  the  decision  has  been  placed 
partly  on  other  grounds. 

The  case  of  Alcock  v.  Sparhawk,  in  2  Vern.  228,  (Railhby'« 
edit.)  is  one  of  the  oldest,  l^he  testator  devised  his  lands  to  bis 
brother,  who  was  his  heir,  in  fee;  gave  sundry  legacies;  aod 
made  his  brother  executor,  desiring  him  to  see  the  will  performed, 
according  to  the  trust  and  confidence  reposed  in  him.  Tb^ 
court  held  the  land  charged  with  the  legacies,  on  two  grounds. 
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The  first  was,  that  as  th'e  devisee  was  his  heir  at  law,  the 
testator  needed  not  to  have  devised  the  lands,  unless  he  in- 
tended to  subject  ihem  to  the  payment  of  the  legacies.  The 
second  was,  that  the  devisee  was  also  executor,  and  was  desired 
to  see  the  will  performed,  and  upon  ihis  the  court  laid  stress. 
It  differs,  therefore,  in  some  respects,  from  the  case  now  before 
the  court.  There  was  also  parol  evidence  admitted,  to  show  that 
the  devisee  had  agreed  to  the  payment  of  those  legacies  when 
the  will  was  made,  but  it  does  not  appear  that  any  notice  was 
taken  of  it  by  the  court. 

In  Tompkins  v.  Tompkins,  Finches  Rep,  397,  the  devisee 
was  one  of  the  executors ;  but  there  the  testator  devised  the  lands 
to  his  son,  after  the  payment  of  debts  and  legacies — and  the 
court  held  that  it  amounted  to  a  charge  on  the  land,  since  the 
son,  by  the  will,  was  not  to  have  the  lands  till  after  the  debts  and 
legacies  were  paid.  The  peculiar  distinction  in  that  will  is  not 
to  be  found  in  the  one  now  under  consideration. 

The  same  phraseology  is  used  in  Brudenell  v.  Boughton,  2 
Aik.  268;  and  the  devisee  was  made  executor.  The  court 
held  the  land  charged. 

In  Lypet  v.  Carter,  1  Ves.  sen,  499,  the  devisee  was  made 
executor,  and  the  land  was  considered  charged.  The  court, 
however,  did  not  appear  to  place  it  on  that  ground,  but  said  that, 
on  the  whole  case,  it  seemed  to  be  the  testator's  intent  to  provide 
effectually  for  every  branch  of  his  family  ;  and  if  that  construc- 
tion did  not  prevail,  his  daughter  Susan  was  to  go  without  a 
provision. 

Besides  these,  thete  is  an  American  case,  not  cited  at  the  bar, 
which  favors  the  doctrine  advocated  by  the  complainant.  1  refer 
to  Nichols  v.  Postlethwaite,  2  Ball-  131.  The  testator  be- 
qneathed  several  pecuniary  legacies  to  different  persons,  and  "all 
the  rest  and  residue  of  his  estate,  real  and  personal,"  he  gave  to 
his  son,  whom  he  appointed  executor.  The  court  was  very  clear, 
that  it  was  a  charge  on  the  lands,  and  that  nothing  was  given  to 
the  residuary  devisee  but  what  remained  after  the  payment  of  the 
l^acies.   There  are  two  points  in  that  case  distinguishing  it  from 
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the  present  one.  The  one,  that  with6ut  having  devised  previ- 
ously any  part  of  his  real  estate,  be  gave  the  residue  of  it  to  this 
devisee.  There  is  a  class  of  cases  in  which  it  is  considered  that 
such  a  disposition  implies  that  part  of  the  real  estate  may  be  ap- 
plied to  the  payment  of  legacies,  or  else  the  term  residue  is  with- 
out meaning.  The  other  point  is,  that  it  appeared  the  testator 
had  no  personal  estate  whatever.  How  far  these  two  matters 
may  have  influenced  the  court,  cannot  be  ascertained. 

From  this  review  of  the  cases,  it  will' be  seen  that  the  rule  is 
fiot  so  firmly  established  as  to  render  it  of  very  binding  authority- 
There  is  not  a  series  of  decisions  distinctly  upon  the  point ;  and' 
as  was  remarked  by  this  court,  in  Van  Winkle  v.  Van  Houtettj 
before  referred  to,  the  late  case  of  Parker  and  Feamley,  1  ConA 
Eq.   Rep.  604,  has  somewhat  shaken   this   rule.      The  vice 
chancellor  expressly  says,  he  cannot  infer  that  the  legacies  are  to 
be  charged  on  the  land,  because  the  testatrix  has  directed  them 
io  be  paid  by  the  executor,  he  being  also  the  devisee.     He  con- 
sidered it  a  clear  case  against  the  claimant. 

Under  these  circumstances,  I  feel  free  to  take  such  course  as 
would  rjghtfully  be  taken  if  the  executors  were  strangers.  I  do 
not  consider  the  fact  that  the  executors  and  devisees  are  the  same, 
as  suflScient,  of  itself,  to  charge  the  land.  It  is  entitled  to  some 
consideration,  especially  when  connected  with  other  facts  tendiog 
to  show  the  intention  of  the  testator ;  notwithstanding,  by  itself, 
it  would  be  unsafe  to  rest  upon  it.  The  great  principle  that 
legacies  are  to  be  paid  out  of  the  personal  estate,  and  that  the 
realty  is  not  to  be  charged  except  where  the  intention  of  the  tes- 
tator is  clear,  would  be  violated.  It  is  wise  to  adhere  to  this  role, 
and  not  guess  at  intentions^  for  the  purpose  of  carrying  out  a  sup- 
posed equity. 

There  is  one  other  feature  in  this  case  which  deserves  to  be 
noticed.  All  that  was  given  by  the  testator  to  his  widow,  was  io 
lieu  of  dower ;  and,  having  accepted  the  bounty,  it  is  supposed 
she  has  an  additional  equity  on  that  ground.  When  a  provision 
is  made,  by  will,  for  a  wife,  and  it  is  given  in  lieu  of  dower,  she 
is  not  bound  to  accept.    If  there  be  a  devise  of  landsi  as  in  this 
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case,  she  bas  six  months  to  determine  whether  to  take  the  bounty 
of  the  husband  oi  the  dower  at  law.  She  has  accepted  the  pro- 
vision of  (he  will;  and,  although  part  of  it  may  fail,  this  court 
cannot  say  that  the  residue,  consisting  of  the  house  and  lot  in 
Burlington,  is  not  equal  in  value  to  her  dower  at  common  law  in 
the  whole  premises  of  which  her  husband  died  seized.  It  may 
be  that  the  provision  for  the  wife  was  much  more  valuable  than 
the  dower ;  and,  if  so,  there  could  be  no  possible  equity  in  charg- 
ing it  on  the  land  against  the  devisee.  He  might  be  compelled 
to  pay,  in  this  way,  double  the  value  of  the  dower« 

The  court  has  no  means  of  knowing  or  ascertaining  the  rela- 
tive value  of  the  dower  and  the  property  given  in  lieu  of  it ;  and, 
on  80  grave  a  subject,  it  would  be  unsafe  to  found  an  equity  on 
mere  conjecture,  and  carry  it  out  to  the  great  injury  of  third 
persons. 

Upon  the  whole  case,  I  am  satisfied  to  decree  that  the  pecuniary 
kgacy  to  the  wife  is  not  a  charge  upon  the  land  devised  ;  and, 
therefore,  that  the  injunction  heretofore  granted  be  dissolved. 
Order  accordingly. 


Peter  C.  Westervelt  and  Jacob  Brinkekhoof,  Executors 
of  Leah  Lozier,  deceased,  v.  William  A.  Ackerman  and 
Jane  his  wife,  and  Jacob  C.  Terhune  and  David  L. 
Van  Saun,  Administrators  of  John  L.  Van  Saun,  deceased. 

Tbe  complainant,  in  a  bill  of  interpleader,  seta  oat  the  claima  as  exhibited  to 
him,  and  he  cannot  be  expected  to  do  it  with  as  much  particularity  as  the 
complainants  themselves  might  do.  It  is  enough  for  him  to  satisfy  tbe 
court  that  there  are  opposing  claims,  against  which  he  is  in  equity  entitled 
to  protection  until  they  are  settled,  so  that  he  may  pay  with  safety. 

A  bill  of  interpleader  may  be  filed,  although  the  claim  of  one  of  the  claimants 
is  actionable  at  law,  and  that  of  tbe  other  in  equity. 

It  Mems  that  a  bill  of  interpleader  will  be  sustained  in  cases  where  it  is  not 
mbsolately  necessary  that  the  complainant  should  resort  to  equity  for  pro- 
tection. 
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It  ii  no  caase  of  demurrer  to  a  bill  of  interpleader,  filed  by  exeoaton,  that  the 
bill  prays  relief,  on  the  ground  that  the  estate  is  likely  to  prove  insolvent. 

The  fact  that  the  particular  amount  due  is  not  ascertained,  does  not  take  from 
the  executors  the  character  of  indifferent  stakeholders. 

Mor  is  it  a  cause  of  demurrer  to  a  bill  of  interpleader,  that  it  is  filed  after  judg- 
ment at  law,  no  defence  having  been  made  against  the  recovery  of  judg. 
ment,  where  the  whole  cr  a  part  of  the  defence  is  equitable  only. 

By  delaying  to  file  his  bill  until  after  judgment,  the  complainant  subjects  him. 

self  to  the  burthen  of  bringing  the  money  into  court,  but  is  not  deprived  of 

his  right. 
The  bill  of  interpleader  is  not  a  proper  remedy  when  the  complainant  has  any 

personal  interest  in  the  question  to  be  settled. 

Bill  of  Interpleader.  The  cause  came  on  for  hearing, 
upon  a  demurrer  filed  by  the  defendants  (o  th6  complainants'  bill. 
The  character  of  the  bill  and  the  grounds  of  demurrer  are  fully 
stated  in  the  opinion  of  the  chancellor. 

E,  Vanarsdale,  for  defendants,  in  support  of  the  demurrer. 
He  cited  5  Mad,  47 ;  4  John,  C.  R.  468 ;  20  John.  R.  229 ; 
3  Term  R.  125 ;  4  Wash  C.  C.  /?.  507 ;  1  Eng.  Con,  Cha. 
R.  347  ;  i  Sim.  and  Siu,  63  ;  1  John,  C.  R,  320,  465,  49,  91, 
98 ;  2 Ibid. 230;  3  Vesey, 371  ;  5 John,  R.\Q\]  Douglass,  170. 

/.  H.  Williamson,  contra. 

The  Chancellor.  The  facts  of  the  case  are  briefly  those.  One 
Leah  Lozier,  of  the  county  of  Bergen,  being  seized  and  possessed 
of  real  and  personal  estate,  made  her  will  in  January,  1824.  By 
her  will,  she  gave  one-third  of  her  estate  to  her  daughter,  Ann  Brin* 
kerhoof,  and  the  residue,  as  well  real  as  personal,  she  gave  to  her 
executors,  in  trust,  to  sell  and  dispose  of  the  same  ;  and  the  one- 
half  of  the  moneys  arising  from  the  sale  of  the  real  estate,  and  the 
one-third  of  all  other  moneys  which  the  executors  should  receive, 
she  directed  to  be  placed  out  on  security,  and  the  interest  accru- 
ing  therefrom  to  be  paid,  from  time  to  time,  to  Jane  Ackerroao, 
wife  of  William  A.  Ackerman,  (said  Jane  being  the  daughter  of 
testatrix,)  with  such  part  of  the  principal  as  the  executors  should 
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deem  necessary  for  the  support  of  the  said  Jane  Ackerman  and 
her  children  and  grand  children ;  and,  during  the  life  of  said 
Jane,  to  be  paid  to  her^  on  her  receipt,  and  not  to  be  in  any  way 
subject  to  the  order  or  the  debts  of  her  said  husband. 

Leah  Lozier  died  in  March,  1833,  leaving  her  said  will  unre- 
voked. After  making  the  will,  the  testatrix  sold  the  greater  part 
of  the  real  estate  of  which  she  was  seized  when  she  made  her 
will — 80  that  there  was  none  for  the  executors  to  sell,  after  her 
death ;  and  the  bill  charges  that  she  divided  the  money  among 
her  children  or  put  the  same  out  to  interest  for  their  use,  in  such 
manner  and  proportions  as  she  thought  right.  To  some  of  her 
daughters,  she  gave  her  own  note  for  such  portion,  or  part  of  such 
portion,  as  she  considered  they  were  entitled  to  ;  and,  in  the  case 
of  her  said  daughter  Jane,  wife  of  the  said  William  A.  Ackerman, 
she  gave  to  one  Andrew  Bush,  the  son-in-law  of  William  and 
Jane  Ackerman,  her  note  for  nine  hundred  and  fifty  dollars ;  it 
being  given,  as  the  said  William  and  Jane  allege,  in  accordance 
with  the  intention  manifested  in  the  will,  for  the  use  of  the  said 
Jane  Ackerman,  and  that  the  same  might  not  be  under  the  con- 
trol of  her  said  husband.  Three  hundred  and  forty  dollars 
were  paid  on  that  note,  in  the  life  time  of  the  testatrix,  leaving 
due  six  hundred  and  ten  dollars  from  the  estate. 

The  bill  further  charges  that  Leah  Lozier,  the  testatrix,  be- 
fore her  death,  gave  another  note,  for  three  hundred  and  fifty  dol- 
lars, to  her  said  d.iiighter  Jane,  payable  to  her  or  her  order  on  the 
death  of  the  said  Leah  Lozier,  which  is  unpaid  :  That  the  said 
Jane  Ackerman  insists  that  these  notes  were  given  for  moneys 
arising  from  the  sale  of  certain  real  estate  belonging  in  part  to 
the  said  Jane,  and  in  which  she  released  her  interest  to  her  moth- 
er ;  and  that  the  notes  were  so  drawn  with  the  view  of  carrying 
out  the  intention  of  the  mother,  that  the  said  Jane,  the  daughter, 
should  enjoy  the  money  free  from  the  control  of  her  husband ; 
and  the  said  Jane  Ackerman  insists  that  the  money  due  on  the 
two  notes,  belongs,  of  right,  to  her,  and  that  such  was  the  inten- 
iioo  of  her  mother  at  the  time,  more  especially  as  part  of  the 
property  sold  belonged  to  her. 
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The  bill  then  charges,  that  in  the  month  of  April,  1833,  the  ad- 
ministrators of  John  L.  Van  Saun,  deceased,  sued  out  of  the  inferior 
court  of  common  pleas  of  Bergen,  an  attachment  against  William 
A.  Ackermao,  for  three  hundred  dollars;  by  virtue  of  which,  the 
sheriff  attached  all  the  right  and  interest  of  said  Ackerman  to  any 
money  due  to  him  from  the  complainants,  as  executors  of  the 
said  Leah  Lozier,  on  I  he  two  notes  aforesaid,  given  by  Leah 
Lozier,  the  one  to  Andrew  Bush,  and  the  olher  to  Jane  Acker- 
man  :  that  the  plaintiffs  in  attachment  have  obtained  judgment 
against  Ackerman,  and  issued  a  scire  facias  against  the  complain- 
ants, as  executors  as  aforesaid,  and  have  given  notice  of  execut- 
ing a  writ  of  inquiry,  and  claim  the  money  due  on  the  said  two 
notes,  as  belonging  to  the  said  William  A.  Ackerman. 

ft  is  further  charged  that  the  estate  is  likely  to  prove  insolvent ; 
in  which  case,  part  of  the  said  two  notes  must  be  left  unpaid. 

The  complainants,  making  offer  to  pay  the  amount  due  on 
the  said  notes,  and  alleging  their  inability  to  decide  between  the 
different  claimants,  pray  the  decision  of  the  court,  and  that  the 
parties  may  interplead,  &c.,  and  that  an  injunction  issue  to  stay 
proceedings  at  law. 

To  this  bill,  the  administrators  of  Van  Saun,  the  attaching 
creditors,  have  demurred,  on  several  grounds.  It  is  objected  tliat 
the  facts  do  not  present  a  proper  case  for  a  bill  of  interpleader: 
that  there  is  no  equity  in  the  claims  of  Jane  Ackerman,  as  exhi- 
bited by  the  bill. 

The  allegation  is,  that  Jane  Ackerman  has  a  separate  interest 
in  the  notes  in  question,  arising  partly  from  the  fact  that  the 
trust  declared  in  the  will  for  her  benefit  was  transferred,  or  in- 
tended to  be  transferred  to  those  notes  by  Leah  Lozier— Hhey 
coming  in  lieu  of  the  land  which  was  given  in  trust;  and  partly 
from  the  other  fact  alleged,  that  a  portion  of  the  consideration  of 
the  notes  was  for  money  arising  from  the  sale  of  real  estate  in 
which  she  had  an  interest — the  same  having  been  released  to  her 
mother,  with  the  view  of  securing  the  money  to  her  separate  use. 
To  this  is  to  be  added  the  allegation  that  the  one  note  was 
given  payable  to  Jane  Ackerman,  or  her  order,  after  the  death  of 
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her  mother,  and  the  other  one  was  payable  to  a  third  person,  in 
trust  for  her  henefit. 

Taking  these  facts  to  be  true,  as  I  must  do  upon  this  demur- 
rer, I  am  not  prepared  to  say  that  here  is  no  equity  on  the  part 
of  Jaoe  Ackerman  ;  and  that  her  claim  is  so  entirely  groundless 
as  that  an  interpleading  bill  cannot  be  sustained.    The  claim  is 
not  set  forth  in  the  bill  with  as  much  accuracy  and  particularity  as 
eould  have  been  desired ;  but  it  must  be  recollected  that  the  party 
who  files  the  bill  of  interpleader  is  not  a  claimant.    He  only  sets 
oat  the  claim,  as  exhibited  or  made  to  him,  and  cannot  be  sup- 
posed to  do  it  with  as  much  accuracy  as  the  claimants  themselves 
would  da   It  is  enough  for  him  to  satisfy  the  court  that  there  are 
exposing  claims,  against  which  he  is,  in  equity,  entitled  to  pro- 
tection until  they  are  settled,  so  that  he  can  pay  with  safety. 

The  practice  of  the  court  has  been  liberal  in  favor  of  persons 
standing  in  the  situation  of  stakeholders  or  agents,  having  no  in- 
terest in  the  property  claimed,  and  only  desiring  honestly  to  pay 
it  where  it  is  justly  due.    It  has  proceeded  on  the  principle  that 
Chey  have  a  right  to  protection,  not  from  being  compelled  to  pay, 
but  from  the  vexation  attending  all  the  suits  that  may  possibly 
"be  instituted  against  them:  Angell  v.  Hadden,  16  Ves.  246; 
Langston  v.  Bat/lsion,  2  Ves.  109.    Such  a  bill  may  be  filed, 
although  the  claim  of  one  of  the  defendants  is  actionable  »t  law, 
and  that  of  the  other  of  equitable  cognizance :  Richards  v.  Sal- 
ter^  6  John,  C.  R.  446.    And  it  is  said  by  Ld.  Rosslyn^  in  the 
case  oiLangston  v.  Boylston^ynsi  cited,  that  a  claim  is  a  ground 
of  interpleader. 

It  is  contended,  however,  that  the  aid  of  this  court  ought  not 
to  be  invoked,  except  in  cases  of  absolute  necessity  ;  and  the  case 
of  Bedell  v.  Hoffman^  in  2  Paige,  199,  appears  to  favor  that 
idea.  The  principle  there  adopted  is,  that  a  bill  of  interpleader 
should  not  be  filed  when  the  complainant  can,  in  any  other  way, 
be  protected  from  an  unjust  litigation  in  which  he  has  no  interest. 
Admitting  this  to  be  correct,  I  am  not  sure  that  the  complainants 
in  this  case  can  be  fully  protected  in  any  other  way.  They  can- 
not be  protected,  in  any  degree,  unless  the  recovery  against  them, 
42 
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as  garnishees,  will  be  a  good  defence  for  ibem  al  ntl  times  aod  in 
all  cases.  Generally  speaking,  such  recovery  is  a  defence  against 
the  debtors  and  other  persons  claiming  under  or  through  him. 
But  whether  it  would  be  so  in  the  case  of  equitable  claims  of 
third  persons,  of  which  the  garnishee  had  notice,  and  look  no 
measures  to  have  them  investigated  and  adjusted,  when  ha  might 
have  done  it  without  difficulty,  may  raise  a  question ;  and  ha 
might,  at  all  events,  be  subject  to  a  vexatious  litigation.  Boil 
am  of  opinion  that  the  rule,  as  adopted  in  New-York,  wiU  bo 
found  to  be  too  broad ;  and  1  think  it  will  be  found  that  the  bill 
of  interpleader  has  been  sustained  in  many  cases  on  other  gronnds 
than  those  of  absolute  necessity.  In  Langston  v.  Boylston^ 
above  referred  to,  the  chancellor  held  the  complainant  entitled  to 
relief  on  a  bill  of  interpleader,  though  he  need  not  have  come  into 
equity.  In  that  case,  there  was  an  action  by  one  party  and  at- 
tachments by  another.  It  was  insisted  that  complainant  might 
defend  himself  against  the  attachments,  or  not.  If  he  did,  there 
was  an  end  of  the  claim  of  the  creditors  who  sued  under  the 
attachments ;  if  not,  and  if  the  goods  are  condemned,  then  there 
is  a  defence  against  the  other  action.  The  court  said,  that  was 
precisely  the  situation  in  which  the  plaintiff  ought  not  to  be 
placed.  Besides,  the  complainants  in  this  case  are  executors,  and 
this  court  has  always  been  liberal  in  extending  to  executorB, 
when  acting  in  good  faith,  counsel,  indemnity  and  protec- 
tion. 

For  these  reasons,  I  shall  overrule  this  ground  of  demurrer. 

2.  Another  ground  of  demurrer  is,  that  the  bill  not  only  aeeks 
that  the  claimants  may  interplead,  but  prays  relief  on  the  ground 
that  the  estate  is  likely  to  prove  insolvent. 

I  do  not  perceive  that  this  presents  any  serious  difficulty. 
There  is  no  dispute  as  to  the  amount  of  the  notes  themselves. 
But  the  executors  are  not  bound  to  pay  the  whole  to  either  party, 
if  the  assets  of  the  estate  will  not  warrant  it.  The  amount  to  be 
paid  must  be  ascertained  somewhere.  It  is  not  to  be  done  by  this 
court  in  this  suit — such  is  not  the  object  of  the  suit  This  court 
will  merely  decide  on  the  right  of  the  opposing  clahnanta  to  such 
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■urn  as  may  be  payable,  leaving  (hat  cinm  to  be  ascertained  in 
tome  proper  way.  , 

The  fact  that  the  particular  amount  due  may  not  be  ascer- 
laioedi  does  not  take  away  the  character  of  the  executors  as  in- 
.    diflbraoi  stakeholders.     They  have  no  personal  interest  in  this 
jftlMMBrtD  be  settled  ;  if  they  had,  the  bill  of  interpleader  would 
^ailta  the  proper  remedy.    But  they  seek  protection  ;  and  I  can- 
;belSeve  that  when  executors  come  rightfully  into  this  court  to 
its  judgment  upon  conflicting  claims,  made  l)efore  the  es- 
tate can  possibly  be  collected  aud  seuled,  that  they  must,  by  that 
very  act,  necessarily  be  bound  for  the  solvency  of  the  estate;  or, 
in  other  words,  that  they  shall  not  be  protected  unless  they  will 
agree  to  pay  the  whole  amount,  whether  they  have  assets  or  not. 
This  would  be  almost  a  reproach  to  the  administration  of  justice. 
1  can  have  no  doubt  of  the  power  of  the  court  so  to  regulate  this 
case,  which  is  certainly  a  peculiar  one,  as  to  secure  the  rights  of 
all  the  parties. 

This  diflers  from  the  case  of  Mitchell  v.  Hayne,  cited  at  the 
bar,  from  2  S.  and  S.63;  1  Cond.  Ch.  Rep.  347.  There  the 
complainant,  who  was  a  stakeholder,  offered  to  pay  into  court  the 
amount  in  his  hands,  deducting  the  duty  and  commission,  which 
he  estimated  at  a  sum  certain.  The  right  to  this  deduction  waei 
disputed  ;  and,  therefore,  the  vice  chancellor  said  there  was  a  per- 
sonal question  between  the  complainant  and  one  of  the  defend- 
ants. He  was  not  an  indifferent  stakeholder.  But,  in  this  case, 
neither  party  claims,  or  can  claim,  by  law,  more  than  is  due  from 
the  estate.  Whether  this  be  more  or  less  is  entirely  indiflferent  to 
the  complainants.  They  have  no  personal  interest  in  the  ques- 
tion. 

Another  cause  of  demurrer  is,  that  the  bill  is  filed  after  judg- 
ment; and  that,  having  made  no  defence  against  the  judgment, 
the  executors  are  not  entitled  to  relief  here. 

The  matters  of  defence  against  the  claim,  under  the  attach- 
ment, taken  together,  are  rather  equitable  than  legal.  A  defence 
might  probably  have  been  made  to  part ;  but  I  think  it  would 
have  involved  matters  of  equity,  which  could  not  well  have  been 
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disposed  of  ia  a  court  of  law.  As  to  the  other  part,  (the  note 
given  by  testatrix  to  her  daughter,)  the  defence  must  have  been 
equitable  entirely,  and  entities  the  parties  to  come  into  this  eoOrt 
fof  relief.  By  the  delay  until  after  judgment,  they  subject  them- 
selves to  the  burthen  of  bringing  the  money  into  court,  but  their 
rights  are  not  taken  away. 

Upon  the  whole  case,  I  am  of  opinion  that  the  demurrer  be 
overruled,  and  liie  administrators  be  put  to  their  answer. 
Demurrer  overruled. 


Cornelius    Doremus    v.    The   Minister,   Elders    and 
Deacons  of  the    Dutch   Reformed  Church    in   the 

En<;libh  Neit^hborhood. 


^o» 


In  tho  Rofurmed  Dutch  Ob  arch,  under  the  statate  of  New  Jersey,  incorporaU 
ing  religious  societies,  the  civil  office  of  trustee  growe  oat  of  the  eccleeifteti- 
cal  office  of  minister,  elder,  or  deacon.  Every  minister,  elder,  or  deacon, 
properly  called  and  instituted,  is,  virtute  officii^  a  trustee,  and  most  neoeasn. 
rily  remain  such  as  long  as  his  ecclesiastical  office  continues. 

Ministers,  elders,  or  deacons,  lawfully  elected  and  ordained,  and  thoa  indacted 
into  office,  though  they  afterwards  secede,  renounce  the  authority  of  the 
classis  and  general  synod,  and  unite  with  another  ecclesiastical  body,  do  not 
thereby  divest  themselves  of  their  offices. 

There  must  be  a  removal  or  amotion,  by  a  competent  power,  to  determine  an 
office. 

If  there  be  a  resignation,  the  resignation  must  be  accepted;  and  if  there  be  an 
absolute  vacation  of  an  office,  such  vacation  must  be  recognised  and  ae- 
knowledged. 

When  the  original  title  of  an  office  is  sufficient,  though  good  cause  of  amotion 
be  shown,  even  in  a  cose  where  the  charter  declares  that  for  such  cause  of    '^ 
amotion  the  officer  shall  vacate  his  office,  the  office  is  not  determined  ontil    .^ 
there  be  an  amotion. 

When  persons  are  officers  de  facto,  they  are  in  colore  offieiit  and  their  acts  wiUK.  J 
be  valid  until  they  are  lawfully  ousted;  and  more  especially  as tliej i 
third  persons,  their  acts  are  binding  on  the  corporation. 


.<'6 
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J»  t«ourt  of  equity  the  proper  tribunal  in  which  to  try  the  quest'.on  of  forfeit. 
Wi  of  office  7     Quere, 

BkLL  for  foreclosure  and  sale  of  mortgaged  premises.  The 
mortgage  bears  date  on  the  second  day  of  February,  eighteen 
hundred  and  twenty-four,  and  was  executed  to  the  complainant 
by  certain  persons  styling  themselves  the  minister,  elders  and 
deacons  of  the  Dutch  Reformed  Church  of  the  English  Neighbor- 
hood, in  the  county  of  Bergen,  under  a  seal  purporting  to  be  the 
corporate  seal  of  said  corporation,  to  secure  the  payment  of  a  bond 
bearing  even  date,  and  conditioned  for  the  payment  of  two  hun- 
dred dollars,  with  interest  from  the  first  of  May,  eighteen  hun- 
dred and  twenty-four. 

The  defendants,  (the  individuals  by  whom  the  bond  and 
mortgage  were  given  having  been  removed  from  office,)  by  their 
answer,  deny  the  existence  of  the  mortgage  debt.  They  also 
deny  the  execution  of  the  bond  and  mortgage  under  the  corpo- 
rate seal,  and  allege  that  if  there  be  such  bond  and  mortgage, 
they  were  not  given  by  the  corporation,  but  by  certain  persons 
claiming  to  be  the  corporation,  but  who,  in  fact,  had  seceded  from 
the  church  and  dissolved  their  connection  with  the  classis  of  Ber- 
gen and  with  the  general  synod  of  the  Dutch  Reformed  Church, 
and  thereby  had  ceased  to  be  officets  and  to  have  authority  to 
make  contracts  or  bind  the  corporation :  That  the  fact  was 
known  to  the  complainant,  who  was  himself  one  of  the  seceders. 
The  defendants,  also,  in  their  answer,  allege  that  the  bond  and 
mortgage  were  given  through  fraud  and  collusion,  for  the  pur- 
pose of  compelling  the  payment  of  money  not  actually  due,  or  of 
obtaining  a  title  to  the  property  covered  by  the  mortgage.  A  re- 
plication having  been  filed,  testimony  was  taken  by  both  parties, 
and  the  cause  was  heard  upon  the  pleadings  and  proofs. 

Mr.  Vanarsdale,  for  the  complainant 

The  answer  denies  the  existence  of  the  debt.     It  denies  the 
execution  of  the  bond  and  mortgage ;  and  then  insists  that,  if 
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there  is  such  bond  and  mortgage,  they  were  not  given  by  the 
true  corporation,  and  were  made  through  collusion  and  fraud. 

First,  As  to  the  execution  of  the  instruments :  They  are 
both  under  the  seal  of  the  corporation — proved  by  Van  Saun  and 
Demarest. 

The  book  of  minutes  contains  an  order  of  the  corporation  for 
the  execution  of  the  bond  and  mortgage.  The  entry  is  on  the 
iwenty-ninth  of  August,  eighteen  hundred  and  twenty-three.  The 
papers  were  executed  on  the  second  of  February,  eighteen  hun- 
dred and  twenty-four,  by  order  of  the  corporation. 

A  corporation  seal  being  affixed  to  an  instrument,  is  prima 
facie  evidence  that  it  was  properly  done.  The  objecting  party 
must  show  the  contrary:  A  tiff,  and  AmeSy  115;  1  Kyd.  268; 
6  Serg.  and  Rawle,  12;  3  Hals.  183;  7  Serg.  and  Rawlcj 
530 ;  1  Yes.  and  B.  226. 

The  formal  execution  of  the  bond  and  mortgage  are  fully 
proved. 

Second.  The  great  objection  is,  that  the  individuals  by  whom 
the  bond  and  mortgage  were  given,  have  seceded  from  the 
church ;  and,  therefore,  the  instruments  are  not  valid. 

They  agreed  to  secede  in  January.  It  is  nothing  more  than 
flaying  they  would  separate — that  is,  of  itself,  no  separation. 
Such  an  act  may  lay  the  foundation  for  a  dismission  or  sentence 
against  them ;  but  they  remained  elders  and  deacons  until  the 
Bentence  was  passed.  There  were  none  others — they  were  in 
colore  officii.  The  passing  of  the  vote  to  secede  did  not  turn 
them  out  of  office :  Ang.  and  Ames,  73 ;  Slee  v.  Bloom,  5  John, 
a  R,  377. 

This  is  an  attempt  to  get  the  decision  of  the  court  collaterally, 
as  to  their  right  to  office,  instead  of  bringing  up  the  question  di- 
rectly. This  cannot  be  done:  Silver  Lake  Bank  v.  Norths 
4  John,  a  R.  373. 

Non-residence  is  a  forfeiture  of  office ;  but  it  must  be  declared 
flo  by  the  corporation  itself  It  must  avail  itself  of  the  law.  The 
court  of  chancery  will  not  declare  a  forfeiture :     2  T.  R.  772. 

In  a  quo  tcarranto  against  an  officer,  the  right  of  an  elector— 
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cannot  be  tried.     That  is  a  separate  question,  and  there  is  an. 
other  mode  of  trying  it :    Cowper,  507. 

The  consistory  remained  ofScers  de  facto,  and  an  officer  de 
/ado  is  sufficient  for  the  pubhc. 

The  office  is  not  determined  until  amotion,  and  that  amotion 
IS  by  the  corporation :  Ang.  and  Ames,  487 ;  2  Stra,  819  ; 
Sayre,  248 ;  Kenyon's  Cos.  26 ;  5  Bro.  P.  C.  299 ;  2  T,  R.  776. 
This  is  a  sound  doctrine.  The  court  is  required  to  say  that 
the  individuals  by  \ivhom  the  bond  and  mortgage  were  giveo^ 
were  not  legally  in  office.  The  answer  is,  we  find  them  in 
office ;  we  take  them  to  be  rightly  there,  and  cannot  examine 
into  that  matter  in  a  collateral  way. 

Whether  they  are  rightfully  in  office  must  depend  on  the 
judgment  of  the  ecclesiastical  tribunals.  The  court  may  decide 
one  way,  and  they  may  decide  another,  and  then  there  is  a  corr- 
flict  It  is  not  the  spirit  of  this  court  to  invade  the  jurisdiction  of 
other  courts. 

It  is  proved  that  those  persons  were  the  minister,  elders  and 
deacons,  de  facto,  of  that  church :  Ang.  and  AmeSj  168 ;  Anr 
drews?  Rep.  163. 

This  proposition  would  be  sufficient^  if  we  were  driven  to  Ae^ 
pend  on  it ;  but  we  are  not     We  have  stronger  ground.    ThB 
individuals  by  whom  the  bond  and  mortgage  were  giveOi  were 
duly  elected  to  office.    The  classis  of  Bergen  convened  almost  a 
fortnight  after  the  execution  of  the  bond  and  mortgage.  Charges 
were  preferred  against  the  minister,  &c.,  before  the  classis.   Classis 
dissolved  the  connection  between  the  minister  and  the  congrega- 
tion on  the  eighteenth  of  February,  eighteen  hundred  and  twenty- 
finir.     Up  to  that  time,  be  was  considered  as  the  minister  of  the 
fdiurcb.    The  defendants  ask  the  court  to  decide  that  these  men 
^were  dismissed  a  fortnight  before.     There  will  then  be  two  judg- 
^nents  in  this  matter.     The  sentence  deposing  them,  recognise 
^hem  as  actual  officers  up  to  that  period.     There  were  oo  others. 
We  find  that  the  classis  reviewed  and  reversed  their  own  de- 
cision as  to  two  of  the  consistory  deposed,  and  gave  them  notice 
tliat  they  might  be  heard.    They  were  then  in  their  offices.  This 
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rever^nal  look  place  in  April,  eighteen  hundred  and  twenty-four, 
al  a  regular  meeting.  In  May  following,  Mr.  Banta,  who  had 
been  deposed,  and  was  restored,  was  duly  notified  to  attend  a 
meeting  of  the  consistory  of  the  church  of  English  Neighborhood. 
He  was  thus  treated  and  recognised  by  the  new  consistory  as  a 
member.  There  were  but  six  elders  and  deacons  chosen — Banta 
and  Lydecker,  of  the  old  consistory,  making  the  eight— the 
whole  number. 

It  is  a  well  settled  principle  in  equity,  that  though  formalities 
may  be  wanting,  just  contracts  must  be  abided  by  :  3  Atkyns^ 
478 ;  2  Atkytis,  45. 

The  corporation  is  bound,  if  the  property  came  to  the  use  of 
the  corporation :  Kyd  on  Cor.  314. 

This  money  was  applied  to  the  building  of  a  lecture  room 
and  school  house.  These  were  proper  objects.  The  church  so 
concluded.  The  complainant  made  a  present  of  the  ground. 
The  debt  was  for  building  the  school  house — not  for  the  lot 
The  church  enjoys  the  house  to  this  day,  as  a  school  house  and 
lecture  room. 

In  the  next  place,  the  defendants,  by  their  answer,  insist  that 
they  do  not  owe  the  money.  On  this  subject,  the  corporation, 
which  is  an  ecclesiastical  one,  should  have  been  careful. 

The  testimony  of  C.  T.  Demarest  gives  the  whole  history  of 
the  subject.  The  account  is  produced  ;  the  consistory  agreed  to 
the  account,  and  said  it  was  right.  They  settled  at  two  hundred 
dollars,  and  agreed  to  give  bond  and  mortgage.  The  money 
has  been  actually  paid  out  of  the  pocket  of  the  complainaat,  on 
the  faith  of  the  promise  of  this  corporation  to  repay  it 

It  was  agreed,  before  any  act  of  secession,  that  when  Doremus  ^ 
made  the  deed  and  paid  the  money,  he  was  to  have  the  bond^B 
and  mortgage.  It  was  not  a  sudden  thing,  in  the  nature  of  ^  *■ 
contrivance. 

With  the  mass  of  evidence  produced,  the  court  must  be  sati^ss 
fied  that  the  claim  is  just — it  being  for  the  school  house  now  use^^^ 
and  occupied  by  the  church  or  congregation. 

What,  then,  is  to  become  of  the  answer  of  the  corporatior^^  ? 
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What  would  such  an  answer  he  in  nise  of  an  individual?  It 
would  ruin  it.  and  the  answer  would  be  pfood  for  nothing.  The 
answer  to  the  principal  alK^gation  is  unqualified,  and  is  not  true. 
They  deny  that  they  owe  the  debt,  or  any  part  of  it.  They 
charge  design  to  defraud  the  church  out  of  its  properly.  There 
is  no  pretence  for  if.  in  any  way.  The  defendants  are  actually 
enjoying  the  benefit  of  this  property.  The  complainant  is  a  ben- 
efactor of  the  church  ;  he  asks  here  for  the  payment  of  an  honest 
debt,  and  he  is  denied  his  just  lights. 

Mr.  Willia7nsofi,  for  the  defendants. 

The  amount  is  small,  but  the  principles  involved  may  be  of 
great  importance  (o  religious  incorporations  in  our  sLite. 

It  is  alleged  that  the  church  is  seeking  to  avoid  the  payment 
of  an  honest  debt.  This  is  a  begging  of  the  very  point  in  dis- 
fuite.     I  shall  show  that  the  debt  is  not  just  or  honest. 

1st.  Are  the  bond  and  mortgage  to  be  considered  as  corporate 
instruments? 

We  deny  that  they  aie  cor|>orate  instruments,  so  far  as  the  de- 
fendants know  and  believe.  Is  there  any  evidence  that  these 
are  corporate  instruments  ?  To  make  them  such,  it  must  be 
shown  that  the  seal  was  attached  to  them  by  some  person  au- 
thorised to  do  it,  and  for  the  purpose  of  giving  eflect  to  it,  as  a 
corporate  instrument. 

The  paper  is  signed  by  them  as  individuals ;  they  say  they 

have  set  their  hands  and  seal — not  the  common  or  corporate  seal. 

It  does  not,  on  the  face  of  it,  purport  to  be  a  corporate  seal.    Can 

they,  (hen,  call  witnesses  to  prove  it  ?    Can  this  be  considered  as 

^rima  facie  evidence  of  the  common  seal  ? 

But,  do  they  prove  the  fact  that  this  is  the  common  seal  ?  We 
Ihink  not.  It  is  not  sufficient  to  prove  that  they  were  elders  and 
cSeucons — though  even  that  is  not  shown,  but  by  their  acts.  It 
fiiust  be  shown  that  some  one  was  authorised  to  alFix'  the  seal — 
it  cannot  be  done  by  all.  A  witness  cannot  properly  prove  the 
"Regularity  of  the  execution — it  is  a  conclusion  of  law. 
43 
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But  the  main  point  for  wliich  I  contend  is,  that  the  persons 
wlio  executed  this  bond  and  mortgage  were  not  trustees  of  the 
church  when  the  bond  and  mortgage  were  executed.  They  had 
divested  themselves  of  their  authority,  by  the  secession  of  the 
twenty-ninth  of  January,  and  of  the  second  of  February,  eigh- 
teen hundred  and  twenty-four — both  of  which  were  previous  to 
the  mortgage. 

It  appears  that  this  church  was  incorporated  in  eighteen  hun- 
dred and  nine.  They  were  a  component  part  of  the  classis  of 
Bergen,  which  was  subordinate  to  the  general  synod.  A  schism 
took  place.  There  grew  up  a  true  Reformed  Dutch  Church,  with 
a  separate  government.  This  took  place  before  January,  eighteen 
hundred  and  twenty  four.  At  that  time,  this  minister  and  con- 
sistory resolved  to  change  their  allegiance,  and  become  members 
of  a  new  body ;  and  they  denounced  the  church,  declared  the 
connexion  absolutely  dissolved,  and  took  measures  to  connect 
themselves  witli  the  other  church.  They  acknowledged  them- 
selves to  be  subordinate  to  the  true  Reformed  Dutch  Church. 
If  they  ceased  to  be  members  of  the  church,  they  could  not  be 
ofTicers.  Could  they  be  continued  members  of  the  church  against 
their  will? 

They  were  actually  accepted  and  receive^d  by  the  new  church, 
before  the  execution  of  the  bond  and  mortgage.  They  appointed 
a  committee  to  wait  on  Dr.  Fra^ligh  ;  and  on  the  second  of  Feb- 
ruary, eighteen  hundred  and  twenty-four,  he  met  with  the  con- 
sistory— and  commissioners  were  present  from  the  True  Reform- 
ed Dutch  Cliurch.  They  were  formally  received  by  Dr.  Froe- 
ligh,  who  gave  them  the  right  hand  of  fellowship.  All  this  was  ^ 
done  before  the  execution  of  the  bond  and  mortgage. 

What  was  the  legal  effect  of  this  separation  and  secession  S'*" 
Were  they  members  of  both  churches?     Could   they  become  j 
members  of  the  new  church,  and  yet  be  members  of  the  old  ^ 
Our  law  is  founded  on  religious  toleration :  A  man  cannot  b^KD< 
kept  a  member  of  any  religious  society  without  his  own  consen  .m-l 
A  contrary  doctrine  cannot  obtain  in  New- Jersey—  it  is  oppose d 
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lo  universal  opinion.     Tliere  is  no  law  in  tlie  RefDrnied  Dutch 
Church  of  tliat  effect 

If  these  men  had  a  right  to  choose  their  own  religious  society, 
and  to  withdraw,  did  they  not  do  it? — Did  they  not  exercise  the 
right? 

The  great  principle  decided  in  the  casrc  of  Ilcndrickson  v. 
Decew,  Saxton,  577,  was,  that  the  law  exercises  no  restraint 
over  a  man's  conscience.  The  chief  justice  did  not  think  it 
was  necessary  to  deal  with  them  in  order  to  cut  them  oflT.  What 
right  have  these  persons,  who  have  thus  separated  themselves,  to 
call  themselves  members  of  the  old  church  ?  When  did  the  con- 
oezion  cease?  And  especially  as  to  those  who  have  not  been 
dealt  with— how  do  they  stand  ? 

Two  things  are  necessary  to  church  membership — faith,  and 
submission  to  the  government  and  <liscip!ine  of  the  church  : 
7  Hals,  214.  If  individuals  refuse  to  submit  to  the  government, 
they  are  no  longer  members  of  the  church.  It  has  been  con- 
tended that  this  court  has  no  jurisdiction  to  decide  this  question 
in  a  collateral  way.  The  court  mus?t  decide  whether  those  per- 
sons were  legally  trustees — it  is  necessary,  to  decide  the  right  of 
property. 

If  a  man  b}-  his  own  act  ceases  to  be  a  member,  he  can  never 
set  up  that  he  is  an  officer  of  the  churcii.  This  court  cannot  try 
a  question  of  forfeiture  ;  but  the  question  is  here,  whether  they 
have  not  ceased  to  be  officers  and  members  of  a  certain  religious 
community.  There  are  many  instances  in  which  this  court  will 
take  jurisdiction  of  matters,  in  a  collateral  way,  where  it  cannot 
reach  them  directly. 

These  persons,  disdaining  the  authority  and  jurisdiction  of  the 
church  to  which  they  were  attached,  cannot  undertake  to  dispose 
of  the  property  of  that  church. 

It  is  said  they  are  officers  de  facto,  and  must  be  considered  as 
acting  legally,  so  far  as  third  persons  are  concerned.  The  case  is 
not  within  that  principle.  Here  is  no  dispute  as  to  the  regularity 
of  the  election  ;  but  they  deny  that  they  arc  any  longer  under  the 
author ky  or  jurisdiction  of  the  classis  or  synod,  or  of  the  church 
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to  which  they  originally  belonged.  They  have  renounced  it. 
My  great  principle  is,  that  a  nnan  by  becoming  a  member  of  one 
church,  ceases  to  be  a  member  of  any  other — he  cannot  be  a 
member  of  both ;  and  that,  in  this  country,  a  man  may  attach 
himself  to  any  denomination  he  pleases. 

In  the  second  place,  I  contend  that  there  is  no  evidence  of  any 
just  consideration  for  the  hond  and  mortgage,  and  that  it  was 
fraudulent  in  its  inception  and  completion. 

The  persons  who  executed  the  bond  and  mortgage,  had  sepa- 
rated from  the  church ;  they  made  themselves  judges  in  their 
own  case,  and  undertook  to  exercise  powchr  over  the  property  of 
other  persons.  ^ 

Three  items  composed  the  bond  and  mortgage,  viz. :  1.  The 
account  of  Doremus  himself.  2.  The  demand  of  Demarest,  the 
president  of  the  consistory.     3.  The  demand  of  VVestervelt. 

1.  As  to  complainant's  own  account — there  is  no  evidence 
that  it  is  just  and  fair.  There  is  no  evidence  that  it  was  ever 
exhibited  or  presented  to  the  church.  It  was  never  brought  for- 
ward until  they  actually  separated — then  we  first  hear  of  it. 
Here  are  the  books ;  but  they  say  the  consistory  allowed  it. 
Why,  these  are  the  very  people  we  complain  of.  They  oiii»lit 
not  to  be  judges.  The  account  is  not  proved,  and  there  is  no 
evidence  to  prove  it. 

2.  As  to  the  demand  of  Demarest — he  brings  forward  a  note, 
dated  in  May,  eighteen  hundred  and  twenty,  and  a  receipt  of 
Westervelt.  The  receipt  proves  that  the  money  paid  was  not 
out  of  the  church  funds,  and  was  paid  by  the  consistory.  No 
voucher  was  taken  to  show  that  the  money  was  paid  by  him  in- 
dividually. The  entry  of  the  twenty-fourth  of  May,  eighteen  hun- 
dred and  twenty-three,  shows  the  state  of  the  pecuniary  afifairs  of 
the  church.  //  %cas  then  stated  that  ever?/  debt  was  paidy  aud 
that  there  was  money  over.  Was  not  this  debt  a  church  debt? 
If  not,  then  why  did  the  church  undertake  to  pay  it?  What 
then  becomes  of  the  fairness  and  honesty  of  this  debt  or  claim  ? 

But  we  are  told  that  this  corporation  have'^had  the  benefit  of 
the  contract.     It  is  true — and  they  have  paid  for  it.     Why  did 
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tiie  complainant  assume  this  dcbl  ?  He  never  would  have  done 
it,  if  he  had  not  been  about  to  leave  the  church.  It  was  a  piece 
of  management. 

The  Chancellor.  On  the  second  day  of  February,  eighteen 
handred  and  twenty-four,  Cornelius  T.  Demaiesl,  James  Ly- 
decker,  Peter  Banta,  Jacob  T.  Moore,  John  W.  Banta,  John  Ed- 
tall,  Frederick  Devoe,  David  Wester velt,  and  Bradley  Randall, 
styling  themselves  the  minister,  elders  and  deacons  of  the  Re- 
formed Dutch  Church  of  the  English  Neighborhood,  in  the 
county  of  Bergen,  executed  to  the  complainant,  under  a  seal  pur- 
porting to  be  the  corporate  seal  of  said  corporation,  a  bond  and 
mortgage  for  the  payment  of  the  sum  of  two  hundred  dollars, 
with  interest ;  and  the  present  suit  is  brought  for  the  recovery 
of  this  amount,  now  due. 

The  defendants,  in  their  answer,  deny  the  debt,  and  also  the 
execution  of  the  instruments  under  their  common  hcal.  and  allege 
(hat  if  there  be  such  bond  and  nmrtgage,  they  were  not  given  by 
the  corporation,  but  by  certain  persons  claiming  to  be  the  corpo- 
ration, but  who,  in  fact,  had  seceded  from  the  church,  and  dis- 
solved their  connexion  with  the  classisof  Bergen  and  the  general 
synod  of  the  Reformed  Dutch  Church,  and  thereby  ceased  to  be 
officers  and  to  have  authority  to  make  contracts  and  bind  tlie 
church ;  that  this  fact  was  known  to  the  complainant,  who  was 
himself  one  of  the  seceders ;  and  that  the  bond  and  mortgage 
were  given  through  fraud  and  collusion,  for  the  purpose  of  com- 
pelling the  payment  of  money  not  actually  due,  or  of  obtaining  a 
title  to  tlie  propel ty  covered  by  the  mortgage. 

A  replication  has  been  put  in  by  the  complainant,  and  testi- 
mony ha?  been  taken  on  both  sides. 

On  looking  into  the  evidence,  I  think  it  sufTiciently  proved  that 
the  debt  was  due  to  the  complainant.  Some  little  time  before,  a 
house  had  been  built  by  the  congregation,  at  New  Durham,  for  a 
school  house  and  place  of  worship.  It  was  near  to  the  residence 
of  Mr.  Doremus,  the  complainant,  who  had  given  the  ground. 
Mr.  Demarest  acted  as  one  of  the  committee  to  su))erintcnd  the 
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building  of  the  house,  and  Peter  Westervelt,jr.,  was  the  builder. 
At  the  time  the  bond  and  mortgage  were  given,  it  appears  there 
was  due  to  Weslervelt  a  balance  of  fifty  dollars ;  to  Cornelius  T. 
Demarest,  for  money  advanced  by  him  to  Westervelt,  eighty-one 
dollars  and  twenty-five  cents,  and  four  dollars  and  eighty-six 
cents  interest ;  and  to  the  complainant,  for  boarding  of  hands  and 
work  and  labor  done,  sixty  dollars,  and  three  dollars  and  sixty 
ceuts  interest — making  in  the  whole  one  hundred  and  oinety-oine 
dollars  and  seventy-one  cents;  to  which  the  sum  of  twenty-nine 
cents  was  added,  to  make  up  the  amount  of  two  hundred  dollars. 
The  complainant  agreed  to  assume  and  pay  the  debts  to  Wester- 
velt and  Demarest,  provided  the  consistory  would  give  him  a 
bond  and  mortgage  for  the  whole,  including  his  own  account; 
and  tiiis  was  agreed  to  and  done ;  and  I  see  nothing  id  the  evi- 
dence to  induce  the  belief  that  the  claim  is  in  any  degree  ficti- 
tious or  unjust.  The  present  defendants  are  now  in  possession 
of  this  house,  and  peaceably  enjoy  the  benefit  of  it. 

I  am  further  of  opinion  that  the  due  and  proper  execution  of 
the  instruments  are  sufficiently  proved.  They  are  executed  by 
the  minister,  elders  and  deacons  of  the  church,  constituting  the 
corporation,  and  under  the  corporate  seal,  and  in  pursuance  of  a 
resolution  adopted  by  and  entered  on  the  minutes  of  the  corpora- 
tion ;  and  this  is  sufficient,  as  between  these  parties,  for  the  pur- 
poses of  the  present  suit. 

The  only  serious  difficulty  in  this  case  grows  out  of  a  question 
which  has  been  raised  as  to  the  legal  right  and  power  of  the 
grantors  to  execute  the  papers  and  bind  the  property  of  the 
church. 

To  a  correct  understanding  of  this  question,  it  is  necessary  to 
premise,  that,  prior  to  the  execution  of  the  bond  and  mortgage, 
the  persons  executing  them  were  severally  members  of  the  Pro- 
testant Reformed  Dutch  Church.  Cornelius  T.  Demarest  had 
been,  some  years  before,  called  by  the  congregation  at  the  Eng- 
lish Neighborhuod,  as  their  minister,  and  had  been  duly  installed 
into  his  sacred  office  by  the  classis  of  Bergen,  according  to  the 
rules  and  orders  then  existing  and  established  for  the  government 
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of  the  church ;  and,  according  to  the  same  rules  and  orders,  the 
persons  professing  to  be  the  elders  and  deacons  of  said  church, 
had  been  regularly  chosen  and  ordained  to  their  respective  offices, 
aod  were  afterwards  duly  sworn,  according  to  the  requirements 
of  the  law.  As  a  corporation,  under  the  name  of  The  Minister, 
Elders  and  Deacons  of  the  Dutch  Reformed  Church  at  the  Eng- 
lish Neighborhood,  they  were,  according  to  the  constitution  of  the 
church  and  the  law  of  (he  state  sanctioning  said  constitution,  au- 
thorised to  take  charge  of  and  manage  all  the  temporal  or  secular 
affairs  of  the  church  and  congregation.  Prima  facie^  then,  the 
acts  of  the  consistory,  that  is  to  say,  of  the  minister,  elders  and 
deacons  of  the  church,  who  constituted  the  corporation,  were  valid 
and  binding  ou  the  church  and  people  whom  they  represented, 
and  upon  their  successors  in  office. 

It  appears  that  about  the  time  the  transactions  in  question  took 
place,  difficulties  had  arisen  in  some  parts  of  the  Reformed  Dutch 
Church,  in  the  states  of  New- York  and  New-Jersey,  by  reason 
whereof,  some  members  seceded  and  separated  themselves  from 
the  church,  denounced  it  as  corrupt,  disdained  its  authority  and 
jurisdiction  over  them,  and  united  themselves  together  to  consti- 
tute what  they  denominated  the  true  Reformed  Dutch  Church' 
Among  those  thus  seceding,  were  the  grantors  of  this  mortgage — 
that  if  to  say,  Mr,  Demarest  the  minister,  and  the  elders  and 
deacons  of  the  church  at  the  English  Neighborhood. 

The  bond  and  mortgage  bear  date  on  the  second  day  of  Feb- 
ruary, eighteen  hundred  and  twenty-four. 

On  ther  twenty-ninth  of  January  preceding,  the  consistory  held 
a  meeting,  at  which  all  the  members  were  present,  except  Jacob 
T.  Moore.  At  this  meeting,  the  proceedings  of  a  meeting^  of 
sundry  heads  of  families  of  the  congregation  were  read ;  and  it 
appeared  that  a  large  majority  of  those  convened  had  advised  a 
separation  of  their  connexion  with  the  classis  of  Bergen :  where- 
upon, the  following  declaration  and  resolutions  were  made  and 
entered  into  by  the  consistory,  and  recorded  on  their  minutes, 
viz.: 

^'  Now,  therefore,  for  the  truth's  sake  and  for  conscience's  sake, 
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we,  the  minister,  elders  and  deacons  of  the  Reformed  Dutch 
Church  of  the  EngHsh  Neighborhood,  do  resolve, 

^'  Isi.  ^J'hat  our  connexion  with  the  ciassis  of  Bergen  and  with 
the  general  synod,  be  and  hereby  is  dissolved. 

"  2d.  That  we  are  and  design  to  remain  what  we  always 
have  been,  a  true  Reformed  Dutch  Church,  adhering  steadfastly 
to  the  constitution  of  the  Reformed  Dutch  Church,  and  to  the 
word  of  God,  upon  which  we  believe  said  constitution  to  be 
grounded. 

"3d.  That  we  acknowledge  ourselves  to  be  subordinate  to 
none  other  than  the  ciassis  and  synod  of  the  true  Reformed 
Dutch  Church,  whose  reasons  for  separating  from  the  general 
synod;  contained  in  their  printed  pamphlet,  we  approve  and 
adopt,  and  do  hereby  declare  ourselves  to  be  united  with  them  in 
the  bunds  of  faith  and  love. 

"  4th.  That  James  Lydecker  and  John  Edsall  be  a  committee 
to  wail  upon  the  Rev.  Dr.  S.  Froiligh,  with  these  resolutions,  for 
his  advice,  and  also  to  know  whether  he  has  authority  to  receive 
us." 

At  this  same  meeting,  the  deed  from  Cornelius  Dorenius,  the 
complainant,  to  the  corpration,  for  the  lot  of  land  on  which  the 
mortgage  is  given,  was  presented  and  accepted. 

The  following  minute  was  then  made,  to  wit ;  "  It  was  ascer- 
tained, from  the  bills  and  receipts,  that  there  remained  a  debt 
due  on  the  building  of  the  said  school  house  and  lecture  room,  of 
two  hundred  dollars;  and,  whereas,  Mr.  Cornelius  Doremus  id 
willing  to  advance  the  money  for  (he  payment  of  said  debt,  pro- 
vided the  consistory  will  secure  him  by  a  bond  and  mortgage  on 
said  house  and  lot  at  New  Durham,  Resolved,  That  a  bond  and 
mortgage  be  prepared  accordingly." 

On  the  second  of  February,  eighteen  hundred  and  twenty- 
four,  another  meeting  of  the  consistory  was  held,  at  which  all 
the  members  were  present.  There  were  also  present  Dr.  Solo- 
mon Frceligh  and  Elder  Isaac  Van  Saun,  as  commissioners  of" 
the  ciassis  of  the  true  Reformed  Dutch  Church,  who  were 
received  and  acknowledged  as  such  by  the  consistory.      Tb& 
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folIowiDg  minute  then  appears  on  the  record  of  their  proceed- 
ings: "The  Rev.  Dr.  Solomon  Frceligh  asked  whether  this 
consistory  had  determined  unanimously  to  dissolve  their  connexion 
with  the  classis  of  Bergen  and  the  general  synod,  and  to  place 
themselves  and  this  church  under  the  care  of  the  classis  and 
synod  of  the  True  Reformed  Dutch  Church,  and  pledge  their 
honor  to  subscribe  the  printed  reasons  for  leaving  the  general 
synod  ?  Each  one  of  the  eiders  and  deacons  answered  in  the 
affirmative.  Whereupon,  the  reverend  doctor,  in  token  of  their 
reception,  gave  to  each  member  the  right  hand  of  fellowship." 

Then  conies  the  following :  "  The  mortgage  and  bond  re- 
ferred to  in  the  minutes  of  the  last  meeting,  having  been  prepared, 
according  to  order,  were  presented  and  read,  approved  of,  and 
duly  executed  by  the  signatures  of  the  president  and  members, 
and  the  seal  of  the  corporation." 

On  the  tenth  of  February,  eighteen  hundred  and  twenty-four, 
the  consistory  again  met,  and  the  mortgage  was  acknowledged 
before  John  A.  Westervelt,  esquire. 

On  the  seventeenth  and  eighteenth  of  the  same  month  of  Feb- 
ruary, Cornelius  T.  Dcmarcst  was,  upon  due  notice  given,  tried 
upon  charges  preferred  against  him,  by  the  classis  of  Bergen,  and 
suspended  from  the  mipistry  ;  and,  at  the  same  time,  the  elders 
and  deacons  were,  by  the  said  classis,  deposed  from  their  respec- 
tive offices ;  and  the  members  of  the  church  were  directed  to  sup- 
ply the  vacancies  by  the  appointment  of  others. 

Under  this  stale  of  things,  the  question  arises  whether  the  acts 
of  giving  and  executing  the  mortgage  and  bond  are  to  be  consid- 
ered as  valid  and  efficacious,  so  as  to  bind  the  property  of  the 
corporation. 

According  to  the  constitution  and  usages  of  the  Reformed 
Dutch  Church,  the  consistories  of  the  chuich,  composed  of  the^ 
minister,  elders  and  deacons  of  each  church,  have  the  charger 
and  control  of  all  the  temporal  as  well  as  spiritual  concerns  of  the 
church  and  congregation.  This  is  one  of  the  peculiar  features 
of  the  form  of  church  government  appertaining  to  that  denomi- 
nation  of  Christians.  In  seventeen  hundred  and  ninety-nine, 
44 
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when  the  general  law  was  passed  to  incorporate  trustees  of  reli- 
gious societies,  the  legislature,  willing  to  communicate  equal 
privileges  to  all,  enacted  that  the  minister,  elders  and  deacons 
for  the  time  being,  or  if  there  be  no  minister  or  ministers,  the 
elders  and  deacons  for  the  time  being,  of  every  Reformed  Dutch 
congregation,  should  be  trustees  of  the  same,  and  a  body  politic 
and  corporate  in  law,  by  such  name  as  the  said  trustees  should 
assume:  that  by  such  name  they  should  be  able  to  acquire 
and  hold  properly,  have  a  common  seal,  sue  and  be  sued,  <S&c. 
And  it  further  enacted,  for  the  purpose  of  perpetuating  a  line  of 
succession  in  the  trustees,  that  those  in  office  at  the  time  of  taking 
and  recording  a  name  as  aforesaid,  should  continue  in  office  un- 
til others  should  be  duly  elected,  appointed  or  called,  according  to 
the  manner,  usages  and  customs  of  the  church. 

The  result  of  the  enactment  is  this,  that,  in  the  Dutch  church, 
the  consistories  respectively,  duly  elected,  appointed  or  called,  are 
the  legal  trustees.  They  are  recognized  by  the  statute.  The 
civil  authority  interferes  in  no  way  with  their  selection  or  appdnt- 
roent ;  but,  leaving  that  to  the  church,  it  simply  vests  them,  when 
duly  selected  and  appointed,  with  all  the  rights  and  powers  io 
regard  to  property,  that  the  trustees  of  other  religious  denomina- 
tions enjoy ;  and,  to  perpetuate  the  succession,  declares  that  those 
in  office  ahall  remain  iti^  until  others  are  chosen. 

It  is  evident,  then,  that  the  civil  office  of  trustee  grows  out  of 
the   ecclesiastical   office  of  minister,  elder  or  deacon.     Every 
minister,  elder  or  deacon,  properly  called  and  instituted,  is,  vir- 
iute  officih  ft  trustee ;  and  be  must  necessarily  remain  such  as- 
long  as  his  ecclesiastical  office  continues.    When  such  office  com 

mences,  how  long  it  shall  continue,  and  when  and  how  it  shal^B 
terminate,  are  matters  which  would  seem  to  belong  primarily  tc= 
the  ecclesiastical  judicatories  to  determine. 

In  the  case  l>efore  me,  the  question  of  the  power  of  the  consis  -^ 
tory  to  execute  the  bond  and  mortgage,  must  depend  on  the  solu^*' 
tion  of  another  question,  viz. :  whether  they  were  in  office  or  nc^^< 
at  the  tim**.     Arrnn!in«j  to  the  law  of  the  church,  and  the  dcc^* 
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fnone  of  their  acknowledged  tribuoals,  I  think  there  can  be  no 
doubt  that  they  were  in  office. 

In  the  first  place,  they  were  lawfully  elected  and  ordained| 
and  thus  formally  inducted  into  office.  They  afterwards  seceded ; 
they  renounced  the  authority  of  the  classis  and  general  synod, 
and  at  the  very  meeting  at  which  the  papers  were  executed,  they 
joined  themselves  to  what  was  called  the  True  Reformed  Dutch 
Church.  They  no  doubt  did  all  ihey  could  to  unchurch  them- 
selves ;  but  they  did  not  resign,  nor  did  they,  by  any  other  act, 
divest  themselves  of  their  offices.  This  is  evident  from  the  couise 
taken  by  the  church ;  for^  secondly,  the  church,  after  their  renun- 
ciation, considered,  treated  and  dealt  with  them  as  officers.  In 
no  part  of  the  proceedings  which  took  place  in  consequence  of  the 
secession  were  they  considered  as  having  vacated  their  offices. 

The  whole  subject  came  under  the  cognizance  of  the  classis  of 
Bergen,  the  proper  judicatory  of  the  church.  No  complaint  was 
made  to  them  that  the  consistory  had  vacated  their  offices,  by 
fleceding  from  the  church  and  renouncing  the  authority  of  classis 
and  synod.  They  did  not  investigate  that  matter,  and  declare 
that  the  offices  were  and  had  become  vacant  by  the  act  of  seces- 
sk>n.  On  the  contrary,  they  proceeded  to  try  the  consistory  as 
being  then  in  office  and  amenable  to  their  authority.  The  charges 
against  them  were  for  slanderous  abuse  of  the  church  generally, 
and  also  of  the  classis,  and  for  public  schism.  They  were  tried 
according  to  the  laws  of  the  church,  and  found  guilty ;  and  the 
sentence  of  the  court  is  as  follows :  "  Resolved^  That  James  Ly- 
decker,  Jacob  T.  Moore,  Peter  W.  Banta,  and  John  W.  Banta, 
elders  ;  Frederick  Devoe,  John  Edsall,  David  J.  Westervelt,  and 
Bradley  Randall,  deacons,  the  present  members  of  the  consistory 
of  the  English  Neighborhood,  are  guilty  on  both  the  charges  to 
which  they  have  been  cited  to  answer,  and  that  the  seats  of  the 
said  elders  and  deacons,  as  members  of  the  consistory  of  the  church 
at  the  English  Neighborhood,  be  and  hereby  are  declared  vacant, 
and  that  said  persons  be  and  hereby  are  deposed  from  tlieir  re- 
spective offices." 

2io  language  can  be  plainer  than  that  used  by  the  classis. 


348  CASES  IN  CHANCERY, 

[Doremui  v.  The  Datch  Reformed  Choreh.] 

That  court  declared,  on  the  eighteenth  day  of  February— eixteen 
days  after  the  execution  of  the  bond  and  mortgage — that  the  per- 
sons cited  before  them  were  then  in  office ;  that  they  were  the 
"  present  members  of  the  consistory  ;"  and  classis,  by  a  judicial 
act  of  their  own,  disrobed  them  of  their  offices.  Up  to  that 
period,  then,  there  was,  in  (he  opinion  of  the  church,  no  vacancy; 
and,  of  course,  so  long  as  the  consistorial  office  remained,  the  con. 
sistory  were  trustees,  and  had  power  over  the  temporal  concerns 
of  the  church. 

There  is  another  act  of  classis  which  tends  strongly  to  show 
their  opinion  on  this  subject.  On  the  twentieth  of  April,  eighteen 
hundred  and  twenty-four,  classis,  at  a  regular  session,  reversed 
their  sentence  of  deposition,  so  far  as  it  related  to  Peter  W.  Banta 
and  James  Lydecker,  two  of  the  elders,  on  the  ground  that  they 
had  not  been  duly  notified  to  attend  and  make  defence ;  and  the 
members  of  the  church,  instead  of  choosing  an  entire  new  consis- 
tory, elected  four  deacons  and  only  two  elders — thereby  recogni- 
zing Banta  and  Lydecker  as  elders  of  the  church  at  that  time ; 
and  this  was  done  by  express  order  of  classis. 

This  proves  conclusively,  if  any  further  proof  were  necessary, 
that  the  regular  courts  of  the  church  did  not  consider  the  seces- 
sion of  this  consistory  as  divesting  them  of  their  offices.  They 
still  held  them  to  be  members  and  officers  of  the  church,  and 
dealt  with  them  as  such  ;  and  the  classis,  whose  rightful  office  it 
was,  actually  deposed  ihem,  and  thereby  created  the  vacancy, 
and  ordered  it  to  be  filled  according  to  the  rules  and  customs  of 
the  church. 

Considering  this  case,  then,  in  reference  to  the  law  of  the 
church,  I  consider  the  bond  and  mortgage  as  having  been  exe- 
cuted by  the  consistory  of  the  church  of  English  Neighborhood, 
lawfully  authorized  for  that  purpose. 

This  conclusion,  founded  on  the  acts  and  proceedings  of  the 
ecclesiastical  tribunals,  accords  with  the  general  principles  of  the 
law.  According  to  these,  there  must  be  a  removal  or  amotion 
By  a  competent  power,  to  determine  an  office.  If  there  be  a  re- 
signation, there  must  be  an  acceptance ;  or  if  there  be  an  abso- 
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lute  vacation  of  the  office,  such  vacation  must  be  recognized  and 
acknowledged.  Where  the  original  title  of  an  office  is  sufficient, 
though  good  cause  of  amotion  be  shown,  even  in  a  case  where 
the  charter  declares  that  for  such  cause  of  amotion  the  officer 
shall  vacate  his  office,  the  office  is  not  determined  until  there  be 
an  amotion:  Lord  Bruce^s  case,  2  Stran.  819;  Rex  v. 
Heaven,  2  T.  R.  772  y  Angell  and  Ames  on  Corporations^  487. 

Where  persons  are  officers,  de  facto,  they  are  in  colore  officii; 
and  their  acts  will  be  valid  until  they  are  lawfully  ousted ;  and  more 
especially  as  they  respect  third  persons  they  are  binding  on  the 
corporation :  Trustees  of  Vernon  Society  v.  Hills,  6  Cowen, 
22  ;  Baird  v.  Bank  of  Washington,  11  Serg.  and  Rawle^  41 1 ; 
Angell  and  Ames  on  Corp.  73,  74. 

These  are  principles  which  need  not  be  explained  or  enforced. 
As  applied  to  this  case,  they  lead  to  the  result  that  the  consistory 
were  the  trustees  of  the  property  when  they  undertook  to  deal 
with  it. 

There  is  another  view  of  the  case,  which  presents  itself  for 
serious  consideration.  These  persons  having  been  lawfully  elect- 
ed to  their  offices,  their  acts,  if  bona  fide,  must  be  considered  valid, 
unless  it  be  true,  as  the  defendants  contend,  that  their  offices 
were  forfeited  by  reason  of  their  own  misconduct.  Is  a  court  of 
equity  a  proper  court  in  which  to  try  the  question  of  forfeiture  ? 
It  cannot  entertain  the  question  directly.  It  ought  not  to  pass 
upon  it  collaterally  or  incidentally,  except  in  cases  of  necessity,  if 
any  such  may  arise.  Questions  of  forfeiture  do  not  appertain  to 
this  tribunal :  Slee  v.  Bloom,  6  John.  C.  R.  377 ;  The  Sodety 
far  the  Establishment  of  Useful  Manufactures  v.  The  Morris 
Canal,  dec,  Saxton,  157.  And  if  this  court  should  determine 
that  there  was  actually  a  forfeiture,  how  would  such  deterniina- 
tiou  be  reconciled  with  the  judgment  of  the  spiritual  court  on  the 
same  subject?  If  these  men  were  not  trustees,  they  were  not 
elders  and  deacons — the  acts  of  classis  have  been  irregular^  and 
this  court  must  collaterally  declare  them  void.  All  this  would  be 
unpleasant  to  the  court,  and  might  be  attended  with  unhappy 
consequences. 


350  CASES  IN  CHANCERY, 

[Doremui  v.  The  Doteh  Reformed  Church.] 

In  my  view  of  the  case  the  complainant  is  entitled  tcr  recover ; 
and  I  think  it  is  just  and  right,  as  between  these  parties,  that  be 
should  recover.  The  defendants  (the  corporation)  are  in  the  en- 
joyment of  tlie  property  of  which  this  is  a  part  consideration. 
There  is  a  strong  equity  growing  out  of  that  circumstance  alone ; 
so  much  so,  that  it  tias  been  held  that  when  property  comes  to 
the  possession  of  a  corporation,  they  are  bound  to  pay :  Kyd  on 
Corp.  314.  Suppose  the  bond  and  mortgage  were  set  aside  for 
want  of  legal  right  in  the  corporation  at  the  time,  would  that  pay 
the  debt  7  Would  not  equity  require  the  satisfaction  of  it  1  Upon 
that  point  there  should  be  no  doubt. 

Let  it  be  referred  to  a  master  to  take  an  account. 


Abraham   A.   Quackenbush   v.   Abraham   Van   Riper 
and  others. 

When  an  injunction  has  been  daly  served  on  the  defendants,  they  are  per- 

sonaily  responsible  for  a  violation  of  the  order  of  the  court,  in  whatever 

capacity,  or  with  whatever  view  tliey  acted. 
When  new  works  are  to  be  erected  on  an  old  possession,  (the  right  of  the 

complainant  having  been  established,)  equity  will  restrain. 
The  writ  of  injunction  is  not  used  to  restrain  any  possible  interference,  how. 

over  small,  with  the  complainant^s  rights. 

If  the  proprietor  of  land,  by  building  a  mill  and  raising  a  head  of  water  on 
his  own  land,  is  about  to  cause  serious  and  irreparable  damage  to  his  neigh. 
bor*s  property,  equity  will  restrain  him  :  but  if  the  injury  is  comparatively 
small,  and  may  be  compensated  in  damages,  an  injunction  ought  not  to 


An  injunction  will  not  issue  for  the  prevention  of  every  treepass  or  infringe- 
ment  of  right,  where  a  suit  at  law  might  be  brought. 

A  party  having  established  his  right  at  law,  stands,  in  regard  to  trespaaeee, 
and  injuries  of  that  character,  in  no  better  situation  than  one  whose  right 
is  not  disputed.  Neither  is  entitled  to  protection  by  injonetion  mileei  thm 
injury  is  serious,  permanent  and  destructive  of  the  estate. 

This  cause  was  heard  upon  a  rule  to  show  cause  why  an 
attachment  should  not  issue  against  the  defendants,  for  a  coo- 


OCTOBER  TERM,  1835.  351 

[Qaaekonbosh  v.  Van  Riper  et  &1.J 
tempt  in  disobeying  an  injunction ;  and  also  upon  motion  on 
the   part   of  the   defendants   to   dissolve  the  injunction.     The 
grounds  of  each  application  are  fully  stated  in  llie  opinion  of 
the  chancellor. 

Dickersoiij  for  complainant. 

E.  B.  D.  Ogden  and  Vaaarsdalc^  for  defendants. 

Cases  cited  by  defendants'  counsel  in  support  of  the  motion 
to  dissolve  the  injunction.     1    Cox,  102;  2  Vesey^  sen.  414; 

2  Atkyjis,  483  ;  6  Joh7i,  Chan.  if.  46  ;  4  Hen.  and  Mnn.  474  ; 
1  Marsh,  554  ;  1  John.  Chan.  R.3YS]  7  John.  Chan.  A  315, 
330  ;  3  Mer.  148 ;  Eden  on  Inj.  322  ;  6  John.  Chan.  R.  20  ; 

3  John.  Chan.  R.  287;  3  Atkyns,  21  ;  4  John.  Chan.  R.  21 ; 
Jer.Eq.^n. 

The  Chancellor.  On  the  twenty-first  day  of  August^ 
eighteen  hundred  and  thirty-four,  an  injunction  issued  out  of 
this  court,  directed  to  the  defendants,  commanding  tbem  to  de- 
•iBt  from  building  a  dam  across  a  certain  stream  called  the  Goffle 
brook,  in  the  township  of  Franklin  and  county  of  Bergen,  on 
the  lands  of  the  said  Abraham  Van  Riper,  so  as  by  means 
thereof  to  flow  back  the  waters  of  said  stream  on  the  land  of 
the  said  Abraham  A.  Quackenbush,  above  bis  line,  as  desig- 
nated by  the  bottom  of  the  foundation  of  a  dam  called  the  turn- 
ing-mill dam,  formerly  erected  on  said  line  by  one  Jesse  Chap- 
pie, the  site  of  which  foundation  yet  remains.  The  writ  was 
served  on  the  twenty-fifth  of  the  same  month,  on  each  of  the 
defendants  personally. 

The  complainant,  alleging  that  the  injunction  bad  been  diso- 
beyed, applied  for  an  attachment,  and  exhibited  some  affidavits 
io  proof  of  the  allegation  ;  whereupon  a  rule  was  granted  calling 
upon  the  defendants  to  show  cause  why  an  attachment  should 
not  issue  against  them.     Testimony  has  been  taken  on  both 
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side?,  and  the  question   now  is  whether  the  rule  shall  be  made 
absolute,  or  whether  it  shall  be  discharged. 

A  number  of  witne^fises  have  been  examined,  and  the  evidence 
is  somewhat  contradictory;  but  I  think  the  evidence  of  Samuel 
Quackenbush,  Jacob  A.  Terhune,  David  Myers,  and  Joseph 
Baldwin,  is  conclusive  to  show,  that  the  water  is  flowed  back 
beyond  the  sill  or  foundation  of  the  turning-mill  dam.  Three 
of  them  swear  positively  that  it  is  still-waler  for  twenty-five 
paces  above  the  sill.  Myers  and  Baldwin  are  millwrights,  and 
both  state  that  the  flowing  back  is  owing  to  the  dam  of  Van 
Riper  below.  Thb  is  not  satisfactorily  met  or  disproved  by  the 
answer  or  the  witnesses  of  the  defendants. 

It  is  evident,  therefore,  that  the  command  of  the  injunctioD 
has  been  violated  and  disobeyed  by  the  defendant  Van  Riper. 
As  to  Mann  and  Whitehead,  the  other  defendants,  it  is  suffi- 
ciently proved  that  they  were  instrumental  in  raising  the  dam  to 
its  present  height.  They  put  on  the  last  plank  and  pinned  it. 
It  is  no  justification  to  say,  they  did  this  to  prevent  injury  to  the 
dam,  it  being  in  part  unfinished ;  or  that  the  dam  was  not 
placed  there  at  their  expense  or  through  their  agency.  They 
were  parties  to  the  bill.  The  injunction  had  been  served  on 
them ;  and  in  whatever  capacity  or  with  whatever  view  they 
acted,  if  the  order  of  the  court  was  violated,  they  are  personally 
responsible. 

The  rule  must  be  made  absolute  as  to  all  the  defendants. 

It  is  now  moved  to  dissolve  the  injunction  on  two  grounds : — 
1st.  That  it  was  improvidently  issued — there  being  no  equity  in 
the  bill.     2d.  That  the  equity,  if  any,  has  been  fully  answered. 

On  looking  again  into  the  bill,  I  am  satisfied  that  the  injunc- 
tion was  properly  ordered.  The  defendant,  Van  Riper,  was 
building  or  erecting  a  dam  across  the  brook,  in  lieu  of  the  old 
one,  which  had  been  carried  away  by  a  freshet.  The  old  one 
bad  flowed  the  water  back  above  the  complainant's  line  and  on 
his  soil  and  freehold.  An  action  had  been  brought  in  the  su- 
preme court,  and  a  recovery  had  of  one  hundred  and  forty-five 
dollars,  for  the  damages  sustained.    The  source  of  the  injury  not 
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being  removed,  aDother  action  was  brought,  and  pending  that 
sait  the  dam  was  swept  away  by  a  flood.  I  considered  that  the 
right  of  the  complainant  lo  the  property  on  which  the  injury  was 
oommitted,  had  been  established  by  a  verdict  and  judgment  at 
law,  and  that  the  injury  sustained  was  of  a  permanent  and  irre- 
parable character.  Such  was  the  fair  inference  from  the  bill ; 
and  my  conclusion  was  that  equity  might  properly  protect  the 
complainant  in  the  enjoyment  of  his  right,  against  any  threaten- 
ed injury  of  a  similar  kind.  Hence  the  order  was,  that  the  water 
ehould  not  be  raised  beyond  the  sill,  which  it  was  supposed  bad 
been  established  as  the  line  between  the  parties. 

The  necessary  erection  of  a  new  dam,  on  or  near  the  old  site, 
presented  a  favorable  opportunity  for  the  complainant  to  claim  the 
protection  of  the  court.  If  the  old  dam  had  remained,  this  court 
could  have  afforded  him  no  aid :  he  must  have  been  left  to  his 
remedy  at  law.  But  when  new  works  are  to  be  erected  on  a  for- 
mer possession,  ((he  right  having  been  established,)  equity  may 
restrain:   WeUer  v.  Smeaton,  1  Coa^s  Ch.  R.  102. 

The  former  dam  of  the  defendant  had  been  erected  only  six 
years.  No  grant  to  flow  back  the  water  could  be  presumed ;  the 
length  of  time  was  not  sufficient,  and  the  verdict  of  the  jury 
was  directly  opposed  to  such  presumption.  Such  being  the  case, 
it  was  within  the  legitimate  power  of  the  court  to  interpose  so  as 
to  prevent  future  permanent  mischief  and  injury  to  the  com- 
plainant's possession. 

It  was  supposed,  from  the  scope  of  the  bill,  that  if  the  defen- 
dant raised  hb  dam,  so  as  to  flow  back  the  water  beyond  a  cer- 
laia  point,  the  injury  formerly  experienced  must  necessarily  be 
renewed,  and  become  permanent  and  destructive  of  complain- 
aot'e  property. 

Upon  these  grounds  the  injunction  was  granted. 

The  answer  of  the  defendants  admits  the  suit  and  recovery. 
It  was  prepared  and  filed  after  the  dam  was  completed,  and  de- 
Dies  that  there  is  any  overflow  on  the  complainant's  lands ;  the 
defendant,  Yan  Riper,  claiming  title  to  the  land  seventy  feet 
above  the  turning-mill  dam.  I'he  answer  also  alleges  that  if  the 
46 
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laod  18  (he  complaioant's,  and  any  of  it  is  oveiflowed,  il  unff 
little  or  no  value,  being  eovered  with  rocks  or  stones  at  tbe  boN 
ton),  and  high  rocks  on  the  sides,  and  about  ten  yards  wide  ia 
the  broadest  place ;.  that  the  land  is  not  used  for  any  particubur 
purpose,  and  the  complainant's  mill  above  is  not  injured  in  any 
way  by  the  flowing  back  of  the  water. 

How,  then,  stands-  the  case  ot>  the  nK)tion  to*  dissolve  the 
injuiictioa  7 

The  answer  expressly  denies  that  there  b  any  sHcb  flowing 
back  by  the  dam  as  now  erected)  as  (o^occasion'  ai»y  serioHa  in* 
jury  to  the  complainant's  land.  That  strikes  at  the  equity  of  tbe 
case.  The  injtinction  was  not  intended  to  prevent  any  other 
injury,  than  such  as  might  be  occasioned  by  the  flowing  back  of 
the  water.  None  other  is' charged  or  suggested  in  tbe  bill.  It 
was  no€  irttended  to  injoin  the  defendants  against  any  pomible 
interference,  however  smaU,  with  the  complainant's  rights.  The 
writ  is  never  used  for  such  purpose. 

If  the  case  had  been  presented*  origifiaUy  m  the  shape  in 
which  it  now  at}pears,  the  injunction  would  not  have  been  grant- 
ed ;  and  I  thrnk  it  ought  not  to  be  continued* 

Every  proprietor  of  land  has  undoubtedly  a  right  to  bufid  a 
mill  and  raise  a  head  of  waier  on  his  own  land.  If  in  so  doing 
he  is  about  to  cause  serious  and  irreparable  damage  to  bis  neigb* 
hour's  property^  equity  will  restrain  him ;  but  if  the  injury  w 
comparatively  small  and  may  be  compensated  in  damagesi  as 
injunction  ought  not  to  issue.  Tbe  party  injured  should  be  left 
to  his  legal  remedy.  In  using  small  streams  for  milling  purpoMfl^ 
it  is  almost  impossible  to  prevent  partial  injury  lo  some  proprieCtf 
either  above  or  below  on  the  stream.  If  tbe  injunction  is  to  bt 
used  in  every  case  of  interference,  very  few  of  these  streaoii 
could  be  appropriated  to  any  useful  purpose. 

There  is  no  charge  in  the  bill,  that  the  complainant  is  about 
to  erect  any  other  mills,  or  in  any  other  way  to  appropriate  or 
use  the  residue  of  the  fall  of  the  water  on  bis  premises,  and  thai 
be  is  prevented  from  doing  so  by  this  dam.  It  is  not  pretended 
that  there  is  any  other  mill'site  there.    One  of  the  wiinsMes  wb» 
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( examined,  says  the  flowing  l>ack  of  the  water  will  great^ 
iiqure  the  mill-site  of  the  complainant ;  but  in  the  biU  there  is 
no  such  charge,  nor  Is  the  aid  of  the  court  sought  on  timt  ground. 
There  is  no  pretence  that  this  flowing  back  of  the  wetter  ^fleets 
in  any  way  the  complainant's  mill  above.  Against  such  a  restih, 
if  properly  charged  and  made  out,  the  court  \^ouId  promptly  and 
carefully  guard, 

Ifi  then,  the  injunction  is  continued,  it  must  be  simply  on  the 
ground  thai  the  water  is  flowed  back  a  short  distance,  say  se- 
venly-five  feet,  beyond  the  line,  without  doing  any  material  injury 
to  the  complainant.  And  on  the  same  grouud,  equity  must  inief- 
fixe  in  all  cases  where  the  least  possible  invasiou  of  private  pro- 
perty is  about  to  occur  by  the  erection  of  a  dam.  It  would  have 
ft>  adopt  the  principle,  that  an  injunction  will  issue  for  the  pre- 
ventioa  of  every  trespass  or  infringement  of  right,  when  a  suit^ 
■t  law  might  be  brought  But  that  is  not  the  principle  of  this 
court  There  are  many  cases  in  which  trespass  may  be  main- 
tained, that  will  not  justify  an  injunction.  In  Jerome  ^.  Roas^ 
7  JbAn.  Chan.  R.  331,  the  estabKsbed  doctrine  of  tlie  court  was 
fidljr  recognized,  that  equity  will  not  inteipose  by  injunction  to 
restrain  a  trespass,  where  the  injury  does  not  appear  to  be  irre- 
mediable and  destructive  to  ihe  estate,  and  where  alie  ordinary 
legal  remedy  in  the  courts  of  law  can  afford  adequate  satisfac* 
lioD.  The  trespass  there  was  for  entering  upon  the  plaintifi^'s 
land,  and  digging,  throwing  up  and  carrying  away  large  parcels 
of  stone  from  a  ledge  of  stone  and  mass  of  rock  on  the  premises. 
iAd  action  had  been  brought,  and  a  recovery  had,  at  law ;  bye 
Uie  court  refused  an  injunction. 

It  is  insisted,  however,  that  there  has  been  a  trial  and  recove- 
fy  for  the  injury,  and  therefore  the  complainant  shoitld  be  pro- 
4eeted. 

There  may  be  some  doubt,  from  the  answer,  whether  the  title 
isras  in  issue  in  the  suit  referred  to.  But  suppose  it  to  have  been 
^nade  a  question,  and  settled  by  the  verdict,  in  connection  with 
4he  question  of  damages,  the  amount  of  the  verdict  justifies  the 
^Mchnioo  that  ihe  injury  as  then  j>reseiited  and  shown  was. not 
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small  and  immaterial,  but  serious ;  and  that  the  oTerflonring  oo- 
casioDed  by  the  old  dam  was  much  greater  than  that  caused  by 
the  present  one.  There  is  nothing  in  the  whole  case  to  show 
that  the  present  dam  flows  the  water  back  as  far  as  the  old  one; 
and  without  this,  the  court  cannot  infer  that  the  same  damages 
would  now  be  given  by  a  jury,  or  that  any  thing  more  than 
nominal  damages  would  be  awarded.  The  dam  is  different,  and 
the  site  is  different ;  and  though  the  water  appears  to  flow  to  the 
mill  through  the  same  head  race  as  formerly,  there  is  nothing  to 
show  that  the  quantity  flowing  through  it  is  the  same.  The  mill 
is  now  lower  down  the  stream,  and  less  water  may  answer. 

A  party  having  established  his  tight  at  law,  stands,  in  regard 
Co  trespasses  and  injuries  of  that  character,  in  no  better  situatioa 
than  one  whose  right  is  not  disputed.  Both  are  regulated  by  the 
.  same  rule ;  and  neither  is  entitled  to  the  protection  of  this  couit 
by  injunction  unless  the  injury  is  serious,  and  perroaneot,  and 
destructive  of  the  estate.  I  was  induced  from  the  bill  to  suppose 
that  such  injury  would  result  from  the  dam  in  question,  and  this 
raised  an  equity  in  favour  of  the  complainant.  The  answer  of 
the  defendant  denies  this  equity;  the  facts  do  not  support  it,  and 
the  injunction  must  be  dissolved. 

I  incline  to  believe  that  the  breach  of  the  injunction  was  not 
intentional  on  the  part  of  the  defendants.  It  is  proved  that  Yan 
Biper  gave  special  directions  to  his  workmen,  after  the  injunclkm 
was  served,  not  to  flow  the  water  back  beyond  the  turoiog-mill 
dam.  The  facts  disclosed  in  relation  to  the  interference  of  Munn 
and  Whitehead,  are  strong  to  show  that  their  object  was  not  to 
contemn  the  order  of  the  court  Under  these  circumstances,  and 
seeing  that  the  injunction  is  to  be  dissolved,  no  further  order  will 
be  made  as  to  the  defendants,  than  that  they  pay  the  costs  of  the 
application,  and  also  pay  their  own  costs  on  the  motion  to  dissolva 
the  injunction.  Vide  Partington  and  aL  v.  Baoih  and  oL, 
3  Mer.  148. 

Order  accordingly.  * 
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David  C.  Hutchinson  v.  William  Tindall. 

▲  eottft  of  equity  will  hear  a  party  who  teeka  relief  a^nst  hia  own  act  on 
the  gnmnd  of  intozicatioo,  though  formerly  raoh  hearinf  waa  denied. 

To  avoid  a  contract  on  the  ground  of  intoxication  it  moat  be  shown,  either 
that  the  intoxication  was  prodaced  by  the  act  or  connivance  of  the  person 
against  whom  the  relief  is  soaght,  or  that  an  andae  advantage  was  taken  of 
the  party's  situation. 

If  a  person  while  in  a  state  of  intoxication,  though  not  induced  by  the  aet  or 
proeurement  of  the  grantee,  execute  an  abeolute  conreyanee  of  his  proper- 
ty without  consideration,  equity  will  relieve  against  the  conveyanoe. 

But  if  a  person  while  intoxicated  voluntarily  execute  a  deed  of  trust  for  the 
benefit  of  his  wife  and  children,  equity  will  not  set  it  aside  on  the  ground 
tiiat  ondne  advantage  was  taken  of  his  situation. 

▲  Teeolting  tnist  may  be  established  by  parol. 

BibI  a  trast  coming  within  the  provisions  of  the  statote  of  frauds,  can  never 
ht  estaUiabed  by  parol,  especially  where  there  is  no  mistake  or  onuHieii 
alleged  in  preparing  the  instrument. 

A  declaration  of  trust  requires  no  formality,  so  that  it  be  in  writing  and  have 
•offident  certainty  to  be  ascertained  and  executed ;  and  it  is  not  material 

*  whether  the  writing  be  made  as  evidence  of  the  trust  or  not. 

Where  a  deed  is  made  absolute  on  the  face  of  it,  and  without  any  aetoal  eon. 
aideration  paid,  if  the  grantor  seeks  to  set  it  aside  on  the  ground  of  flrand» 
the  answer  of  the  defendant  setting  up  a  trust,  unless  directly  responsive  to 
the  bill*  will  not  be  evidence  of  the  trust. 

fiat  where  the  grantor  files  his  bill  claiming  the  deed  to  be  a  deed  of  trust,  and 
the  defendant  by  his  answer  admits  it,  the  answer,  it  ieenu,  will  be  good 
•videBce  of  the  trust,  and  a  anfiicient  writnkg  to  support  it. 

Wilson  and  Southard^  for  complainant 

£L  W.  GreeUi  for  defendant. 

Cases  cited  for  complainant  Z  P.  W.  131;  1  Vesey^  19; 
18  Vesey,  16;  4  Dess.  364;  1  Wash.  164;  I  Hen. and Mun. 
70 ;  PtnoeU  on  ConU  67,  69 ;  1  Comyn  on  Con.  3 ;  I  Fonb. 
Eq.  40;  Rev.  Laws,  162;  3  Stark.  Ev.  996,  1002;  7  Vesey, 
219;  1  P.  W.  618;  3  Atkyns,  388;  1  Ves.  and  B.  378; 
1  Jokn.  Chan.  R.  281,  428 ;  2  AUcyns,  384;  1  Aikyns,  447; 
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3  Atkyns,8]  1  Ves.andB.  624;  1  Dess.  337;  2Panfi.l003; 
3  HaU.  71. 

Cases  cited  for  defendant  I  Veseff^  19;  18  Vesey^  12;  lEq. 
Cos.  Ab.  88;  1  Oreen,  242;  4  Wash.  C.  C.  R.268]2Kenfs 
Cam.  A51;  \3Vesey,88]  3Bro.  C.  U3;  AKenfsCam.  4S6; 
1  John.  Chan.  22.  251 ;  3  Stark.  Ev.  1018-19 ;  2  Atkyns,  203 ; 
1  F\mb.  Eq.  200,  (o)  ]2P.W.  161. 

The  Chancellor.  '  The  complainant  seeks  the  decree  of 
this  court  to  set  aside,  as  fraudulent  and  void,  a  deed  from  him- 
self and  wife  to  the  defendant,  for  a  farm  of  about  one  hundred 
and  seven  acres,  in  the  county  of  Burlington.  He  all^^es,  that 
while  in  a  state  of  great  intoxication,  at  the  dwelling-hooee  of 
the  defendant,  where  he  was  invited  to  drink  and  did  drink  spi- 
ritous  liquor,  he  was  requested  by  the  defendant  to  sign  a  paper 
which  was  presented  to  him,  and  that  he  undertook  to  sign  bis 
name  to  it,  but  believes  he  did  not  sign  it.  A  few  days  after,  he 
was  informed  by  Nathaniel  Dunn  that  he  had  signed  the  paper, 
and  that  it  was  a  deed  conveying  lo  him  his  farm  in  fee  simple. 
He  has  no  recollection  of  having  signed  such  instrument,  and 
must  have  been  wholly  or  partially  deprived  of  his  undeiBtaiid- 
ing  at  the  time.  That  the  deed  is  wholly  without  a  good  or  val- 
uable consideration.  The  prayer  of  the  bill  is,  that  the  deed  and 
the  record  of  it  may  be  cancelled,  or  that  the  defendant  may  te 
compelled  to  pay  to  the  complainant  the  full  value  of  the  farm. 

The  defendant  says,  in  answer,  that  Hutchinson  and  wifi^ 
made  and  executed  the  deed,  for  the  consideration  of  two  thoo^^ 
sand  dollars,  expressed  in  the  instrument ;  that  it  was  ackoow^ 
lodged,  on  the  day  of  its  date,  before  Andrew  Rowan,  esquires^ 
by  the  grantors,  and  afterwards  recorded.   That  the  property  ^ 
acquired  with  the  money  of  Hutchinson's  wife,  who  was  the  i 
ter  of  defendant ;  and  Hutchinson  having  become  habitually  iim'- 
temperate,  he  was  induced,  at  the  solicitation  of  his  sieteri  r^ 
consent  to  become  a  trustee  for  herself  and  children,  in  case  th^ 
complainant  and  his  wife  should  chooee  voluntaryy  to  oonfQf 
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way  part  of  the  property  to  him  for  that  purpose.  That  on  the 
day  the  deed  bears  date,  the  complainant  and  his  wife  came  to 
defendant's  house,  and  there  voluntarily  proposed  to  convey  to 
defendant  the  premises  in  fee  simple  for  the  benefit  of  the  wife 
jtfid  children  of  the  complainant,  and  desired  a  deed  to  be  pre- 
pared for  that  purpose.  That  defendant  prepared  the  deed,^  and 
read  it  over  carefully  to  both  Hutchinson  and  his  wife,  and  then 
ddivered  it  to  Hutchinson,  who  with  his  wife  went  immediately 
to  Andrew  Rowan's  to  have  it  acknowledged.  They  afterwards 
fstamed  and  delivered  the  deed,  executed  and  acknowledged,  to 
the  defendant.  He  expressly  denies  that  Hutchinson  was  intoxi- 
caled  or  in  any  way  deprived  of  his  reason  or  understanding;  and 
alleges  thai  he  was  not  under  the  influence  of  intoxication,  and 
was  fully  competent  to  dispose  of  his  property^  and  that  the  deed 
was  executed  voluntarily,  and  with  a  full  knowledge  and  under- 
alaading  of  its  contents.  He  also  expressly  denies  giving  to  com^ 
piainant  any  spiritous  or  other  intoxicating  liquor  until  after  he 
had  prepared  the  deed  and  read  it  to  complainant,  nor,  as  he  be- 
lieves, until  the  complainant  and  his  wife  returned  from  esquire 
Rowan's;  when,  observing  that  the  complainant  was  trembling 
fer  the  want  of  his  ordinary  stimulus,  he  gave  him  some  with  the 
consent  of  his  wife,  believing  it  would  be  of  service ;  and  so  far 
aa  the  defendant  knows,  the  complainant  drank  no  other  spirit- 
ana  liquor  that  day. 

The  defendant  further  admits,  that  he  paid  no  part  of  the  con- 
sideration money ;  and  alleges  that  he  holds  the  property  for  the 
vse  and  benefit  of  the  wife  and  children  of  the  complainant ; 
and  that  be  has,  with  his  own  funds,  paid  oflT  a  mortgage  on  the 
premises  of  four  hundred  and  fifty-three  dollars  and  thirty-three 
cents,  and  caused  it  to  be  delivered  up  to  be  cancelled. 

He  does  not  object  to  a  decree  securing  more  satisfactorily  to 
tba  wife  and  children  of  complainant  their  interests  under  the 
deed,  nor  to  another  trustee. 

Much  testimony  has  been  taken  on  both  sides  to  show  the  real 
otoation  of  Hutchinson  at  and  about  the  time  the  deed  was  exe- 
CMlad.    It  appears  that  be  was  an  intemperate  maUi  sometimea 
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drinkiug  to  excess,  and  carrying  his  iniemperance  so  far  as  (o 
occasion  at  times  something  like  temporary  derangemeot  He 
had  a  wife  and  five  children,  and  owned  a  farm,  which,  with 
the  improvements  on  it,  was  worth  upwards  of  two  ihousaod 
dollars ;  and  that  he  had  received  of  his  wife  more  than  thai 
amount  of  property,  with  which  lie  was  enabled  to  settle  bunself 
comfortably  in  the  world.  He  had  been  much  in  liquor  about 
the  time  the  deed  was  given,  and  some  of  the  witnesses  state  thai 
on  the  morning  of  that  day  they  saw  him  stagger  as  he  walked. 
He  got  into  his  brother's  house  by  holding  on  to  the  door  poets, 
and  could  not  get  into  his  wagon  without  assistance.  The  wit- 
nesses differ  in  regard  to  his  capacity  for  business  at  the  time  he 
made  the  deed,  as  is  usual  in  cases  of  this  kind.  My  own  con- 
clusion from  the  whole  of  the  evidence  is,  that  he  was  not  so  fiir 
intoxicated  as  to  be  rendered  incapable  of  transacting  every  kind 
of  business,  but  that  he  was,  nevertheless,  considerably  under 
the  influence  and  excitement  of  ardent  spirits,  and  not  compeiani 
to  attend  to  his  concerns  with  prudence  and  judgment.  He  was, 
at  least,  partially  intoxicated,  and  to  such  a  degree  that  the  court 
must  apply  to  this  case  the  principles  that  apply  to  similar  cases 
when  a  party  comes  to  have  a  contract  set  aside  on  the  ground  of 
intoxication. 

These  principles  have  frequently  been  discussed  in  this  court, 
and  appear  to  be  settled.  From  all  the  cases  it  may  be  laid 
down, 

1.  That  the  court  will  hear  any  person  who  seeks  relief  on  tbii 
ground.  Formerly  such  hearing  was  denied.  The  party  setting 
up  such  defence  could  not  be  heard  :  Johnson  v.  Medlicoitj  cited 
3  P.  W.  130. 

2.  That  the  fact  of  intoxication  is  not  of  itself  sufficient  to 
avoid  a  contract :  Cory  v.  Corpj  I  Ves.  sen.  19. 

3.  That  to  avoid  the  contract,  it  must  be  shown,  either  that  the 
intoxication  was  produced  by  the  act  or  connivance  of  the  perm 
against  whom  the  relief  is  sought,  or  that  an  undue  advantage 
was  taken  of  the  party's  situation  :  Cooke  v.  Clayworih^  18  Vu- 
12 ;  Adm'rs  of  WUmurt  v.  Morgan,  Opin.  of  Oh.  WiUiamsm, 
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Mar.  1827 ;  Crane  v.  Conklin,  Saxtm^  346 ;  Pettinger  v.  Pet- 
tmger.* 

GoDflidering  these  principles  as  settled,  we  are  to  inquire,  in  the 
flrat  place,  whether  the  intoxication  of  the  party  was  procured  in 
any  way  by  the  defendant.  Upon  this  part  of  the  case  there  is 
DO  doubt.  The  allegation,  though  made  very  directly  in  the 
bill,  is  shown  to  be  wholly  incorrect.  No  liquor  was  furnished 
by  the  defendant,  or  any  of  the  family,  until  in  the  afternoon, 
after  the  whole  business  was  completed.  Then  a  little  was  giv- 
en, with  the  consent  of  Mrs.  Hutchinson.  Not  only  so,  but  there 
is  no  evidence  that  he  tasted  any  thing  at  esquire  Rowan's,  or  in 
gdog  or  returning  thence.  If,  then,  he  was  intoxicated,  it  was 
noC  through  the  agency  of  the  defendant. 

We  are  next  to  inquire  whether  any  undue  advantage  was 
taken  of  bis  situation.  Was  the  contract  an  unconscionable  one? 
Was  the  act  unreasonable  or  improper? 

If  this  is  to  be  considered  an  absolute  conveyance — as  it  ap- 
pears to  be  on  the  face  of  it — there  having  been  no  consideration 
pa&l,  it  would  appear  to  be  unreasonable.  No  one  can  presume 
that  Hutchinson  intended  to  give  away  all  his  farm ;  and  if  such 
pretension  were  set  up  by  the  defendant,  I  think  the  court  would 
relieve  against  it. 

If  it  is  to  be  considered  a  deed  of  trust,  as  alleged  by  the  de- 
fendant^ then  the  case  is  essentially  altered,  for  there  is  a  good 
consideration  to  support  the  instrument.  We  find  from  the  evi- 
dence, that  such  a  step  had  been  contemplated.  The  complain- 
ant had  been  advised  that  very  morning  by  Dunn,  one  of  his 
ciwn  witnesses,  to  give  a  deed  of  trust  or  power  of  attorney  to 
one  of  his  brothers ;  and  he  said  he  could  not  do  that,  but  he 
wanted  somebody  to  act  for  him.  This  same  witness  tells  us 
three  different  times  in  the  course  of  his  examination,  that  Hutch- 
inson believed  it  was  a  deed  of  trust  he  whs  signing.  Taking 
this  to  be  the  fact,  I  canni  t  undertake  to  say  that  such  convey- 
ance was  ufjreasonable  or  iniproper.  The  property  was  purcha- 
sed with  the  money  of  the  wife.  She  had  borne  to  him  five 
•  Ant«,  pa|^  156. 
46 
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childreo,  who  were  to  be  taken  care  of  and  provided  hr.  He- 
was  an  inlemperate  man.  He  appeared  to  be  sensible  of  bk  ioa- 
bilily  to  manage  his  own  concernsi  at  all  times,  in  a  proper 
way.  If,  under  these  circumstances,  he  thought  proper  to  place 
this  part  of  his  property  in  the  hands  of  a  friend  for  the  benefil 
of  his  wife  and  cliildren,  a  court  of  equity  will  hardly  interfere 
to  set  it  aside,  on  the  plea  cf  an  improper  advantage  being  takeo 
of  the  party's  situation. 

The  question  then  arises,  How  is  this  deed  to  be  made  a  deed 
of  trust?  It  is  absolute  on  the  face  of  it ;  how  then  can  it  be 
altered  in  its  terms  by  parol  proof? 

If  this  were  a  lesulting  trust,  the  case  would  be  clear  of  ihb 
difficulty  ;  for  such  a  trust  may  be  established  by  parol.  But  it 
is  a  tiust  of  a  different  character,  coming  within  the  provisions 
of  the  statute  of  frauds.  Such  a  trust  can  never  be  established 
by  parol,  especially  where  there  is  no  mistake  or  omission  alleged 
in  preparing  the  instrument.  In  some  instances  of  that  descrip- 
tfon,  such  proof  has  been  received ;  and  many  judges  are  of 
opinion  that  the  security  intended  to  be  guaranteed  by  the  statute 
has  been  thereby  already  greatly  diminished. 

It  is  sought,  in  this  case,  to  establish  and  define  the  trust,  by 
the  answer  of  the  defendant.     In  that,  as  has  been  seen,  be 
states  what  he  alleges  to  be  the  true  consideration  of  the  convey- 
ance;-and  proffers  bis  willingness  to  execute  a  declaration  of 
trusty  or  secure  the  interest  of  the  wife  and  children  in  any  way 
the  court  may  direct.     Can  this  answer  of  the  defendant  be  re- 
cognized as  competent  and  sufficient  evidenoe  to  estabibb  the 
trust?    A  declaration  of  trust  requires  no  formality,  so  that  it  be 
in  writing,  and  have  sufficient  certainty  to  be  ascertained  and 
executed.    It  may  be  in  a  letter,  or  upon  a  memorandum;  and 
it  is  not  material  whether  the  writing  be  made  as  evidence  of  tk 
trust  or  not.     The  recital  in  a  deed  has  been  held  to  be  a  suffi- 
cient disclosure :  Bellamy  v.  Bxarrow^   Ca.  Tern.   Talb,  91  \ 
Deg  V.  Deg,  2  P.  W,  412;  Kirk  v.  Webb,  Free.  Gh.  84; 
Jeremy's  Eq.  22. 

It  has  been  held  in  the  English  courts,  that  an  answer  lo  s 
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till  may  be  a  good  declaration  of  trust.  I  am  incliued  to  believe 
that  if  the  present  complainant  had  filed  a  bill  claiming  this  deed 
to  be  a  deed  of  trust,  and  praying  that  it  might  be  so  decreed, 
according  to  the  original  intention  of  the  parties,  that  the  answer 
of  the  defendant,  admitting  the  trust,  would  have  been  good  evi- 
dence of  it.  It  would  have  amounted  to  a  sufficient  declaralioa 
of  the  trust.  But  it  would  seem  to  be  different  when  a  complain- 
ant seeks,  on  the  ground  of  fraud,  to  set  aside  a  deed  absolute 
OQ  the  face  of  it,  and  confessedly  without  any  actual  considera- 
UoD  paid ;  for,  as  was  well  observed  by  the  complainant's  coun- 
sel, to  suffer  a  defendant  in  such  case  to  come  in  and  avoid  the 
claim,  by  setting  up  a  trust,  would  \ye  to  permit  him  to  create  a 
trust  according  to  his  own  views,  and  thereby  prevent  the  conse- 
quences of  a  fraud.  And  yet  respectable  authorities  appear  to 
cofMidertbat  it  may  be  done.  In  Hampton  v.  Spencer  4*  ^  ^^'t* 
tra.,  2  Vern.  288,  the  case  was  this.  The  complainant,  Hamp- 
too,  in  consideration  of  eighty  pounds  paid  by  tlie  defendant, 
Spencer,  conveys  a  house  and  surrenders  a  copyhold  estate  to  the 
defendant  and  his  heirs.  The  bill  was  for  a  reconveyance  on 
payment  of  the  remainder  due  of  the  eighty  pounds  and  inte- 
rest. The  defendant,  by  answer,  insisted  that  the  conveyance 
was  absolute  to  him  and  his  heirs,  without  any  proviso,  clause  or 
^reement  that  the  complainant  might  redeem ;  but  confessed  it 
was  in  trust,  that  after  the  eighty  pounds,  with  interest,  was  paid, 
^fendant  should  stand  seized  for  the  benefit  of  tlie  complainant's 
wife  and  children,  although  no  such  trust  was  declared  in  wri- 
iiog.  For  the  complainant  il  was  insisted,  (as  was  done  in  tliis 
case,)  that  he  having  replied  to  the  defendant's  answer,  who  had 
not  made  any  proof  of  such  pretended  trust,  he  was  bound  by 
hk  confession  that  be  was  not  to  have  the  estate  absolutely  to 
himself,  and  no  regard  ought  to  be  had  to  the  matter  set  forth  in 
avoidance  of  the  complainant's  demand,  because  the  defendant 
liad  not  proved  it ;  yet  the  court  decreed  the  trust  for  the  beriefit 
<}f  the  wife  and  children.  This  is  certainly  a  stiong  decision  in 
Avor  of  the  defendant.  The  only  difference  in  the  two  cases  is, 
4bai  io  the  one  case  the  complainant  sought  to  redeem,  and  im 
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the  Other  he  seeks  to  set  aside  the  original  conveyaace;  and  I 
do  not  see  that  this  difference  varies  the  principle.  The  trust  is 
not  charged  in  the  bill  in  either  case. 

The  general  rule  in  relation  to  answers,  how  &r  they  shall  be 
considered  as  evidence,  is,  that  when  a  party's  answer  is  respon- 
sive to  the  bill,  it  shall  be  evidence ;  but  when  he  undei takes  to 
set  up  new,  distinct  and  affirmative  matter,  not  fairly  responsive 
to  the  bill,  such  matter  must  be  proved.     What  shall  be  consid^- 
ed  responsive  to  the  bill,  is  often  a  subject  of  controversy.    Here 
the  parly  is  required  by  the  bill  to  disclose  what  was  the  conside- 
ration of  the  deed.     In  answer,  he  stales  what  consideration  ap. 
pears  on  the  face  of  the  deed,  to  wit,  the  sum  of  two  thousand 
dollars.     He  is  also  required  to  disclose  whether  he  has  paid  the   m 
consideration,  or  secured  it  to  be  paid.     To  this  be  answers,  that  ^ 
he  paid  no  part  of  the  consideration  money  expressed  in  the  deed,  ^ 
and  that  there  was  none  to  be  paid  according  to  the  original  un — 
derstanding  between  the  parties  to  the  said  deed  of  conveyance ;  S 
and  that  he  holds  the  said  premises,  not  for  his  own  use  or  bene — - 
fit,  but  for  the  use  and  benefit  of  the  family  of  the  said  Hutch — 
inson. 

I  incline  to  the  opinion  that  this  must  be  considered  matter  in^ 
avoidance,  and  not  properly  responsive  to  the  bill.    There  is  n^ 
trust  charged,  or  any  thing  in  the  nature  of  a  trust.     When  th« 
complainant  inquired  what  was  the  consideration  of  the  deed, 
and  whether  any  part  of  it  was  paid  or  secured  to  be  paid,  be 
intended  a  money  consideration.   He  had  no  reference  to  any  use^  * 
declaration  of  trust,   covenant,  or  understanding  between  tbe 
parties.     It  was  simply  as  to  the  money  paid  or  secured  to  be 
paid.    He  had  a  right  to  make  inquiry  as  to  that  and  omit  every 
thing  connected  with  it.     The  authorities  on  this  subject  are  not 
entirely  uniform,  arising  chiefly  from  the  difl&culty  of  apptjring 
the  rule  to  the  particular  case.    In  Gilb.  L.  E.  46,  there  is  a 
leading  case  decided  by  lord  chancellor  Cowper.    It  was  a  bill  by 
creditors  against  an  executor  for  an  account     The  executor 
etated  in  his  answer,  that  the  testator  left  eleven  hundred  pounds  in 
his  hands,  and  that  afterwards,  on  a  settlement  with  the  teslalo^ 
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be  gave  bis  bond  for  one  thousand  pounds,  and  tbe  other  hun- 
dred pounds  was  given  him  by  the  testator  as  a  gift  for  his  care 
and  trouble.  There  was  no  other  evidence  of  the  eleven  hun- 
dred pounds  having  been  deposited  with  the  executor.  A  replica- 
tion was  filed ;  and  it  was  ruled,  that  what  was  confessed  and 
admitted  by  the  answer  was  good  against  the  <;lefendant,  but 
that  he  must  establish  by  proof  what  was  inserted  by  way  of 
avoidance;  or  in  other  words,  he  must  be  charged  with  the 
whole  sum  unless  he  could  prove  the  gift  as  he  had  stated  it.  In 
Thompson  v.  Lambj  7  Ves.  687,  lord  Eldon  said  he  was  clear- 
ly of  opinion,  a  person  charged  by  his  answer,  cannot  by  his  an- 
swer discharge  himself.  And  tbe  same  rule  was  admitted  in 
Boardman  v.  Jackson^  2  Ball  and  Beat.  382.  In  Beckwith  v. 
Butler^  I  Wash,  Rep.  224,  the  court  say,  the  answer  of  a  de- 
fendant in  chancery  is  not  evidence  where  it  asserts  a  right  aflSr- 
matively,  in  opposition  to  the  plaintiff's  demand.  In  such  a 
case  he  is  as  much  bound  to  establish  it  by  different  testimony, 
as  tbe  plaintiff  is  to  sustain  his  bill.  It  would  be  monstrous  in- 
deed if  an  executor,  when  called  upon  to  account,  were  permit- 
ted to  swear  himself  into  a  title  of  part  of  the  testator's  estate. 
See  also  Paynes  v.  Coles,  1  Munf.  R.  373 ;  Bush  v.  Living- 
Stan  and  aL,  2  Caine^s  Ca.  in  Er.  66.  In  Green  v.  Hart, 
1  John.  Rep.  580,  the  doctrine  was  carried  out  to  its  fullest  ex- 
t^it  by  tlie  court  of  errors  in  New- York.  Hart  charged  in  his 
bill,  that  he  paid  a  full  and  valuable  consideration  for  the  note 
endorsed  to  him  by  Green ;  and  Green,  in  his  answer  to  this 
charge,  and  to  the  interrogatory  founded  on  it,  alleged  that  part  of 
the  consideration  was  usurious.  Chancellor  Lansing  held,  that  this 
allegation  was  merely  in  avoidance,  and  was  not  sufficient  with- 
<ni  other  proof.  The  decree  was  affirmed  by  the  unanimous 
Ofrioion  of  the  court  of  errors.  Mr.  justice  Spencer,  in  delivering 
the  judgment  of  the  court,  said,  '*  I  view  tbe  appellant's  answer, 
charging  usury,  as  insisting  on  a  distinct  fact  by  way  of  avoid- 
ance. The  respondents  having  replied,  and  given  him  an  op- 
portunity to  prove  the  fact,  and  he  having  failed  to  do  so,  his 
answer  is  no  evidence  of  the  fact.    This  is  a  well  established 
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principle  in  chancery  proceedings,  and  will  be  found  recognized 
in  every  treatise  on  evidence  in  that  court."  In  Hart  v.  Ten 
Eyck^  2  John,  Chan.  R,  62,  chancellor  Kent  recognized  ihcse 
authorities,  and  approved  the  rule  as  perfectly  just ;  saying,  that 
a  contrary  doctrine  would  be  pernicious,  and  render  it  absolutely 
dangerous  to  employ  the  jurisdiction  of  this  court ;  inasmuch  as 
it  would  enable  the  defendant  to  defeat  the  plaintiff's  just  de- 
mand by  the  testimony  of  his  own  oath,  setting  up  a  discbarge 
or  matter  in  avoidance.  That  was  the  case  of  an  account,  and 
the  question  was,  whether  the  charges  for  disbursements  should 
be  allowed  upon  the  strength  of  the  answer.  It  was  adjudged 
that  they  could  not.  This  decree  was  afterwards  reversed  in  the 
court  of  errors,  and  upon  this  very  point ;  but  as  there  is  no  re- 
port of  the  case,  (other  than  a  mere  note  in  I  Coir.  i2.  744,) 
and  the  precise  view  of  it  cannot  be  ascertained,  I  am  not  dis- 
posed to  consider  it  as  overturning  a  whole  series  of  decisions, 
such  as  have  been  referred  to.  Out  of  this  last  adjudication  has 
grown  the  later  one  (in  the  same  court)  of  Woodcock  v.  Bennet^ 
I  Cowen,  711,  where  a  pretty  broad  and  general  answer  was 
considered  as  responsive  to  the  bill ;  but  on  examination  I  think 
this  last  case  proves  nothing  to  the  point,  for  the  answer  is  noC 
more  broad  and  spreading  than  the  interrogatory. 

It  is  to  be  remarked,  that  in  all  the  authorities  referred  to,  the 
matter  set  up  in  avoidance  was  one  of  personal  benefit  to  the 
defendant.  It  was  an  attempt  to  make  evidence  for  himself.  la 
ihat  particular,  this  case  is  different ;  for  the  party  seeks  no  bene- 
fit growing  out  of  the  trust.  I  am  not  prepared  to  say  that  this 
difference  will  alter  the  principle.  If  the  facts  alleged  are  not  re- 
sponsive to  the  bill,  they  are  of  no  avail.  It  is  the  peculiar  privi- 
lege of  the  complainant  in  this  court,  to  say  how  far,  and  to 
what  particular  points  of  the  case,  he  will  probe  the  conscience 
of  the  defendant,  and  thereby  make  him  a  witness.  Advantage 
may  be  taken,  at  times,  of  this  privilege,  so  as  to  hinder  justice; 
but  the  evil  is  small  compared  with  what  would  result  from  con- 
sidering the  whole  of  the  defendant's  answer  as  evk]ence,  wbetiier 
strictly  responsive  to  the  bill  or  not. 
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Independently  of  the  answer,  the  allegations  respecting  the 
triMt  are  not  proved.  The  strongest  evidence  is  that  of  Dunn  } 
who  states  it  as  his  t)elief,  that  Hutchinson,  when  he  executed 
Ihe  deed,  thought  it  was  a  deed  of  trust  This  might,  with 
iMNne  of  the  other  circumstances  in  the  case,  be  sufficient  to  es- 
tablish a  trust  of  some  kind  ;  but  it  leaves  us  entirely  ignorant  of 
the  nature  of  the  trust  intended  ;  and  if  a  trust  be  of  so  vague  a 
character  that  a  court  cannot  tell  how  to  construe  or  to  execute  it, 
k  is  as  none.  There  is  some  other  evidence,  but  in  my  view 
very  inconclusive.  The  facts,  that  Hutchinson  spoke  of  thi» 
deed  afterwards  in  the  presence  of  one  of  the  witnesses ;  that  he 
was  present  when  the  agreement  for  a  lease  was  made  between 
Tiodall  and  Hughes,  and  when  TindaU  paid  off  the  mortgage 
to  Cubberly,  do  not  either  separately  or  in  the  aggregate,  prove 
the  fact  of  a  trust,  or  the  terms  of  it. 

From  this  view  of  the  law  and  the  evidence,  there  is  no  trust 
made  out  in  this  case — unless  allegations  of  trust  contained  in  an 
answer  are  exceptions  to  the  general  rule.  The  decision  in 
Vertum  would  seem  to  favor  this  idea ;  but  I  cannot  find,  after 
a  diligent  search,  that  it  has  ever  been  followed.  And  not  being 
saUsfied  with  its  correctness,  I  feel  unwilling  to  make  it  the 
foundation  of  a  judicial  decision.     The  result  then  is, 

1.  That  Hutchinson  was,  by  reason  of  his  situation,  entitled 
to  the  protection  of  the  court,  so  far  as  to  authorize  an  inquiry 
whether  the  intoxication  was  procured,  or  whether  any  advan- 
tage was  taken  of  his  situation. 

2.  That  the  deed  being  executed  while  in  this  slate,  for  an  al- 
leged consideration  on  the  face  of  it  of  two  thousand  dollars,  which 
it  is  admitted  is  not  to  be  paid  and  was  not  intended  to  be ;  and 
the  trust  asserted  by  the  defendant  in  his  answer  not  being 
proved,  it  cannot  be  sustained  for  the  purposes  of  that  trust ; 
and  no  other  purpose  or  trust  being  set  up,  or  pretended,  the  deed 
18  without  consideration,  and  void  as  against  the  grantor. 

I  am  of  opinion,  therefore,  that  the  deed  ought  to  be  delivered 
up  to  be  cancelled,  and  that  the  property  be  reconveyed  by  Tin- 
dall  to  Hutchinson ;  and  aa  I  have  no  reason  to  believe  that  any 
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actual  fraud  was  intended,  I  think  it  right  that  Tindall  should 
be  allowed  the  amount  he  paid  to  discharge  the  Cubberly  mort- 
gage, together  with  interest  on  it,  and  that  the  cancellation  and 
reconveyance  be  upon  that  condition. 

I  have  considered  this  case  under  the  conviction  that  the  sit- 
uation of  Hutchinson  was  such,  at  the  time  of  the  transaction, 
as  to  entitle  him  to  the  protection  of  the  court  In  this  matter  of 
fact  I  may  possibly  be  mistaken ;  although,  I  am  free  to  declare, 
that  after  anxiously  reviewing  the  whole  testimony,  1  see  no  rea- 
son to  doubt  the  conclusion.  If,  however,  I  should  be  in  errbr, 
it  would  not  materially  alter  the  rights  of  the  parties :  for  if  the 
trust,  as  set  up  by  the  answer,  cannot  be  sustained,  no  benefit 
can  accrue  under  or  out  of  it  to  those  who  informally  claim  as 
cestui  que  trusts,  and  for  whose  interest  alone  the  court  has  been 
asked  to  sustain  this  deed.  No  other  trust  or  purpose  is  pretend- 
ed ;  and,  of  course,  none  other  can  be  established.  The  deed 
being,  then,  without  consideration,  could  not  enure  to  the  bene- 
fit of  the  grantee.  It  would  be  decreed  for  the  benefit  of  the 
grantor,  as  a  resulting  trust.  And,  although  it  could  not  be  so 
decreed  with  the  present  pleadings,  the  complainant  might  be 
permitted  to  file  a  supplemental  bill,  and  have  the  benefit  of 
such  decree. 

Costs  are  not  allowed  on  either  side,  as  against  the  other* 
Decree  accordingly. 


Ann  Oliver  v.  Mary  Oliver  and  others. 

The  testator  hj  his  will  ^ires  personal  and  real  estate  in  trust  to  proTtde  a 
home  or  residence  for  his  daaghters,  the  survivor  or  survivors  of  them,  so 
long  as  they  remain  single  and  unmarried.  Held  that  the  trustee  was  hound 
to  provide  one  home  or  residence  for  all  the  daughters,  and  not  a  home  or 
residence  for  each  one  separately. 

If  the  trustee,  hj  her  misconduct,  deprives  the  cestui  que  trust  of  the  free  en. 
joyment  of  the  trust  fund  in  the  mode  pointed  out  by  the  testator,  equity 
anf  dinot  that  aha  abaU  en^joy  it  in  a  diUfoieot  mode. 
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Bm  this  eourt  will  not  interfere  with  the  appropriation  of  the  trust  fand  eo  as 

to  direct  it  differently  from  the  intention  of  the  testator,  except  in  a  Tory 

dear  case. 
A  mere  diflerenee  of  opinion  amon^  the  cestui  que  trusts,  or  an  indisposition 

to  lire  under  the  same  roof,  will  not  be  sufficient. 
•  Jlb  amicable  adjustment  of  a  family  controversy  recommended,  and  the 

ofnalon  of  the  court  withheld  to  afford  an  opportunity  for  that  purpose. 

This  bill  was  filed  by  the  GomplaiDaot,  as  one  of  the  lega- 
tees and  cestui  que  trusts  under  the  will  of  her  falher,  John 
Oliver,  deceased,  against  the  executrix  and  trustees  named  in 
the  will.  The  prayer  of  the  bill  is,  that  an  account  of  the  per- 
sonal estate  may  be  rendered  by  the  executrix ;  that  the  will 
may  be  established  ;  that  an  account  may  be  taken  of  the  trust 
fund  ;  and  that  the  trusts  may  be  performed  under  the  direction 
of  ibe  court  The  grounds  of  the  relief  sought  for  by  the  com- 
plainant, are  stated  in  the  opinion  of  the  chancellor. 

W.  Balsted  and  Wallj  for  complainant. 

H.  W.  Green  and  Southard,  for  defendants. 

The  Chancellor.  John  Oliver  died  at  Bordentown,  in  the 
county  of  Burlington,  in  the  latter  part  of  April,  eighteen  hun- 
dred and  twenty-four,  leaving  a  last  will  and  testament  duly  ex- 
ecuted to  pass  real  estate.  After  disposing  of  sundry  specified 
parts  and  prtions  of  real  and  also  of  personal  property,  he  gave 
all  bis  writings,  notes,  bills,  bonds,  stock,  and  debts  due  to  him, 
to  bis  daughter  Mary,  in  trust  to  pay  all  his  debts  and  expenses, 
and  to  divide  the  residue  into  ten  equal  parts  or  shares ;  one  for 
each  of  his  sons,  viz.  John,  Washington,  Franklin,  and  Thomas  ; 
and  one  for  each  of  his  daughters,  viz.  Elizabeth,  Margaret, 
Rebecca,  Ann,  and  Mary.  The  remaining  share  he  gave  to 
Mary  in  trust,  to  manage  the  same  for  the  aid  and  assistance  of 
Sarah,  the  wife  of  his  son  Robert,  and  their  children,  in  such 

*  NoTS.    In  compliance  with  the  recommendation  of  the  ohancellori  the 
SMHS  was  sstUed  hy  the  psrtiM. 
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way  and  manaer  as  she  the  said  Mary,  in  prudence,  migiit  jadge 
best ;  and  directed  that  no  person  should  call  her  to  a  settlement ; 
that  her  own  prudence  and  conscience  should  be  her  guide  and 
judge.     The  will  then  makes  the  following  provision : — ^^  Item. 
All  the  residue  of  my  real  estate  in  Boidentown  and  Cbeslerfidd, 
also  in  Bucks  county,  Pennsylvania,  together  with  all  the  resi- 
due of  my  personal  estate  of  every  description  whatsoever,  and 
wheresoever  the  same  may  be,  I  give  to  my  son  Thomas  Oliver 
and  his  heirs,  and  to  my  daughter  Mary  and  her  heirs,  in  trusty 
for  the  uses  and  purposes  herein  after  mentioned  ;  that  is  to  say, 
in  order  to  provide  a  home  or  residence  for  my  daughters  Mary, 
Margaret,  Ann,  and  Rebecca  Oliver,  the  survivor  or  survivors 
of  them,  so  long  as  they  remain  single  and  unmarried.     It  is  mj 
will  that  my  said  daughters,  the  survivors  or  survivor  of  them, 
shall  have  and  hold  the  aforesaid  residue  for  and  during  the  time 
my  said  daughters,  the  survivors  or  survivor  of  them,  remain 
single  and   not  married.     Also  it  is  my  will  that  my  daughter 
Mary  shall  receive  the  rents  and  profits  of  the  said  residue  for 
the  use  of  herself  and  sifters,  and  have  the  care  and  manage- 
ment of  the  family ;  and  that  the  annual  proceeds  of  my  point 
fishery  at  William  Moon's,  shall  be  subject  to  the  payment  of 
Ann  Brookes  Radstrake's  legal  demands  against  my  estate,  and 
to  be  paid  by  my  said  daughter  Mary."     The  testator  then  di- 
rects, that  at  the  termination  of  the  estate  thus  given  to  his  sin- 
gle daughters,  the  trustees  shall  sell  it,  and  divide  the  net  pro- 
ceeds among  all  his  children  ;  and  of  his  said  will  appointed  his 
daughter  Mary  sole  executrix — who  duly  proved  the  same,  after 
the  decease  of  the  testator,  before  the  surrogate  of  Burlington. 

The  bill  is  filed  by  Ann  Oliver,  against  Mary  Oliver,  as  exec- 
utrix, for  an  account  of  the  personal  estate;  and  against  ber 
and  Thomas  P.  Oliver,  as  trustees  under  the  will ;  and  especial- 
ly against  Mary  as  one  of  the  trustees,  specially  entrusted  with 
the  receipt  of  the  rents  and  profits  of  the  trust  propeKy,  and  the 
appropriation  of  them  according  to  the  wiH ;  and  charges  that  ^ 
they  have  been  misapplied,  and  that  complainant  has  been  oUi-  — 
ged  by  maltreatment  on  the  part  of  Mary^  Id  leiive  the  i 
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and  catiDot  reside  with  her ;  and  prays  that  an  account  may  be 
taken,  and  tbe  will  established,  and  ihe  (rusts  performed,  under 
the  direction  of  this  court. 

The  answer  denies  the  charges  of  misapplication,  mal-treat* 
meat,  &c. ;  and  insists  that  if  Ann,  the  complainant,  has  not 
received  her  full  proportion  of  tlie  fund,  it  is  because  she  refuses 
to  live  with,  the  rest  of  the  family ;  that  she  has  voluntarily,  and 
without  cause,  left  them,  and  taken  up  her  residence  else- 
where. 

On  looking  into  this  case,  it  appears,  that  the  executrrx  has 
k>ng  since  settled  up  the  personal  estate  according  to  law  ;  and 
that  the  complainant  has  received  her  share  or  proportion  of  that 
part  which  remained  for  distribution,  according  to  the  will,  after  the 
payment  of  debts  and  expenses.  That  part  of  the  case  may, 
therefore,  be  laid  out  of  view.  The  bill  sets  up  no  charge  of 
fraud  or  mistake ;  and  I  do  not  perceive  any  ground  to  impeach 
the  settlement  before  the  orphans'  court,  nor  is  such  impeachment 
intended. 

The  controversy  between  these  parties  grows  out  of  that  trust 
in  the  will  which  was  created  for  the  benefit  of  the  unmanied 
daughters.     Rebecca,  one  of  the  daughters,  is  dead  ;  Mary,  Ann, 
auod  Margaret,  remain   unmarried.     A  family  dilTiculty  exists, 
^mod  has  existed  for  a  number  of  years.     It  commenced,  as  near 
-mB  can  be  ascertained  from  the  evidence,  shortly  before  the  death 
^  the  testator.     Ann  has,  in  consequence  of  it,  left  the  family ; 
'-sod  insists  that,  according  to  the  true  construction  of  the  will, 
-«he  is  not  compelled  to  live  with  them  ;  or  if  such  was  the  mean- 
ing of  the  testator,  that  by  unkind  and  impioper  treatment  she 
liaB  been  compelled  to  leave  the  house  and  take  lier  residence 
'^laewhere ;  and  tliat  she  is  entitled  to  receive  her  proportion  of  the 
>«eot8  and  profits  annually,  at  the  hands  of  Mary  her  sister.     All 
thie  is  resisted  on  the  part  of  Mary,  as  opposed  to  the  intention 
fit  tlie  testator. 

As  to  the  true  construction  of  the  will  on  this  subject,  I  caonot 
«CDtertain  any  doubt.  The  testator  intended,  as  it  appears  to  me, 
illiai  the  unmanied  sisters  should  live  tc^^eihei  as  one  familj^ 
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having  one  common  home,  unlit  they  should  marry.  Mary  10 
constituted  the  special  trustee.  All  the  proceeds  of  the  trust  pro- 
perty were  to  come  into  her  hands.  The  testator  placed  unlimit- 
ed con6dence  in  her  prudence  and  integrity,  and  he  constituted 
her  the  head  of  the  family.  He  expressly  declares  the  trust  to 
be,  to  provide  a  home  or  residence  for  his  unmarried  daughters 
and  the  survivors  and  survivor  of  them.  The  natural  significa- 
tion of  this  phrase  appears  to  be,  one  home,  one  residence  for 
all,  and  not  a  home  and  residence  for  each  one  separately.  They 
had  always  had  a  common  home.  They  were  destitute  of  a 
mother;  and  it  is  just  and  reasonable  to  suppose  that  the  testator 
intended  and  desired  that  they  should  continue  to  reside  together 
as  they  had  theretofore  done.  A  subsequent  part  of  the  clause 
strengthens  this  construction,  and  places  the  matter  in  a  very 
clear  point  of  view  to  my  mind.  He  not  only  makes  Mary  the 
receiver  of  the  whole  fund  for  their  use,  but  gives  to  her  '^  the 
care  and  nuinagement  of  the  family."  He  contemplates,  of 
course, '  the  existence  of  a  family  after  his  departure ;  and  as  it 
is  meet  thai  every  family  should  have  a  head,  he  appoints  a  bead 
for  this  one.  If  such  was  not  the  intention,  it  is  scarcely  proba- 
ble that  the  testator  would  have  divided  the  duties  of  the  trustees, 
and  placed  the  whole  receiving  and  disbursing  power  in  the 
,  hands  of  one,  and  that  one  a  female.  If  each  daughter  were  to 
receive  a  proportion,  or  might  claim  it  at  her  pleasure,  why  not 
order  a  distribution  at  once,  and  if  they  chose  to  live  together 
they  could  do  so  without  any  direction  from  the  testator.  This 
would  have  been  the  more  natural  course. 

Upon  the  face  of  the  will  itself,  I  think  there  should  be  no 
diflh^ulty  as  to  the  construction.  And  the  testator  had  good  rea- 
son for  such  a  provision.  His  property  was  not  large,  and  his 
children  were  numerous.  These  daughters  received  as  their 
•hare  of  the  divisible  property  only  four  hundred  and  thirty-three 
dollars  and  ninety-nine  cents.  The  avails  of  the  trust  fond  were 
limited,  for  the  profits  of  the  fishery  were  appropriated  to  the 
payment  of  an  old  debt.  He  knew  that  as  one  family  they 
could  live  much  more  economically  than  they  couU  in  any  other 
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way,  and  [withal  more  respectably ;  and  be  arranged  the  pro- 
Tiaions  according  to  his  own  just  views  of  propriety. 

For  these  reasons,  I  am  of  opinion  that  the  construction  sought 
to  be  given  to  this  trust  clause  by  (he  complainant,  is  not  the 
true  one. 

It  remains  to  inquire,  whether  she  is  entitled  to  relief  on  the 
second  ground,  viz.  that  her  treatment  has  been  such  from  Ma- 
ry as  to  render  it  impossible  to  reside  with  her  as  a  member  of 
the  same  family.  The  complainant  insists  that  she  has  really 
been  driven  away  ;  and  she  seeks,  on  that  ground,  to  have  an 
account  taken,  and  her  share  or  proportion  of  the  proceeds  of 
the  trust  property  paid  to  her. 

This  inquiry  opens  up  the  whole  family  controversy.  The 
evidence  in  relation  to  it  is.  very  voluminous,  and  to  spread  it 
out  before  the  public  would  be  profitless  to  the  court,  and  dis- 
creditable to  the  family.  I  shall  not  attempt  it.  There  is  blame, 
probably,  on  both  sides ;  and  it  would  be  of  little  imprtance  to 
ascertain  with  certainty  who  deserves  the  greater  share.  One 
thing  is  certain  ;  this  court  will  not  interfere  with  the  appropria- 
tion of  this  trust  fund,  so  as  to  direct  it  differently  from  the  in- 
tention of  the  testator,  except  in  a  very  clear  case.  A  mere  dif- 
ierence  of  opinion  among  the  cestui  que  trusts,  or  an  indisposi- 
liOQ  to  live  under  the  same  roof,  will  not  be  sufficient.  Difficulties 
-^existed  in  the  family  of  the  testator  before  he  died,  and  he  must 
have  known  it.     Yet  he  made  no  alteration  in  his  will. 

I  am  prepared  to  express  an  opinion,  which,  so  far  as  the  judg- 
onent  of  this  court  goes,  will  settle  the  legal  rights  of  the  parties 
for  the  present.  But  in  my  view  this  is  a  case  peculiarly  proper 
-lor  amicable  adjustment.  If  these  sisters  have  friends,  it  is  very 
^idesirable  that  an  effort  at  reconciliation  should  be  made,  yet 
-again.  The  intention  of  the  testator  is  now  ascertained.  Pos- 
^bly  it  may  be  acquiesced  in ;  and  if  so,  it  might  be  a  happy 
•circumstance,  and  tend  to  the  peace  of  the  whole  family.  It 
would  be  better  than  if  done  under  the  direction  of  the  court. 

If  a  reconciliation  is  impossible,  some  terms  as  to  the  propor- 
<ioB  of  the  rents,  &c.  which  the  complainant  would  be  willing  to 
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receive,  or  which  the  defeodants  would  be  willing  to  give,  migh^ 
be  agreed  on  ;  and  this,  too,  would  be  better  than  if  dooe  under 
ihe  direction  of  the  court. 

The  restoration  of  peace  to  this  family,  is  of  much  greater 
itnprtance  than  the  settling  of  any  principles  of  law,  in  the  de- 
cision which  the  court  may  be  called  to  make.  I  lecommend  that 
the  effort  be  made.  This  course  may  seem  novel ;  but  there  are 
precedents  to  justify  it ;  and  in  almost  all  of  them,  the  recommen- 
dation of  the  court  has  had  the  desiied  effect. 


Thomas  Sinnickson  and  others  v.  William  Johnson  and 
Isaac  Johnson. 

An  injaDction  granted  on  notice,  and  after  hearing  upon  affidavits  on  both 
sides,  and  especially  upon  the  affidavits  of  the  defendants  themselves,  goinf 
to  the  merits,  will  not  be  dissolved  on  the  answer  of  the  defendants. 

Motion  to  dissolve  injunction. 

The  Chancellor.  An  application  was  made  for  an  injunc- 
tion against  the  defendants,  to  prohibit  them  from  erecting  or 
finishing  a  dam  across  Salem  creek  ;  on  the  ground,  that  if  erect- 
^,  it  would  be  a  nuisance,  and  destructive  of  private  property. 
Notice  of  the  application  and  hearing  was  ordered  to  be  given, 
ivith  a  copy  of  the  bill.  On  the  hearing,  affidavits  were  read  in 
support  of  (the  bill,  and  counter  affidavits  on  the  part  of  the  de- 
fendants, and  among  others  the  affidavits  of  the  defendants  them- 
«elve6,  touching  the  merits  of  the  cause.  After  full  argument 
«nd  time  to  advise,  an  injunction  was  ordered.  The  defendants 
ihen  put  in  their  answer,  and  moved  to  dissolve  the  injuoction ; 
alleging  that  the  equity  of  the  bill  was  fully  answered.  The 
argument  was  postpned  from  time  to  time,  and  in  the  mean 
time  the  complainants  have  proceeded  to  take  teetinoony  in  the 
cause,  and  have  taken  a  rule  to  close  testimony  in  fifty  daya. 
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This  ha9  nearly  expired,  and  the  defendants  have  applied  for 
and  obtained  an-extension  of  the  rule  for  a  limited  time. 

Uhder  existing  circumstances^  I  think  the  injunction  should 
not  be  dissolved.  I  know  of  no  case,  where  an  injunction,  after 
being  granted  on  notice,  and  after  hearing  upon  affidavits  on 
both  sides,  and  especially  upon  the  affidavits  of  the  defendants 
themselves,  going  to  the  merits,  has  been  dissolved  on  the  an- 
swer of  the  defendants.  The  practice,  as  a  general  one,  would 
be  not  only  novel,  but  dangerous ;  and  in  the  present  case  would 
be  virtually  deciding  the  merits  of  the  controversy.  As  the  cause 
can  be  heard  at  the  next  term,  and  it  is  the  intention  of  both 
parties  to  have  it  then  finally  disposed  of,  I  think  the  court  should 
not  interfere.  The  case  is  one  of  magnitude  to  those  interested, 
and  should  be  finally  decided  upon  a  full  bearing  of  the  merits. 
The  application  is  denied. 
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The  Administrators  of  Joseph  White,  deceased,  ▼.  Hum- 
phrey Williams  and  others. 

If  a  mcMlgagv  deed  is  prepared  agreeably  to  the  intention  and  inetmotion  of 
the  parties,  reading  it  erroneoaslj  to  the  mortgagor  before  ezecation  wiQ 
not  avoid  H. 

When  a  deed  is  executed  by  the  grantor,  and  deposited  with  a  third  person  no* 
til  the  grantor  shall  have  an  opportunity  of  acknowledging  it,  and  then  t» 
be  delivered  to  the  grantee  ;  it  is  not  an  escrow,  nor  ean  the  grantor  avoid 
the  deed  by  refusing  to  acknowledge  it. 

A  suit  for  the  foreclosure  of  a  mortgage  is  not  a  personal  action.  It  is  a  pro- 
eeeding  in  rem  against  the  land,  not  against  the  person  of  the  debtor,  md 
the  defendant  will  not  be  permitted  to  set  off  any  demand  he  may  haw 
against  the  mortgage  debt.* 

Nothing  can  be  set  up  against  the  incumbrance  except  payment,  which  ops- 
rates  directly  as  a  release  of  tlie  incumbrance,  pro  tanto. 

Bill  for  foreclosure,  filed  by  the  admioistrators  of  the  DK>rt- 
gagee,  against  the  mortgagor,  and  the  purchasers  of  the  equity 

•  Accord./  4  JoAn.  Chan,  R,  616;  Troup  t.  Haight,  1  Hopknu,  939.  See 
also  Pettat  v.  EUis,  9  Vesey^  563;  3  Powell  on  Mort.  945,  a.  NoU  W. 

But  under  the  revised  sUtutes  of  New-York,  (2  Rev.  Stat,  174,  sec  40,) 
setoffs  are  allowed  upon  a  suit  for  foreclosure,  as  in  actions  at  law  :  Chapman 
T.  Robertson,  6  Paige,  629 ;  Holden  v.  Gilbert,  7  Paige,  311.  Sm  alao  J2^0f*> 
Mie  ▼.  Bank  •f  Niagara,  Hopkine,  679* 
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of  redemption.  The  answer  admits  the  mortgage,  bat  sets  up 
▼arious  grounds  of  defence  in  avoidance  of  the  claim,  which  are 
rtaled  ID  the  opinion  of  the  chancellor.  The  cause  was  heard 
upon  bill,  answer,  replication  and  proofe. 

Randolph  and  Scott,  for  complainants. 

Ryall  and  Wall,  for  defendants. 

The  Chancellor.  The  bill  was  filed  to  foreclose  the  equity 
of  redemption  in  lands  mortgaged  by  Humphrey  Williams  to 
Joseph  White,  by  deed  of  mortgage  bearing  date  the  twenty- 
fifth  day  of  April,  eighteen  hundred  and  thirty-one,  and  regis- 
tered on  the  thirty-first  day  of  March,  eighteen  hundred  and 
thirty-two.  The  amount  of  money  secured  by  the  mortgage, 
was  five  hundred  and  fifty-five  dollars  and  seventy  cents.  John 
Field  and  Curtis  Williams  are  purchasers  of  the  equity  of  re- 
demption, by  deed  bearing  date  the  third  day  of  April,  eighteen 
hundred  and  thirty-two. 

The  defendants,  in  their  answer,  set  up  various  matters  of 
defence.  They  admit  that  Williams  was,  at  the  time  of  the 
giving  of  the  mortgage,  seized  of  a  farm  in  Shrewsbury  of  one 
hundred  acres,  more  or  less  ;  and  say  that  Joseph  White  was  a 
man  of  singular  and  parsimonious  habits,  without  any  family  ; 
that  every  winter  except  one,  from  eighteen  hundred  and  five 
and  eighteen  hundred  and  six,  until  the  time  of  his  death,  in 
March,  eighteen  hundred  and  thirty-two,  he  had  been  in  the 
habit  of  living  and  boarding  at  the  house  of  Humphrey  Williams, 
until  eighteen  hundred  and  twenty-nine,  at  the  expense  of  Hum- 
phrey Williams,  and  from  eighteen  hundred  and  twenty-nine  to 
eighteen  hundred  and  thirty-two,  al  the  expense  of  Curtis  Willmms; 
thai  he  commenced  his  visits  at  the  beginning  of  winter,  and  in  the 
spring  following  he  would  generally  proceed  to  Newark,  where 
be  would  rest  until  the  fall  following,  and  then  return ;  that 
during  the  winter  he  generally  employed  himself  in  making 
wooden  shovels,  which  he  sold  for  bis  own  use  and  benefit ;  thai 
48 
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during  these  several  vbite,  during  the  early  part  of  them,  ber 
lent  to  Humphrey  Williams,  at  diflerent  times,  the  sum  of  ifiy 
dollars,  and  one  hundred  and  fifty  dollars,  for  which  Humphrey 
gave  his  notes,  with  Daniel  Williams  as  bis  surely  oo  one  of 
them ;  and  afterwards  gave  him  two  other  notes  for  small  amounts 
of  fifteen  dollars  each,  for  interest  money  ;  that  at  that  time  and 
at  other  times,  White  told  Humphiey  and  Curtis  Williams  that 
these  notes  should  be  petded  in  his  board  and  living,  and  ifaat 
they  should  not  be  brought  against  him ;  and  that  during  all 
this  time  White  never  piiid  any  thing  for  bis  board,  and  the 
whole  claim  remains  unpaid;  that  White  was  extren>ely  filthy 
in  his  habit?,  and  nothing  but  the  promises  before  stated,  and 
the  general  inoffensive  character  of  White,  induced  defendant  to 
keep  him  in  his  family.  His  board,  on  the  averaga,  was  two 
and  a  half  months  for  twenty-two  winters,  and  was  worth  two 
dollars  and  fifty  cents  per  week.  In  the  spring  of  eighteen  hun- 
dred and  thirty-two  Humphrey  Williams  was  taken  very  iil|  and 
as  he  was  getting  better,  White  told  him  he  was  going  away, 
and  unless  he,  Williams,  would  give  him  a  mortgage  for  the 
money  due  him,  he  would  have  him  arrested  immediately.  The 
defendant,  Humphrey  Williams,  being  seventy-seven  years  old, 
weak  and  infirm,  told  him  he  would  do  any  thing  to  prevent  such 
a  course ;  and  without  consulting  with  his  family,  Williams  went 
with  White  to  (he  store  of  Stephen  Edwards,  about  half  a  mile 
off;  that  while  there  White  became  very  much  intoxicated,  and 
threatened  Williams  that  unless  he  signed  the  bond  and  mortgage 
then  preparing  by  Edwards,  he  wouki  take  him  off  to  tliecooH- 
hotise.  Williams  understood  Edwards  and  White  that  tbemor^ 
gage  only  included  twenty  acres  of  his  farm.  Being  weak  and 
alarmed,  the  papers  w*ere  executed,^  without  any  allowance  for 
board,  the  defendant,  Williants,  in  his  agitxition  having  forgotten 
it,  not  knowing  what  he  was  doing. 

The  answer  goes  on  further  to  state,  that  when  the  bond  and 
mortgage  were  executed,  Williams  was  not  indebted  to  White,  ^ 
but  White  was  indebted  to  Williams  in  a  considerable  balance ;^£ 
that  Williams  requested  aftei>vi'arde  ef  White  and  Edwarde 
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'notes  ibr  which  the  mortgage  had  been  given,  which  they  re- 
fiiaed  to  deliver  up,  and  be  has  never  been  able  to  get  sight  of 
Ibem;  that  White  went  to  Newark  the  next  morning.    Tbs 
defendants  further  state,  that  they  believe  the  bond  has  been  al- 
tered in  a  material  part,  viz.  in  its  date,  being  altered  from 
eighteen  hundred  and  thirty-one  to  eighteen  hundred  and  thirty- 
three,  without  the  consent  of  the  defendants  or  either  of  them. 
They  also  set  up  that  White  did  not  intend  to  cliarge  Williams 
with  the  i^mount  of  the  notes,  and  on  one  occasion  directed  one 
Britton  White  to  destroy  them  in  case  be,  While,  should  die; 
and  that  in  his  last  illness,  about  five  hours  berore  his  death,  he 
directed  Drummond  White  to  go  and  get  the  bond  and  mortgage 
and  notes  of  Stephen  Edwards ;  and  that  Edwards  refused  io 
deliver  them  up,  saying  he  would  not  do  it  if  White  came  for 
ibem  himself;  and  thus  the  mortgage  was  not  only  fraudulently 
obtained,  bui  fraudulently  altered  and  kept  in  existence  against 
(be  wbbes  of  Joseph  White.     They^tale  also  their  belief  that 
tbe  mortgage  was  read  to  Williams  as  including  only  twenty 
•cres;  that  the  mortgage  was  never  proved  or  acknowledged  tilt 
«fier  the  death  of  White,  and  was  tlien  proved  on  the  thirtieth 
day  of  March,  eighteen  hundred  and  thirty-two,  before  John  P. 
I^wis,  one  of  the  complainants,  in  his  character  of  commission- 
-efy  by  Stephen  Edwards,  the  subscribing  witness ;  and  (hat  on 
tbe  next  day  administration  of  the  estate  was  committed  to  said 
liCwis  and  his  co-administrator.     They  further  etate,  that  Lewis 
bas  been  purchasing  up  the  claims  of  some  of  the  heirs  at  law  for  a 
few  dollars,  and  that  he  is  attempting  a  fraudulent  speculation. 

A  replication  has  been  filed,  and  much  testimony  taken  oq 
^hoih  side. 

On  a  careful  review  of  the  whole  evidence,  I  am  of  opinion, 
1.   That  there  is  not  sufficient  proof  to  justify  a  conclusion 
(bat  the  bond  and  mortgage  were  without  consideration,  and 
fraudulently  obtained. 

The  notes  given  at  difiereut  times  by  Williams  to  White,  for 
4iinoney  borrowed  and  for  interest,  formed  the  consideintion  of  tlie 
^Mortgage.     The  honesty  of  these  notes  is  not  disputed.     Tiie 
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declarations  of  White,  who  is  represented  to  have  been  an  < 
Uic  man,  that  he  did  not  mean  Williams  to  pay  the  notes,  and 
Chat  he,  Williams,  had  had  a  great  deal  of  trouble  wkh  him, 
and  other  declarations  of  like  character,  are  all  overcooae  by  the 
fiict  that  Williams  afterwards,  upon  the  requirement  of  While, 
gave  a  bond  and  mortgage  for  the  whole  amount  Nor  do  I  see 
any  fraud  in  the  transaction  to  vitiate  it.  It  is  allied,  to  be 
sure,  that  Williams  had  been  sick,  and  was  still  feeble,  and  that 
in  his  weak  state  he  was  overcome  by  the  threats  of  While  that 
be  wouM  send  him  to  the  court-house  if  he  did  not  comply. 
There  is  proof  that  be  had  been  sick,  and  was  still  weak,  though 
convalescent ;  but  he  was  able  to  walk  from  his  own  dwelling 
to  the  store  of  Edwards,  a  distance  of  half  a  mile,  and  remain 
there  a  considerable  part  of  the  afternoon  in  the  transactkm  of 
business.  His  signatures  to  the  bond  and  mortgage  are  written 
with  a  remarkably  firm  and  steady  hand ;  and  he  certainly  knew 
what  he  had  been  doing,  for  in  returning  home,  he  called  at 
Daniel  Williams's,  who  was  security  on  one  of  the  notes,  and 
told  him  he  need  not  be  afraid  of  being  security  any  longer,  as 
he  now  had  it  fixed.  The  testimony  of  the  defendants'  witr 
nessee  as  to  the  situation  of  Williams  at  the  time,  is  very  vague 
and  indefinite,  and  comes  far  short  of  proving  that  he  was  in 
such  a  state  as  to  be  unable  to  attend  to  plain  business,  or  that 
he  was  so  alarmed  arKl  frightened  as  not  to  know  what  he  was 
dmng,  and  actually  forgot  that  be  had  a  claim  against  Whits 
which  would  more  than  meet  the  claim  which  White  had  against 
him,  and  therefore  that  there  was  nothing  due.  The  allegalioa 
in  the  answer  that  White  thjeatened  to  arrest  him  and  send  him 
to  the  court-house,  is  not  sustained  by  any  kind  of  proof  what- 
ever.  The  testimony  of  Stephen  Eklwards,  John  WooUey  and 
Joseph  H.  Doty,  repudiates  the  idea  that  there  was  any  fraud  or 
contrivance  made  use  of  when  the  mortgage  and  bond  were 
executed. 

2.  It  is  alleged  that  the  mortgage  was  read  as  conveying 
twenty  acres,  when  in  fact  it  conveys  forty  acres,  and  four  wit- 
have  sworn  to  it,  viz.  Gideon  Barker,  Britton  White,  jr« 
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Walter  Curtis,  and  Drummood  White.  I  am  inclined,  however, 
to  believe  that  they  are  under  a  mistake.  Their  testimony  in 
ibe  aggregate  is  not  satisfactory.  They  appear  to  have  paid  but 
Utile  attention  to  what  was  going  on,  and  do  not  testify  in  a 
maoner  calculated  to  inspire  confidence.  Barker  says  he  heard 
the  bond  and  mortgage  read  over  twice  or  three  times,  and  is 
eoofideot  the  mortgage  was  read  as  including  only  twenty  acres, 
but  be  cannot  recollect  any  other  particular.  Again  he  says,  he 
heard  them  read  once  or  twice,  and  he  does  not  know  but  three 
limes;  he  does  not  know  whether  both  papers  specified  the 
twenty  acres  or  not,  nor  can  he  tell  what  sum  was  in  them.  So 
Walter  Curtis  heard  the  mortgage  read,  and  is  sure  it  was  read 
as  for  twenty  acres ;  but  he  knows  nothing  of  the  sum  for  which 
ibe  mortgage  was  given ;  does  not  remember  whether  one  or  two 
papers  were  read,  but  "  supposes  he  heard  them  all  read,  as  he, 
Edwards,  was  long  enough  reading  of  them."  He  heard  nothing 
about  the  money,  when  it  was  to  be  paid.  Britton  White,  jr. 
says,  Edwards  was  reading  the  mortgage  when  he  went  in  the 
store ;  a  good  many  people  were  there ;  he  did  not  hear  any 
thing  about  it,  as  "to  whom  it  was  given  from,"  as  he  did  not 
pay  much  attention ;  only  he  heard  Edwards  tell  it  was  for 
twenty  acres  as  he  was  reading  it.  He  knows  nothing  more 
about  it,  and  cannot  say  whether  there  were  one  or  two  papers, 
or  for  what  amount,  or  to  or  by  whom  they  were  made.  Drnm- 
mond  White  is  very  positive  it  was  read  so  as  to  include  twenty 
acres  of  land,  and  no  more.  He  heard  only  one  paper  read ; 
chinks  that  Edwards  was  reading,  or  just  beginning  to  read, 
when  he  went  into  the  store.  As  near  as  he  could  tell  by  the 
reading  of  it,  it  was  the  mortgage  he  read.  Witness  says  he 
did  not  see  the  face  of  the  paper ;  he  does  not  know  what  sum 
it  was  given  for,  nor  when  it  was  made  payable,  nor  whether  it 
was  on  a  whole  sheet  or  a  half  sheet.  He  thinks  the  mortgage 
was  all  in  writing,  and  no  print.  He  has  good  reason  to  think 
so;  as  they  would  not  let  Humphrey  Williams  see  it,  he  tried  to 
leok  at  it  himself.  He  wanted  to  see  what  was  written,  and 
whether  it  was  correct  or  not,  and  he  is  certain  it  only  read  for 
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twenty  acres.  It  will  be  seen  that  the  evidence  of  these  witoeflv- 
es  is  very  loose  on  this  point ;  and  it  is  not  a  little  remackaUe, 
that  without  paying  any  special  attention  to  what  was  d«og, 
they  should  all  recollect  one  particular  matter  and  forget  every 
thing  else.  There  is  an  improbability  about  it,  which  is  increas- 
ed by  the  fact  that  tliere  could  be  no  motive  for  such  a  deception. 
Twenty  acres  was  jutit  as  sufficient  for  the  purpose  of  security  as 
forty ;  and  if  it  were  not,  there  is  nothing  to  show  any  agree- 
ment that  only  twenty  acres  were  to  be  embraced  in  the  mort* 
gage,  or  that  Williams  refused  to  give  more.  The  answer  itself, 
though  by  no  means  a  cautious  one,  sets  up  no  such  pretence; 
*and  the  testimony  of  Edwards  is  positive  that  the  instrumeot  was 
read  as  it  was  written ;  that  it  was  read  forty  acres,  and  not 
twenty  acres,  as  is  alleged.  I  consider  the  evidence  of  Eidwanb 
•as  much  more  weighty  than  that  of  casual  bystanders,  who  paid 
little  or  no  attention  to  what  was  done  or  said,  who  had  no  in- 
terest in  it,  and  who  give  their  evidence  in  a  spirit  not  calculated 
to  make  a  favorable  impression  on  the  mind. 

If,  however,  these  witnesses  should  be  correct  in  the  matter 
to  which  they  have  testified,  and  Edwards  actually  read  the 
mortgage  as  covering  twenty  acres  only,  instead  of  forty  acresi 
it  will  not  vitiate  the  instrument  unless  it  is  shown  to  have  been 
done  intentionally,  with  a  view  to  defraud  and  deceive.  This  is 
not  shown.  The  strong  presumption  is  the  other  way.  It  is  fiur 
to  presume,  that  the  instrument  was  prepared  according  to  the 
direction  of  the  parties.  They  came  to  him  for  a  certain  pur- 
pose, and  must  have  given  him  instructions,  and  known  what 
was  to  be  done.  If,  then,  he  prepared  the  instrument,  and  in 
•reading  it  read  twenty  acres,  by  mistake,  when  he  should  have 
read  forty  acres,  it  will  not  avoid  the  instrument.  It  is  as  it  was 
intended  to  be,  and  no  injury  is  done.  I  dismiss  this  part  of  the 
defence  as  untenable. 

3.  It  is  insisted  that  the  mortgage  was  never  consummated 
by  delivery ;  that  it  was  placed  in  the  hands  of  Edwards  as  an 
^escrow,  and  was  not  to  be  given  up  until  it  was  acknowledged  bj 
4he  grantor. 
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I  do  not  perceive  the  force  of  this  ineietment ;  for  if  I  rightly 
understand  the  facts,  the  delivery  to  Edwards  could  not  have 
been  the  delivery  of  an  escrow.  The  mortgage  and  notes  were 
both  left  with  him,  and  the  notes  were  not  to  be  given  up  until 
the  mortgage  was  acknowledged,  and  untit  that  time  the  morf* 
gage  was  also  to  remain  in  his  hands. 

Generally  speaking,  when  a  deed  is  delivered  by  the  grantor 
to  a  stranger,  to  be  delivered  to  the  giantee  on  the  performance 
of  some  condition,  it  is  considered  an  escrow ;  but  in  all  cases 
the  condition  is  to  be  performed  by  the  grantee,  and  not  by  the 
grantor.  The  grantor  has  done  all  that  was  needful  for  him,  ta 
give  complete  effect  to  the  instrument  *,  he  cannot  by  any  subse* 
qoent  act  or  omission  or  refusal  of  his,  prevent  his  own  deed 
from  being  operative.  In  this  case,  the  act  was  to  be  done  by 
the  grantor,  that  is  to  say,  he  was  to  acknowledge  the  deed,  and 
therefore  it  cannot  be  considered  as  an  escrow.  The  intention 
of  the  parties  cannot  be  misunderstood.  When  the  mortgage 
was  executed,  there  was  no  ofTicer  present  competent  to  take  aa 
acknowledgment,  and  it  was  agreed  that  all  the  papers,  the 
notes,  bond  and  mortgage,  should  remain  in  the  hands  of  Ed- 
wards until  Williams  should  have  an  opportunity  of  acknow- 
kd^ing  the  mortgage,  so  that  it  might  be  registered,  and  then 
k  was  to  be  given  to  White,  and  the  notes  to  Williams.  This 
arrangement,  however,  did  not  put  it  in  the  power  of  Williama 
to  avoid  the  mortgage  by  refusing  to  acknowledge  it;  and  al- 
though Edwards  might  have  refused  to  deliver  up  the  papers 
either  to  the  one  party  or  the  other,  the  rights  of  the  parties 
would  not  have  been  affected  by  such  refusal. 

4.  Again,  it  is  strenuously  insisted,  that  the  claim  of  Hum- 
pbrey  Williams,  one  of  the  defendants,  against  the  estate  of 
White,  for  board,  &c.  should  be  inquired  into  in  this  suit,  and 
referred  to  a  nmster,  as  a  setoff  against  the  amount  of  the 
mortgage. 

If  there  be  any  valid  claim  against  the  estate,  it  cannot  be  set 
off  in  this  suit.  This  is  a  proceeding  in  rem  against  the  land, 
wad  Ml  against  the  person  of  the  debtor^    The  opdioary  princi^ 
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pies  of  setoflT,  as  understood  in  law  or  in  equity,  cannol  be  ap- 
plied to  cases  of  this  kind.  There  is  no  mutuality,  and  can  be 
none.  The  real  defendant  is  the  land  itself;  and  nothing  can 
be  set  up  against  the  incumbrance,  except  payment,  which  ope- 
rates directly  as  a  release  of  the  incumbrance,  pro  tanto.  This 
is  not  a  personal  action  any  more  than  the  action  of  ejectment  at 
law,  and  in  neither,  can  the  defendant  be  permitted  to  come 
into  court  with  an  offset.  In  the  present  case  there  would  be  a 
peculiar  impropriety,  if  the  sale  of  the  equity  of  redemption  is 
bona  fide.  For  if  the  cldm,  supposing  one  to  exist,  should  be 
allowed,  it  would  simply  relieve  the  lands  in  the  hands  of  the 
purchasers,  and  could  in  no  way  enure  to  the  benefit  of  the 
mortgagor,  to  whom  the  claim  really  belongs.  This  suit  might 
have  been  brought,  according  to  modern  authorities,  without 
making  the  mortgagor  a  party  to  the  bill ;  and  if  this  had  been 
done,  surely  the  other  defendants,  who  are  the  holders  of  the 
equity  of  redemption,  could  not  have  set  up  by  way  of  ofiset  this 
personal  claim  of  the  mortgagor. 

I  do  not  find  any  thing  in  the  evidence  to  warrant  the  belief 
that  it  was  the  agreement  of  the  parties  that  the  claim  for  board- 
ing, &c.  should  operate  as  a  payment  of  the  nwrtgage,  per  dir- 
rectum.  The  very  giving  of  the  mortgage  after  all  the  services 
had  been  rendered,  negatives  the  idea.  If  the  debt  had  been 
actually  paid  at  that  time,  there  was  no  inducement  to  give  the 
mortgage,  and  it  was  improper  to  do  it.  If  there  be  any  elaim, 
it  cannot  be  entertained  here. 

5.  There  is  one  other  matter  to  be  considered,  and  that  is,  the 
apparent  erasure  or  alteration  of  the  date  of  the  bond. 

The  instrument  was  executed,  doubtless,  on  the  twenty-fifth 
day  of  April,  eighteen  hundred  and  thirty-one.  The  aheration 
is  in  the  last  word  of  the  year.  It  was  either  written  three  and 
altered  to  one,  or  originally  written  one  aiHl  altered  to  ^iree. 
Edwards,  the  scrivener,  cannot  account  for  it.  He  has  no  recol- 
lection of  it  whatever.  He  thinks  the  word  three  is  in  his  band- 
writing,  but  does  not  think  he  altered  the  word  one  to  three. 
He  says  also,  that  if  the  aUeratk>n  was  made  by  htm  ali^  il 
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I  made  before  the  execution  of  the  bond,  and  in  the  pretence 
of  the  pHrties. 

The  alteration  is  apparent.  The  principle  of  law  admits  of  no 
dispute,  that  when  a  deed  has  been  altered  in  an  immaterial  part, 
by  the  peison  to  whom  it  belongs,  after  delivery,  it  will  be  avoid- 
ed ;  and  if  it  be  altered  in  a  material  part,  even  by  a  stranger, 
the  same  result  will  follow.  The  alteration  must  be  a(iter  the  de« 
livery :  1  Shep,  Touch.  69.  Where  there  is  no  memorandum 
or  note  made  of  the  alteration,  the  time  when  it  was  made  is  a 
question  of  fact:  Den  v.  Wright^  2  Hals.  175.  The  true  in- 
quiry in  this  case  is,  whether  the  erasure  or  alteration  was  made 
before  or  afler  the  execution  of  the  bond. 

It  is  difficult  to  determine  from  inspection  whether  the  word 
one  or  three  was  first  written,  but  I  think  it  evident  that  both 
were  written  by  the  same  hand  and  pen,  and  that  they  were 
written  by  Edwards.  He  thinks  the  word  three  is  in  his  hand- 
writing, but  says  nothing  of  the  word  one.  Being  written  by 
biro,  it  must  have  been  before  the  delivery  of  the  bond  ;  as  he 
states  himself  that  he  made  no  alteration  after  the  papers  were 
executed.  If  the  word  three  was  first  written  by  mistake,  and 
ahered  afterwards  to  one,  so  as  to  conform  to  the  truth,  as  is 
most  probable,  the  matter  is  explained.  If  the  one  was  altered 
to  a  three,  it  is  impossible  to  account  for  it,  and  as  the  witness 
says,  it  must  remain  a  mystery.  I  do  not  know  that  it  is  im- 
portant for  me  to  settle  this  difficulty.  I  am  satisfied,  from  the 
appearance  of  the  paper,  the  hand-writing,  and  the  color  of  the 
ink,  that  the  alteration  was  made  by  Edwards ;  and  he  having 
sworn  that  if  made  by  him,  it  was  made  before  the  ezecutioD  of 
the  instrument,  the  instrument  is  not  affected  by  it. 

The  defendants,  in  their  defence,  interposed  some  other  diffi- 
cohiee  in  the  way  of  recovery ;  such  as,  that  the  mortgage  bav- 
iog  been  proved  by  the  subscribing  witness  before  John  P.  Lew- 
is, one  of  the  complainants,  just  before  betook  out  letters  of  ad- 
ministration, and  after  it  is  supposed  he  had  agreed  to  administer 
upon  the  property ;  and  also  that  James  T.  White,  the  other  ad- 

Qriniaifvlor,  had  pufcbased  the  right  of  one  of  the  next  of  kin  rf 
49 


386  CASES  IN  CHANCERY, 

[Adiii*n  ef  White  v.  WUIiudb  «i  ml] 

the  intestate.  The  facts  appear  to  be  true;  but  they  do  not 
avoid  the  mortgage.  The  transactions  were  both  legal.  Tbeif 
morality  depends  upon  the  good  faith  of  the  different  parties ; 
and  this,  the  court  sees  no  just  ground  to  question. 

Under  this  view  of  the  case,  the  complaiuants  are  entitled  to 
relief.  Let  it  be  referred  lo  a  nuister,  in  the  usual  way,  to  take 
un  account. 

Order  accordingly. 


Warren  Haight  and  Wife  v.  The  Executors  of  Tunis 
Behqh,  deceased,  and  others. 

A  public  officer,  acting  under  the  process  of  this  court,  will  not  be  restrained 
for  the  purpose  of  aiding  the  complainant  in  a  proceeding  in  a  court  oflav; 
which,  in  the  opinion  of  the  chancellor,  is  unlawfiil  or  unnecMMfj* 

Motion  to  dissolve  an  injunction  allowed  by  one  of  the  ma»- 
ters  of  the  court,  for  want  of  equity  in  the  bill.  The  grounds 
of  the  application,  so  far  as  they  are  necessary  to  an  undemand- 
ing of  the  case,  are  stated  in  the  opinion  of  the  chancellor* 

Giffordf  for  defendants,  in  support  of  the  motion^ 

De  Hart,  for  complainants,  contra. 

The  Chancellor.     Tunis  Bergh  was  a  resident  of  the  city 
of  New-York,  and  died  in  August,  eighteen  hundred  and  twenty- 
eight.     In  September,  eighteen  hundred  and  twenty-nine,  War- 
ren Haight,  being  indebted  to  the  estate,  confessed  a  judgmea^^ 
to  the  executors,  in  the  court  of  common  pleas  of  Essex  oouolya^v 
for  two  thousand  dollars.     Execution  was  issued,  and  the  pro 
perty  of  defendant  purchased  by  the  executors  for  the  benefit  c^-'if 
the  estate.    John  J.  Astor  held  a  mortgage  on  the  premis 
which  was  prior  to  the  judgment ;  and  in  July^  eigbteeo  I 
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•nd  tbiriy-five,  he  obtained  a  decree  on  his  mortgage  for  a  sale 
of  the  property  to  pay  nine  thousand  six  hundred  and  twenty- 
Dine  dollars,  the  amount  of  the  mortgage  money.  An  execution 
went  into  the  hands  of  R.  O.  Robinson,  sheriff  of  Essex,  who 
advertised  the  property  to  be  sold  on  the  twelfth  day  of  October, 
and  then  adjourned  the  sale  to  the  twelfth  day  of  November. 
Notwithstanding  the  adjournment,  the  property  was  sold  by  an 
auctioneer  on  the  same  twelfth  day  of  October,  by  the  consent  of 
the  sheriff,  and  Astor,  and  the  executors ;  and  Robert  Morrill 
became  the  purchaser.  It  was  then  agreed  that  the  executors 
should  account  to  Astor  and  secure  him  for  his  mortgage  money, 
and  that  Morrill  should  account  to  the  executors  for  the  amount 
of  the  purchase ;  and  it  was  so  done«  Morrill  secured  to  the  ex- 
ecutors the  balance  of  the  purchase  ^money,  ten  per  cent  having 
been  paid  in  cash  by  the  purchaser.  Haight  and  wife  then  sued 
out  an  attachment  from  the  supreme  court,  and  attached  these 
securities  in  the  hands  of  the  executors,  to  pay  a  legacy  left  to 
die  wife  of  Haight,  in  the  will  of  Tunis  Bergh,  who  was  her 
fiither ;  and,  alleging  that  the  parlies  are  now  about  to  set  aside 
the  first  sale  and  agreement,  and  thereby  defeat  his  claim,  and 
4hat  to  effect  this  the  sheriff  has  again  advertised  the  property  for 
•ale,  whereby  the  complainants  may  be  injured  by  the  loss  of  the 
legacy — he  prays  an  iajunction  lo  slay  all  proceedings  on  the 
part  of  the  sheriff,  and  also  general  relief.  An  injunction  was 
awarded  by  one  of  the  masters. 

I  am  clearly  of  opinion  that  the  application  to  set  aside  the  in- 
juDCtion,  for  want  of  equity  in  the  bill,  must  be  granted. 

If  the  property  attached  is  to  be  considered  as  belonging  to  the 
Bergba,  in  their  individual  capacities,  they  are  not  thereby  per- 
sonally liable  to  the  complainants  for  the  amount  of  the  legacy. 
There  is  no  devastavit  charged  in  the  bill,  nor  any  allegation 
wbich  can  give  colour  to  the  idea  of  personal  liability.  It  is  not 
even  charged  that  a  demand  has  been  made  and  refused.  The 
facts  that  these  executors  lived  in  New-York,  the  domicil  of  (heir 
testator,  and  that  they  are  in  moderate  circumstances  and  not 
>able  U>  respond  in  damages  for  any  mal-administration  of  the 
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awets  of  the  estate,  is  not  sufficient  to  warrant  any  such  proceed- 
ing against  them  as  is  here  attempted  by  tlie  attachment 

If  the  property  attached  is  to  be  taken  as  bdonging  to  the 
estate,  I  do  not  conceive  that  the  complainants  are  in  any  betlcr 
situation.  The  estate  is  indebted  to  Astor  to  the  amount  of  his 
debt,  and  this  must  be  paid.  It  is  only  the  balance,  the  valoe 
of  the  equity  of  redemption,  that  can  in  any  way  be  sobjecC  to 
the  claim  of  the  complainants.  If  the  securities  of  Morrill  in  the 
bands  of  the  executors  are  assets  to  that  amount,  there  is  no 
remedy  against  the  executors  by  way  of  attachment  I  believe 
the  doctrine  is  settled  at  law,  that  an  attachment  will  not  lie 
against  executors  either  as  absconding  or  nonresident  debtors : 
MeCombe  v.  The  Executors  of  Hudson^  2  Doll.  73 ;  Jack- 
son V.  Walworth,  I  John.  Ca,  372.  And  I  cannot  consider  the 
principle  called  in  question  by  the  mere  fact  that  a  party  has 
thought  proper  to  sue  out  a  writ.  I  apprehend,  that  by  consider- 
ing that  proceeding  as  contrary  to  law,  I  am  not  interfering  with 
the  appropriate  jurisdiction  or  duties  of  the  supreme  court.  At 
all  events,  I  am  unwilling  to  lend  the  extraordinary  aid  of  this 
eourt  to  assist  a  party  in  a  course  at  law,  which  I  think  unwar- 
ranted— the  court  itself  having  expressed  no  opinion  to  the  con- 
trary. This  is  simply  an  injunction  bill.  It  asks  no  other  spe- 
cific relief.  I  cannot  restrain  a  public  officer  acting  under  the 
writ  of  this  court,  for  the  purpose  of  aiding  the  complainants  in 
what  I  consider  an  unlawful  proceeding  in  a  court  of  law« 

In  another  point  of  view,  the  injunction  appears  to  me  unne- 
cessary. If  the  Berghs  really  hold  the  securities  from  Morrill,  as 
eet  out  in  the  bill,  under  the  agreement,  and  the  contract  was  in 
good  faith,  and  Morrill  was  actually  at  the  time  of  serving  the 
attachment  indebted  to  the  Berghs,  can  the  relative  situation  of 
the  parties  be  changed  by  any  sale  the  sheriff  may  make?  The 
complainants  have  an  interest  under  the  attachment,  supposing 
it  can  be  sustained,  that  cannot  be  divested,  as  I  conceive,  with- 
out their  consent  The  debt  is  bound  by  the  attachment  in  the 
bands  of  the  debtor.  If  he  pay  it  afterwards,  it  is  no  defeo 
against  the  attachment;  and  if  be  change  it,  aod  thus 
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deaTor  to  evade  (he  lien  of  the  attach meDt,  the  effort  must  be 
uosuccessful. 

Seeing,  theo,  that  the  bill  seeks  no  account,  nor  any  aid  of 
this  coart  in  conapeiling  payment  of  the  legacy ;  but  only  asks 
the  court  for  an  injunction,  as  auxiliary  to  proceedings  in  another 
court,  where  such  aid  is  either  improper  or  unnecessary,  I  have 
DO  hesitation  in  saying,  that  the  injunction  must  be  set  aside,  as 
improvidentiy  issued. 

There  are  other  grounds  on  which  the  court  might  rest  its 
opinion,  but  these  are  deemed  sufficient* 
Injunction  set  aside. 


GAMES 

ADjaDOBO  or 

THE    COURT   OF    CHANCERY 

OF  THE  STATE  OF  NEWJER8EY. 
APRIL   TERM,    1836. 


Abraham  T.  Hillyer  and  Evphemia  Jane  Hillter  v. 
Ezra  Ayres,  Acting  Executor  of  Enoch  Dunn,  deceaseds 
Eliza  Dunn,  George  Dunn,  and  Enoch  L.  Dunn. 

A  t0ftator  by  hit  will  gave  to  hia  ion  Enoch  one  tboaiand  dollan,  to  be  paid  at 
tbe  death  of  the  tettator;  to  hii  daughter  Eliza  one  thoasand  dollara,  to  be  paid 
at  the  age  of  twenty-one ;  and  to  hii  daughter  Catharine  fifteen  hundmd  dollars, 
alio  to  be  paid  at  the  age  of  twenty  .one ;  and  added,  **  if  any  of  my  before  nam- 
ed  children  ihonld  deceaae  before  he  or  ihe  shall  attain  the  age  of  twenty  .one 
years,  without  lawful  issue  him  or  her  surviving,  then  his  or  her  said  legacy 
ehall  lapse  and  form  a  part  of  the  residue  of  my  estate,  to  be  distributed  among 
my  surviving  children  as  herein  after  mentioned."  He  then  gave  to  his 
daughter  Euphemia  seven  hundred  dollars,  in  addition  to  three  hundred  dol. 
ian  he  had  previously  given  her.  The  will  then  contains  the  following  ckuses : 
**  As  to  all  the  rest  and  residue  of  my  estate,  I  give  and  bequeath  the  same 
unto  my  said  son  Enoch,  and  my  said  daughters  Eliza  and  Catharine,  in 
equal  shares  to  be  divided  among  them  ;  but  in  case  my  said  daughters,  or 
either  of  them,  (who  are  now  minors,)  shall  decease  before  they  attain  the 
«ge  of  twenty.one  years,  without  lawful  issue  them  surviving,  the  part  of 
her  or  them  so  deceased  shall  lapse  into  the  general  fund  of  my  estate,  to  be 
divided  as  aforesaid  among  the  survivors  of  them.  And  my  further  will  is, 
that  although  I  have  heretofore  given  and  advanced  to  my  oldest  son  George, 
the  sum  of  twenty  .five  hundred  dollars,  which  I  suppose  is  at  least  as  much 
if  not  more  than  will  come  to  my  other  children  under  this  my  will,  yet, 
nevertheless,  if  it  shall  so  happen  by  the  lapse  of  any  legacies  or  legacy 
iieieia  before  nentioaed  or  intended  to  be  given  at  aforeeaad,  or  from  other 
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eaaaM  to  augmentiiig  the  reudoe  of  my  ettata  that  tliera  thaH  bo  a  aurpli* 
after  distributing  to  my  other  children  in  manner  aforeiaid,  to  maoh  at  shaU 
make  their  respective  shares,  taken  with  their  aforesaid  legacies,  respective- 
ly, amount  to  the  sum  of  twenty.fiye  hundred  dollars,  then  my  son  George 
efaall  come  in  for  a  share  with  my  other  children.**  After  the  death  of  the 
testator,  Catharine,  one  of  his  daughters,  died  under  the  age  of  twenty^no, 
and  without  lawful  issue  her  surviving.    Heldt 

1.  That  Enphemia  is  not  entitled  to  an  equal  share  of  the  residue  with  Enoch, 
Elixa,  and  Catharine. 

S.  That  she  is  not  entitled  to  an  eqoal  share  with  Enoch  and  Ellxa,  of  the 
legacy  of  Catharine,  which  by  her  death  fell  into  the  residue. 

3.  That  she  is  not  entitled  to  an  equal  share  with  Enoch  and  Elixa,  of  Catha- 
rine's  share  of  the  residue,  which  by  her  decease  fell  into  the  estate. 

The  bill  in  this  cause  was  filed  in  the  name  of  a  feme  covert, 
(claiming  to  be  a  residuary  legatee  under  the  will  of  her  father, 
Enoch  Dunn,  deceased,)  and  of  her  husband,  against  the  act- 
ing executor  of  the  will,  and  the  other  residuary  legatees  therein 
named,  for  the  recovery  of  certain  residuary  legades  under  the 
will.  To  this  bill  a  general  demurrer  was  filed,  and  the  cause 
was  heard  upon  the  demurrer. 

E*  Wood,  for  (he  defendants,  in  support  of  the  demurrer. 

Disborough  and  /.  H.  Williamson,  for  complainant,  contra^ 

The  CHANCELLORr  Enoch  Dunn,  late  of  the  county  of 
Middlesex,  died  in  eighteen  hundred  and  thirty-one,  leaving  s 
last  will  and  testament  duly  executed  to  pass  real  estate ;  and 
EzrtTAyres,  one  of  the  executors,  proved  the  will  in  the  asiial 
liMriii.  The  testator  directed  all  his  real  estate  to  be  sold  and  con- 
verted  into  personalty  ;  and  gave  to  his  wife  five  hundred  doUars 
mod  all  the  furniture.  He  also  gave  her  the  interest  of  one  third 
fif  all  the  rest  of  his  estate  during  widowhood ;  if  she  married, 
Uiat  annuity  was  to  cease,  and  in  lieu  thereof  she  was  to  leeeive 
five  hundred  dollars.  He  then  gave  to  Enoch,  his  son,  one  thou- 
aaod  dollars,  to  be  paid  to  him  at  the  decease  of  testator ;  to 
£liza,  his  daughter,  one  thousand  dollars,  to  be  paid  at  the  age 
^  iwenty^one;  aod  lo  Catbariney  fifteen  hundred  dollafii  nbo 


898  GASES  IN  CHANCERY, 

[Hillywr  ▼.  Ez»r  of  Dnnii  et  •!.] 

to  be  paid  at  the  age  of  twenty-one ;  and  added,  ^  if  any  of  tnj 
before  named  children  shall  decease  before  he  or  ehe  shall  attain 
the  age  of  twenty-one  years,  without  lawful  issue  him  or  her 
surviving,  then  his  or  her  said  legacy  shall  lapse  and  form  a  part 
of  the  residue  of  my  estate,  to  be  distributed  among  my  sarvi- 
ving  children,  as  herein  after  mentioned."  He  then  gave  to  bis 
daughter,  Euphemia  Jane  Hillyer,  one  of  the  complainants,  se- 
ven hundred  dollars,  in  addition  to  three  hundred  dollars  he  had 
given  her  before*  Then  occurred  the  following  clauses :  "  As  to 
all  the  rest  and  leeidue  of  my  estate,  I  give  and  bequeath  the 
same  unto  my  said  son  Enoch,  and  my  said  daughters  Eliza 
and  Catharine,  in  equal  shares  to  be  divided  among  them;  but 
in  case  my  daughters,  or  either  of  them,  (who  are  now  minors,) 
shall  decease  before  they  attain  the  age  of  twenty-one  years, 
without  lawful  issue  them  surviving,  the  part  of  her  or  them  so 
deceased  shall  lapse  into  the  general  fund  of  my  estate,  u>  be 
divided  as  aforesaid  among  the  survivors  of  them.  And  my  fur- 
ther will  is,  that  although  I  have  heretofore  given  and  advanced 
to  my  eldest  son,  George,  the  sum  of  twenty-five  hundred  dollars, 
which  I  suppose  is  at  least  as  much,  if  not  more,  than  will  come 
to  my  other  children  under  this  my  will,  yet,  nevertheless,  if  it 
shall  80  happen  by  the  lapse  of  any  legacies  or  legacy  herein  be- 
fore mentioned  or  intended  to  be  given  as  aforesaid,  or  from 
other  causes  so  augmenting  the  residue  of  my  estate,  that  there 
shall  be  a  surplus  after  distributing  to  my  other  ohildren  in  man- 
ner aforesaid,  so  much  as  shall  make  their  respective  shares, 
taken  with  their  aforesaid  legacies,  respectively,  amount  to  the 
sum  of  twenty-five  hundred  dollars,  then  my  son  George  shall 
come  in  for  a  share  with  my  other  children." 

AAer  the  death  of  the  testator,  Catharine,  one  of  the  daugh- 
ters, died,  under  the  age  of  twenty-one,  and  without  lawful  issus 
her  surviving. 

Hillyer  and  wife,  who  file  their  bill  in  this  case,  admit  the 
payment  of  the  specific  legacy  of  seven  hundred  dollars; 
they  claim  to  be  entitled,  under  the  will  and  the  contiogsncj 
that  has  bappenedi  to  portions  of  the  estate  still  in  the  hands  s 
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tba  eiecutor.  Iq  the  first  place,  they  claim  to  be  entitled,  in 
right  of  the  wife,  to  an  equal  share  of  the  residuum  of  the  estate 
with  Enoch,  Eliza  and  Catharine ;  that  is  to  say,  the  one  fourth 
part  of  the  residuum  of  the  estate,  after  deducting  the  specific 
legacies  and  the  allotment  to  the  widow.  In  the  next  place,  they 
claim  of  the  legacy  of  Catharine,  which  fell  into  the  residuum  < 
by  her  death,  an  equal  share  with  Enoch  and  Eliza ;  that  is  to 
say,  the  one  third  part.  And  lastly,  they  claim  one  third  part  of 
Catharine's  share  of  the  residuum  which  by  her  decease  fell  into 
the  estate.  Alleging  the  estate  to  be  unsettled,  they  pray  an  ac- 
count, and  such  relief  as  they  may  be  entitled  to. 

To  this  bill  there  is  a  general  demurrer. 

The  will  is  not  without  its  difficulties ;  but  they  do  not  apply 
to  every  part  of  it.  They  have  no  reference  to  the  first  claim  set 
up  by  the  complainants.  This  is,  as  I  conceive,  entirely  without 
foundation.  The  original  residuum,  by  which  I  mean  the  resi- 
due of  the  estate  after  the  payment  of  all  the  legacies,  is  express- 
ly given  by  the  will  to  Enoch,  Eliza  and  Catharine,  in  equal 
shares  to  be  divided  among  them  ;  and  I  have  not  been  able  to 
discover  upon  what  pretence  a  claim  can  be  made  by  the  com- 
plainants to  any  part  of  it.  As  to  this,  the  will  is  as  plain  as 
language  can  make  it.  The  residuum  is  to  be  divided  into  three 
parts,  and  to  go  to  three  persons,  who  are  expressly  named.      . 

2.  The  second  claim  is  to  an  equal  share  with  Enoch  and  Eliza 
ei  the  legacy  of  fifteen  hundred  dollars.  In  this  there  would 
Mem  to  be  a  difficulty,  but  on  consideration  I  am  of  opinion  the 
daim  cannot  be  supported. 

The  will  directs,  that  in  case  of  the  death  of  Catharine,  Enoch 
or  Eliza,  under  twenty-one  years  and  without  issue,  the  legacy 
of  the  one  so  dying  shall  lapse  and  form  a  part  of  the  residue  of 
bis  estate,  "  to  be  distributed  among  my  surviving  children  as 
herein  after  mentioned."  It  was,  then,  to  fall  into  the  residuum 
of  the  estate ;  and  it  was  to  be  divided  among  the  surviving 
children  as  the  residuum  was  afterwards  directed  to  be  divided. 
There  is  no  other  express  direction  for  the  division  of  the  resi- 
duum than  the  one  already  referred  to.  It  is  to  be  divided  afDoof 
60 
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the  three,  Catharine,  Eooch  and  Eliza ;  and  Catharine  ha? ieg* 
died,  her  legacy  is  to  go  to  the  survivors  who  take  the  residuum. 
The  expression,  "  among  my  surviving  children,"  is  qualified  by 
the  context.  It  is  to  be  distributed,  not  absolutely  anoong  all  hi» 
surviving  children,  but  is  made  to  form  a  part  of  the  residue  of 
the  estate,  and  is  to  be  divided  among  the  surviving  children  ^'as 
herein  after  mentioned."  Taking  this  clause  in  connection  with 
the  clause  which  directs  the  distribution  of  the  residue,  and  it  ia 
evident  that  the  testator  meant  to  limit  the  expression  to  the  sur- 
vivors or  survivor  of  the  three  whose  legacies  were  limited  over, 
and  to  whom  he  also  expressly  gave  the  residue  of  the  estate^ 
that  is,  Enoch,  Eliza  and  Catharine.  Mrs.  Hillyer's  legacy  is 
not  limited  over.  It  can  by  no  possibility  form  a  part  of  the  re- 
siduum of  the  estate. 

3.  Catharine  having  deceased,  the  complainants  claim  also  a 
proportion  of  her  share  of  the  residuum  of  the  estate.  Id  such 
claim  I  think  there  is  no  just  ground  The  residuum  is  given 
to  three  of  the  children  by  name.  Eliza  and  Catharine  being 
minors,  the  will  provides  that  in  case  they,  or  either  of  them, 
shall  die  under  age  and  without  issue,  the  part  of  her  or  ihem  so 
deceased  shall  lapse  into  the  general  fund  of  the  estate,  "  to  be 
divided  as  aforesaid  among  the  survivors  q/"  Mem."  What  sur- 
vivors are  here  meant?  I  think,  without  doubt,  the  survivors  of 
those  to  whom  the  residuum  was  given  by  name,  and  in  express 
terms. 

Taking  this  clause  by  itself,  it  can  admit  of  no  other  coo^ 
struction;  and  taking  those  parts  of  the  will  which  refer  to 
the  legacies  and  to  the  residuum,  and  to  the  mode  of  distributiony 
whether  with  or  without  any  lapse,  and  it  appears  to  me  no  one 
would  hesitate  to  say,  it  was  the  intention  of  the  testator  that 
Enoch,  Eliza  and  Ciitharine,  or  the  survivors  or  survivor  of  ihem^ 
should  have  the  legacies  given  to  them  and  also  the  residuum. 
If  either  of  the  legacies  lapsed,-  it  was  to  go  into  the  residuum, 
and  to  be  divided  among  his  surviving  children  as  afterw 
mentioned.  The  residuum  was  to  be  divided  among  three ;  ai 
ia  cftBe  of  a  lapse  as  to  a  part  of  the  residuumi  the  whole  was 
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fie  divided  amoog  the  survivors.  There  is  in  this  do  iDConsis- 
tcDcy ;  and  if  it  were  not  for  the  next  clause  of  the  will,  no  se- 
rious question  could  be  raised.  That  provides  for  a  contingency 
which  was  supposed  by  the  testator  to  be  barely  possible.  After 
stating  that  George  had  received  twenty-five  hundred  dollais, 
which  he  supposed  to  be  at  least  as  much,  if  not  niore,  than 
would  come  to  his  other  children  under  the  will,  he  directed  that 
if  it  should  so  happen  by  the  lapse  of  any  legacy  or  legacies,  or 
from  other  causes  augmenting  the  lesiduum  of  the  estate,  that 
there  should  be  a  surplus  after  distributing  to  his  other  children 
in  manner  aforesaid,  so  much  as  should  make  their  respective 
«bares,  taken  with  their  aforesaid  legacies  respectively,  amount 
to  the  sum  of  twenty-6ve  hundred  dollars,  then  his  son  should 
€ome  in  for  a  share  with  his  other  children. 

This  clause,  though  it  relates  to  a  remote  contingency,  or 
what  the  testator  appeared  to  consider  a  bare  possibility,  must  be 
>4aken  into  view  in  construing  this  will.  The  intentioD'Of  the  tes- 
tator is  to  be  collected  from  the  whole  instrument,  and  not  from 
detached  parts ;  and  the  dififerent  portions  are  to  be  reconciled,  as 
far  as  possible.  In  this  case  I  have  not  been  able  to  make  them 
liarmonize  entirely. 

It  would  seem,  from  a  cursory  view  of  this  clause,  that  the 
testator  intended  to  make  all  his  children  equal.  Yet  this  is  at 
variance  with  the  whole  structure  of  the  will,  and  with  its  most 
positive  directions.  The  testator,  in  the  very  commencement  of 
■Cbe  will,  sets  out  with  a  different  principle.  He  gives  to  three  of 
his  children  one  thousand  dollars  each,  and  to  a  fourth  one  fif- 
teen hundred  dollars.  Here  is  an  inequality  about  which  there 
can  be  no  possible  dispute.  Then  again  he  directs  that  the  resi- 
duum of  the  estate  shall  be  divided  among  three,  expressly  ex- 
cluding the  fourth  one,  and  the  legatee  who  receives  fifteen  bun- 
4red  dollars  is  one  of  the  three  to  whom  the  residue  is  given. 
Heie  is  another,  and  a  still  greater  inequality.  If  there  had  been 
•no  lapse,  no  question  could  have  been  made  as  to  the  intention 
of  the  testator ;  and  yet  the  estate  would  have  been  veiy  uoe- 
iQually  distributed.     It  is  plain,  then,  that  the  .testator  Jdd  not 
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intend  that  hia  estate  should,  at  all  events,  be  eqaally  divided 
among  all  his  children. 

Nor  can  there  be  an  equality,  if  the  claims  of  Euphemia  Jane 
should  be  allowed,  unless  she  can  come  in  for  a  share  of  the 
residuum,  which  I  think  impossible ;  and  in  truth  it  was  aban- 
doned on  the  argument  For  if  she  is  entitled  to  an  equal  share 
of  the  legacy,  and  an  equal  part  of  Catharine's  lapsed  sbaie 
of  the  residuum,  she  would  only  receive  the  one  ninth  part  of 
the  whole  residue,  while  the  other  two  receive  four  ninth  parts 
each.  This  produces  no  equality,  such  as  appears  to  be  con- 
templated by  the  clause  now  under  consideration.  It  shows  that 
the  different  parU  of  the  will  cannot  be  reconciled  upoQ  the 
ground  taken  by  the  complainant. 

Still  the  clause  is  not  to  be  considered  as  nugatory  and  rejected 
altogether,  provided  it  be  susceptible  of  any  reasonable  construc- 
tion. If  we  suppose  the  testator  to  have  meant,  that  if  those  of 
hb  children  to  whom  he  had  given  legacies  and  residuary  shares 
which  were  liable  to  lapse,  should  by  reason  of  such  lapsing  and 
consequent  accumulation,  be  entitled,  under  the  mode  of  distri- 
bution adopted  by  the  will,  to  receive  more  than  twenty-five 
hundred  dollars  each,  then  the  overplus  should  be  shared  by 
them  and  George  equally ;  the  difficulty,  if  not  removed,  is  great- 
ly obviated.  And,  taking  the  whole  instrument  together,  I  think 
this  the  most  reasonable  construction  that  can  be  adopted. 

The  testator  says,  ^'  if  there  should  be  a  surplus,  after  distri- 
buting to  my  other  children  in  manner  aforesaid,  so  much  as^ 
shall  make  their  respective  shares,  together  with  their  aforesaid 
legacies  respectively,  amount  to  the  sum  of  twenty-five  handred 
dollars,"  &c.     The  phrase,  "  distributing  to  my  other  children  in 
manner  aforesaid,"  refers,  necessarily,  to  the  mode  in  which  the 
residuum  is  to  be  distributed.     It  can  refer  to  nothing  else ;  and 
we  have  already  seen  that  as  to  that  part  of  the  will  there  is  osf^ 
tainty.    The  term  <<  other  children,"  used  in  this  clause,  roust 
be  taken  in  the  same  connection,  and  be  considered  as  referring* 
to  those  other  children  to  whom  the  residuum  had  been  giveo.^ 
And  this  may  be  done  without  any  violence  to  language,  and  i^ 
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consistent  with  those  parts  of  the  will  about  which  there  is  no 
dispute.  This  construction  will  deprive  Euphemia  Jane,  the 
complainant,  of  any  interest  in  the  will  except  the  original  lega- 
cy of  one  thousand  dollars ;  and  I  would  willingly  avoid  it,  if  I 
could  ;  but  I  cannot  consent  to  give  greater  weight  to  the  uncer- 
tain and  doubtful  parts  of  a  will,  than  to  those  which  are  clear  and 
free  from  ambiguity.  It  would  be  unsafe  and  dangerous  in  priu* 
ciple,  and  in  this  instance  would  make  the  whole  instrument 
incongruous  and  uncertain. 
Demurrer  allowed. 


Jeromus  Y.  D.  B.  Yandoren  and  Peter  Yandoren  v.  James 
W.Todd,  Philip  Yanarsdalen,  Lawrence  Y.  Studdi- 
FORD,  Surviving  Executor  of  Peter  Studdipord,  deceased, 
The  New-Brunswick  Fire  Insurance  Company,  and 
Randolph  Titus. 

Tks  vendor  of  real  estate  has  a  lien  in  eqaity  upon  the  estate  sold,  for  the 
pnrchaee  money. 

The  lien  exists  without  any  special  agreement  for  that  purpoee,  and  it  remains 
with  the  purchaser  to  show  that  from  the  circnmstances  of  the  case  it  reanlts 
that  the  lien  was  not  intended  to  be  reserved. 

The  laet  that  the  period  of  payment  is  dependent  on  the  life  of  another  per. 
ioB,  will  not  afiect  the  lien. 

Nor  will  the  lien  be  affected  by  the  vendee  giving  his  bond  with  seenrity,  where 

the  security  does  not  appear  to  have  been  given  in  pursuance  of  the  contraott 

bat  upon  the  voluntary  offer  of  the  vendee. 
That  the  purchaser  was  a  man  of  property  when  he  made  the  purchase,  will 

not  defeat  the  lien. 
The  lien  will  be  enforced  against  the  vendee  and  all  persons  claiming  under 

him  with  notice  of  the  equity. 
8o  penons  holding  the  bargained  premises  under  an  aesignment  made  by  an 

insolvent  debtor,  or  by  virtue  of  a  conveyance  from  the  assignee,  will  hold 

sabject  to  the  lien,  though  without  notice  of  the  incumbrance. 
•An  aesignment  by  operation  of  law  passes  the  rights  of  an  insolvent  in  the 

•■DM  plight  and  condition  that  he  posseased  them. 
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Penom  taking  under  an  aaeignment  by  operation  of  law,  an  not  ( 

pnrchaeen  for  a  yalnable  consideratioo,  in  tlio  proper  aenae  of  the  worda. 

No  peraon  ia  entitled  to  the  protection  afforded  to  a  bona  fide  porehaaer  for  a 
Talaable  consideration  without  notice,  without  having  made  actual  payment 
of  the  porchase  money. 

The  complainants,  in  their  bill  of  complaint,  -set  forth,  (hat 
their  father,  Joseph  Vandoren,  late  of  the  county  of  SomeraeC, 
was  seized  at  the  time  of  his  death  of  a  large  and  valuable  real 
estate,  consisting  of  divers  tracts  of  land,  particularly  described 
in  said  bill ;  that  being  so  seized  thereof,  he  departed  this  life 
intestate,  about  the  year  eighteen  hundred  and  one,  leaving  Sa- 
rah Yandoren  his  widow^  and  four  sons  and  three  daughters  bis 
heirs  at  law,  most  of  whom,  including  the  complainants,  were 
at  the  tin)e  of  their   father's  death,  minors  under  the  age  of 
twenty-one  years.     That  Sarah  Vandoren,  the  widow  of  the  sail 
intestate,  together  with  a  part  of  his  children,  continued  to  oc- 
cupy the  homestead  farm  until  about  the  month  of  March,  A.  D. 
eighteen  hundred  and  fourteen,  when  Peter  Vandoren,  one  of 
the  complainants,  and  the  youngest  of  the  said  heirs,  attained 
the  age  of  twenty -one  years ;  at  which  time  the  said  real  estate 
was  sold  at  public  vendue,  and  purchased  by  the  complainants, 
for  eighteen  thousand  dollars,  including  the  widow's  right  of 
dower  therein  ;  and  that  in  pursuance  of  the  said  sale,  the  other 
children  and  heirs  at  law  of  the  said  intestate,  by  deed  dated  od 
the  thirty-first  day  of  May,  A.  D.  eighteen  hundred  and  four" 
teen,  conveyed  their  respective  shares  in  the  said   real  estate  to 
the  complainants.     That  at  the  time  of  the  delivery  of  the  said 
deed,  it  was  agreed  between  the  complainants,  and  the  other  heirs 
at  law,  a«nd  Sarah  Vandoren  the  widow  of  the  said  intestate,  thai 
the  complainants  should  pay  to  the  other  heirs  their  legal  sbaies 
and  proportions  of  the  sum  of  twelve  thousand  dollars — being 
two  thirds  of  the  purchase  money — and  that  the  remaining  six 
thousand  dollars,  or  one  third  of  the  said  purchase  money,  shoaM 
remain  in  their  hands  as  a  lien  on  the  said  lands,  as  and  for  (he 
dower  right  of  the  said  widow,  during  her  natural  life;  iheitir 
ierest  thereof  to  be  paid  annually  by  the  complaittaots  to  b0ii 
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Mid  OD  her  death  the  principal  to  be  divided  amongst  the  heirs 
in  proportion  to  their  respective  rights  therein — the  sons  taking 
two  shares  each,  and  the  datighters  one  share  each.     That  in 
pursuance  of  said  agreement,  the  complainants  paid  to  the  other 
heirs  their  respective  proportions  of  the  said  sum  of  twelve  thou- 
sand dollars,  and  entered  upon  and  continued  in  the  possessiea 
of  the  said  lands  and  premises,  uotil  the  seventh  day  of  May, 
A^  D.  eighteen  hundred  and  fifteen,  when  the  complainants  gave 
their  joint  bond  to  the  said  widow,  in  the  penal  sum  of  twelve 
thousand  dollars,  conditioned  for  the  payment  to  her  of  the  sum 
of  four  hundred  and  twenty  dollars,  (being  the  interest  of  six 
thousand  dollars  at  seven  per  cent.)  annually  during  her  natural 
life  i  and  also  their  joint  bond  to  each  of  the  other  heirs,  condi- 
tioned for  the  payment  to  them  of  their  respective  proportions  of 
the  said  sum  of  six  thousand  dollars  on  the  death  of  the  said 
widow — cleaving  the  sum  of  twenty-four  hundred  dollars,  the 
proportion  of  the  said  sum  of  six  thousand  dollars  to  which  the 
complainants  were  entitled,  unsecured  otherwise  than  by  their 
investment  in  said  premises,  the  complainants  being  the  owners 
thereof;  which  said  several  bonds  were  afterwards  secured  by  a 
mortgage  given  by  the  complainants,  bearing  date  on  the  twenty- 
first  day  of  March,  A.  D.  eighteen  hundred  and  sixteen,  upon  a 
part  of  the  said  lands,  containing  about  eighty  acres,  with  the 
mills,  buildings  and  improvements  thereon,  known  as  the  mill 
tmct.     That  on  the  twenty-third  day  of  March,  in  the  year  last 
aforesaid,  the  complainants  sold  the  said  eighty  acre  tract,  sub- 
ject to  the  said   mortgage,  to  Philip  Yanarsdalen,  for  eighteen 
thousand  dollars,  and  conveyed  the  same  to  the  said  Philip  Yan- 
aradalen  in  fee,  by  deed  bearing  date  on  that  day ;  that  by  the 
terms  of  the  sale,  the  said  Philip  Yanarsdalen  was  to  pay  the 
eoDipIainants  twelve  thousand  dollars,  being  two  thirds  of  the 
purchase  money,  and  the  balance,  or  six  thousand  dollars,  was 
to  remain  an  incumbrance  on  the  lands  so  conveyed,  until  the 
death  of  Sarah  Yandoren — the  said  Philip  Yanarsdalen  paying 
the  interest  therefor  to  the  said  widow  during  her  life,  and  on  her 
d«aih  to  pay  the  principal  to  the  complainants^  to  be  distributed 
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amoug  the  heirs  at  law  according  to  the  original  agreement  amon^ 
them ;  and  that  in  pursuance  of  the  said  agreement,  the  said 
Philip  Yanarsdaien  executed  to  the  complainants  a  bond  condi- 
tioned for  the. payment  unto  the  complainants  of  four  hundred 
and  twenty  dollars  annually  on  the  first  day  of  May,  during  the 
natural  life  of  the  said  Sarah  Yandoren,  widow  of  the  said  Jo- 
seph Yandoren,  deceased,  and  the  sum  of  six  thousand  dollars 
within  one  month  after  her  decease.  That  the  intention  of  the 
said  arrangement  was,  that  the  six  thousand  dollars  should  re- 
main a  lien  on  the  said  premises  until  after  the  death  of  the  said 
Sarah  Yandoren. 

The  bill  further  slates,  that  the  said  Philip  Yanarsdaien  took 
possession  of  the  said  premises,  and  continued  to  hold  and  enjoy 
them,  paying  annually  to  the  complainants  the  interest  on  his 
bond,  until  the  thirteenth  day  of  November,  eighteen  hundred 
and  eighteen,  when  he  sold  and  conveyed  the  prembes  in  fee 
simple  to  Daniel  Latourette ;  that  Latourette  purchased  with  full 
knowledge  that  the  sum  of  six  thousand  dollars  was  a  lien  apoD 
the  said  premises,  and  took  title  subject  to  the  said  lien.    Thai 
on  the  eighteenth  day  of  March,  eighteen  hundred  and  twenty, 
the  said  lands  were  sold  by  the  sherifi*of  the  county  of  SomeiBeti 
by  virtue  of  a  writ  of  fieri  facias  against  the  said  Daniel  Latou- 
rette, and  were  again  purchased  by  the  said  Philip  Yanarsdaien ; 
that  the  said  last  mentioned  sale,  and  conveyance  in  pursuance 
thereof,  was  made  subject  to  all  legal  incumbrances,  and  that  the 
said  Philip  Yanarsdaien  knew  that  the  said  sum  of  six  thousands 
dollars  was  an  incumbrance  thereon.     That  in  the  year  eighteer^^^ 
hundred  and  twenty-one,  the  said  Philip  Yanarsdaien  having  b^^ 
come  embarrassed,  executed  a  deed  or  assignment  of  the  said 
lands  to  Peter  Studdiford,  of  the  nature  or  contents  of  which  ttte 
complainants  are  ignorant.     That  on   the  eighteenth  day  o/ 
March,  the  said  Peter  Studdiford,  assignee  of  said  Philip  Yan- 
arsdaien, sold  and  conveyed  the  said  lands  to  Corneliifs  Yanbom, 
who,  by  deed  dated  the  first  day  of  May  thereafter,  reconveyed 
the  pame  in  fee  to  the  said  Peler  Studdiford.     That  no  monef 
consideration  passed  between  the  parties  for  the  two  last  mtf- 
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tbiied  conveyances,  or  if  there  did,  that  the  said  conveyances 
were  made  with  a  full  knowledge  of  the  said  lien. 

That  the  said  Peter  Studdiford,  having  acquired  a  title  to  the 
said  lands,  and  having  recognized  the  said  incumbrance  of  six 
thousand  dollars  by  paying  the  interest  thereof  from  year  to  year, 
departed  this  life  in  the  year  eighteen  hundred  and  twenty-six, 
having  executed  his  last  will  and  testament  in  due  form  of  law 
to  pass  real  estate.  That  the  executors  therein  named  having 
proved  the  said  will,  sold  the  said  lands  at  public  vendue,  on  the 
thirteenth  day  of  February,  eighteen  hundred  and  twenty-seven, 
to  George  G.  Hall  and  James  W.  Todd,  subject  to  a  mortgage 
of  six  thousand  dollars  to  Sarah  Yandoren,  and  afterwards  con- 
veyed the  same  to  the  said  purchasers  in  pursuance  of  the 
mid  sale. 

That  at  the  time  of  the  last  payment  on  said  property 
to  the  executors  of  Studdiford,  excepting  the  mortgage  of  six 
thousand  dollars,  a  doubt  being  suggested  by  the  said  execu- 
tors whether  the  twenty-four  hundred  dollars  claimed  by  the 
•omplainants  could  he  claimed  by  them,  as  the  same  was  not 
ineiuded  in  the  said  mortgage,  a  special  agreement  was  entered 
into  between  the  executors  of  Studdiford,  and  Todd  and  Hall 
the  purchasers,  by  which,  among  other  things,  it  was  distinctly 
slated,  that  the  twenty-four  hundred  dollars,  the  right  to  which 
was  disputed,  formed  a  part  of  the  said  mortgage  of  six  thousand 
dollars. 

The  bill  further  states,  that  the  said  George  G.  Hall  afterwards 
died  intestate ;  that  letters  of  administration  were  granted  to  the 
aid  James  W.  Todd,  by  whom,  as  administrator  as  aforesaid, 
tile  undivided  half  part  of  the  said  lands  were,  on  the  thirtieth 
day  of  March,  eighteen  hundred  and  twenty-nine,  conveyed  to 
one  Cornelius  T.  Beekman,  by  whom  the  same  were  leconveyed, 
00  the  thirty-first  day  of  the  same  month  of  March,  to  the  said 
James  W.  Todd ;  by  means  whereof  Todd  became  seized  in  fee 
of  the  said  lands  in  severalty,  subject  to  the  payment  of  four 
Irandred  and  twenty  dollars  per  annum  to  the  said  Sarah  Yan- 
doren during  her  life,  and  also  to  the  payment  of  the  said  tarn 
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of  mi^  thousand  dollars  afler  her  death  to  the  heirs  of  tkcr  ntH 
Joseph  YandoreD,  deceased. 

The  bHl  further  states,  ihal  Iwo  of  the  executors  of  Peter 
Studdiford  have  died,  leaving  Lawrence  ¥.  Stoddiford  the  sole 
surviving  executor ;  that  Sarah  Yandoreo,  the  widow  of  the  said 
Joseph  Yandoren,  died  on  the  lerub  day  of  NoveotibeTf  eighteen 
hundred  and  thirty-foiK  ;  that  thereby  the  said  sum  of  six  thou- 
sand dollars  became  due  to  the  heirs  at  law  of  the  said  Joseph* 
Yandoren  on  the  tenth  day  of  December,  eighteen  huodred  and 
thirty-four;  and  that  the  said  sum  of  twenty-four  hundred  dol-' 
lars,  part  of  the  said  sum  of  six  thousand  dollars^  then  became 
due  and  payable  to  the  complainants  from  the  said  James  W.. 
Todd«  That  on  the  sixteenth  day  of  January,  eighteen  hundred 
and  thirty-five,  the  said  James  W.  Todd  mortgaged  the  premisee 
to  the  New-Brunswick  Fire  Insurance  Company,  to  secure  the 
payment  of  six  thousand  dollars ;  and  that  he  has  paid  and  satis- 
fied  all  the  interest  due  lo  Sarah- Yandoren,  the  widow  of  Josepk 
Yandoren,  and  also  the  soma  due  to  all  the  other  heirs  ezoepi 
the  complainants }  and  also  that  he  has  contracted  in  writing  te 
sell  and  convey  the  said  premises  to  one  Randolph  Titus,  §» 
nineteen  thousand  dollars. 

The  bill  prays  that  Todd,  the  defendant^  may  be  decreed  le 
pay  to  the  complainants  the  said  sutn  of  twenty-four  bundled 
dollars,  with  interest  thereon  from  the  tenth  day  of  December, 
eighteen  hundred  and  thirty-four,  or  that  in  default  thereof  the 
defendants  may  be  foreclosed  of  and  from  all  equity  of  redemp- 
tion in  the  said  lands  and  premises ;  that  the  said  lands  and  pre- 
mises may  be  sold,  and  that  out  of  the  proceeds  the  complainams— 
may  be  paid  the  full  amount  of  said  principal  and  interest,  witl^^ 
costs. 

Separate  answers  were  filed  by  Todd,  Yanarsdalen  and  Stoddi^^ 
ford's  executor,  three  of  the  defendants ;  and.  the  cause  came  oflsa 
for  hearing  upon  the  bill,  answers,  replications  and  proofik 

The  chancellor  having  been  of  counsel  with  one  of  the  pa..^r^ 
ties,  the  catise  was  heaid  by  his  direction  before  ESlias  Taaarsda&iifl^ 
esquire,  one  of  the  masters  of  the  couri. 
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SVevius  and  7.  Frdinghuysen^  for  complainante. 

JEbriwell,  W.  Thomson  and  Scotty  for  defendants. 

The  Master.  The  matter  in  controversy  in  this  suit,  'is 
twenty-four  hundred  dollars  and  interest,  which  became  payable 
aAer  the  death  of  Sarah  Yandoren,  the  widow  of  Joseph  Tan- 
tforen,  of  the  county  of  Somerset,  who  died  intestate  in  the  year 
of  our  Lord  eighteen  hundred  and  one,  leaving  several  sons  and 
daughters  his  heirs  at  law.  In  March,  in  the  year  of  our  Lord 
eighteen  hundred  and  fourteen,  after  the  youngest  child  arrived 
at  ^11  tige,  the  real  estate  of  the  said  intestate,  consisting  of  a 
fiirro,  with  mills  thereon,  and  which  is  frequently  called  the  mili 
property,  and  a  lot  of  woodland,  wes  sold^at  public  vendue,  and 
purchased  by  Jeromus  Y.  D.  B.  Yandoren  and  Peter  Yaadoren, 
two  of  the  said  sons,  for  the  sum  of  eighteen  thousand  dollars. 
One  third  of  the  purchase  money,  being  six  thousand  dollars, 
was  to  remain  on  interest,  at  seven  per  <ent.  «nd  he  paid  to  the 
widow,  during  her  life,  in  lieu  of  her  dower,  and  the  principal 
to  be  divided,  one  month  after  her  death,  among  the  children  of 
the  intestate,  according  to  law,  viz.  one  share  lo  each  daughter, 
and  two  shares  to  each  son.  The  complainants  afterwards  gave 
a  mortgage  on  the  same  to  the  widow,  to  secure  the  sum  of  four 
hundred  and  twenty  dollars  yearly,  being  the  interest  of  the  said 
dx  thousand  ddlars ;  and  to  secure  to  the  othe/  heirs  their  shares, 
amounting  to  three  thousand  six  hundred  dollars,  according  to 
bonds  given  for  their  proportions  thereof — no  mention  being  made 
io  eaid  mortgage  of  the  balance  of  the  said  six  thousand  dollars^ 
trbich  was  the  two  thousand  four  hundred  dollars,  the  proportions 
belonging  to  the  complainants. 

In  March,  in  the  year  of  our  Lord  eighteen  hundred  and  siz- 

ieeii)  the  complainants  sold  and  conveyed  the  farm  to  Philip  Yan- 

BiBdalen,  for  about  nineteen  thousand  dollars ;  of  which  purchase 

SMNiey  six  thousand  dollars  was  to  remain  until  after  the  death 

*^  the  said  widow,  and  for  which  the  said  Philip  Yanarsdalen 

,^(ave  his  bond  to  the  said  complainants,  in  the  penal  sum  4if 
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twelve  thousand  doUarF,  coDdilioned  to  pay  the  complainanto  four 
hundred  and  twenty  dollars,  on  or  before  the  first  day  of  May, 
in  the  year  of  our  Lord  eighteen  hundred  and  seventeen,  and 
the  like  sum  of  four  hundred  twenty  dollars,  on  or  before  the  first 
day  of  May  in  every  succeeding  year,  during  the  natural  life  of 
the  said  widow,  and  the  sum  of  six  thousand  dollars  within  one 
month  after  her  decease.  Philip  Vanarsdalen  possessed  the  farm, 
and  paid  the  interest  on  his  bond,  until  in  November,  in  the  year  of 
our  Lord  eighteen  hundred  and  eighteen,  when  be  sold  and  con- 
veyed the  said  farm  to  Daniel  Latourette,  for  about  nineteen 
thousand  dollars,  subject  to  a  lien  of  six  thousand  dollars,  to  be 
paid  to  the  heirs  of  Joseph  Vandoren  upon  the  death  of  their 
mother,  which  was  considered  a  part  of  the  purchase  money,  and 
deducted  from  it ;  and  when  it  was  afterwards,  in  the  year  of 
our  Lord  eighteen  hundred  and  twenty,  sold  by  the  sheriff  as  the 
property  of  the  said  Daniel  Latourette,  it  was  sold  subject  to  the 
said  six  thousand  dollars,  and  purchased  again  for  one  hundred 
and  fifteen  dollars,  by  the  said  Philip  Yanarsdden ;  who  after- 
wards, in  eighteen  hundred  and  twenty-one,  became  embarrass- 
ed in  bis  circumstances,  and  the  said  farm  was  assigned  and  con- 
veyed by  him  to  Peter  Studdiford,  who  held  and  claimed  the  same 
as  assignee  of  the  said  Philip  Vanarsdalen,  an  insolvent  debtor, 
appointed  by  the  court  of  common  pleas  of  the  county  of  Somer- 
set, as  is  set  forth  in  his  deed,  dated  March  eighteenth,  eighteen 
hundred  and  twenty-two,  to  Cornelius  Yanhorn ;  in  which  last 
mentioned  deed,  in  consideration  of  nine  thousand  dollars,  the 
said  Peter  Studdiford  conveyed  the  said  farm  to  the  said  Corne- 
lius Yanhorn — who  reconveyed  the  same  to  the  said  Peter  Stud- 
diford, for  the  consideration  of  nine  thousand  dollars,  by  deed 
dated  the  first  of  May,  eighteen  hundred  and  twenty-two;  be- 
sides the  same  consideration,  both  deeds  are  acknowledged  before 
the  same  master  in  chancery,  on  the  same  day,  and  on  the  same 
day  left  in  the  clerk's  oflSce  to  be  recorded. 

It  does  not  appear  that  this  conveyance  and  reconveyance  was 
for  any  other  purpose  than  to  vest  in  the  said  Peter  Studdiford  the 
title  to  the  said  farm,  to  be  held  as  purchaser  thereof  and  not  as 
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assignee  of  the  said  Philip  Vanarsdalen.  In  ei^liteen  hundred 
and  twenty-six,  Peter  Studdiford  departed  this  life;  and  in 
eighteen  hundred  and  twenty-seven,  Lawrence  Y.  Studdiford, 
Cornelius  Vanhorn  and  John  Frelinghuysen,  executors  of  the 
said  Peter  Studdiford,  deceased,  sold  and  conveyed  the  said  farm 
and  mills  to  George  G.  Hall  and  James  W.  Todd,  for  eleven 
thousand  two  hundred  and  ninety  dollars,  as  set  forth  in  their 
deed  for  the  same.  The  said  George  G.  Uall  having  died  intes- 
tate, his  undivided  moiety  op  half  of  said  farm  was  sold  by  his 
administrator,  the  said  James  W.  Todd,  to  Cornelius  T.  Beek- 
man,  by  deed  dated  March  the  thirtieth,  eighteen  hundred  and 
twenty-nine,  and  he,  by  deed  dated  the  day  following,  conveyed 
the  same  undivided  moiety  to  the  said  James  W.  Todd.  Two 
of  the  executors  of  the  said  Peter  Studdiford  are  since  dead ;  and 
the  said  widow  of  Joseph  Yandoren  also  died  November  tenth, 
eighteen  hundred  and  thirty-four. 

It  is  charged  in  the  bill,  that  the  said  James  W.  Todd  mort- 
gaged the  said  farm  and  mills  to  the  New-Brunswick  Fire  In- 
surance Company ;  and  also,  that  he  agreed  to  sell  the  same  to 
Randolph  Titus.  i 

Separate  answers  have  been  put  in  to  the  complainants'  bill, 
by  Philip  Yanarsdalen,  Lawrence  Y.  Studdiford  surviving  ex- 
ecutor of  Peter  Studdiford,  and  by  James  VV.  Todd ;  to  which 
replications  have  been  filed,  and  several  witnesses  examined,  and 
exhibits  made.  As  to  the  other  defendants,  no  answers  have 
been  filed.  Peter  Yandoren,  one  of  the  complainants,  having 
died,  an  order  was  made,  in  October  last,  that  his  administra- 
tors, Henry  H.  Wilson  and  Sarah  Yandoren,  be  made  com- 
plainants in  this  suit,  in  the  place  of  the  said  Peter  Yandoren. 

By  an  order  of  this  court  in  April,  eighteen  hundred  and 
thirty-five,  the  complainants'  bill  appears  to  have  been  taken  as 
confessed  against  the  said  Jnmes  W.  Todd,  Peter  Yanarsdalen, 
(no  doubt  intended  for  Philip  Yanarsdalen,)  Lawrence  Y.  Stud- 
diford, surviving  executor  of  Peter  Studdiford,  deceased,  and 
Randolph  Titus.  So  far  as  regards  the  defendants  who  have 
filed  answers,  this  decree  may  be  considered  irregular  or  waived ; 
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«od  as  respects  the  defendants,  the  New -Brunswick  T^relnsmnoe 
Company,  no  process  of  subpcena  appears  toliave  been  issued,  oor 
have  they  appeared  to  the  complainants'  said  bill,  nor  was  any 
objection  taken  thereto^on  the  hearing  by  Che  other  defendants.  As 
the  disputes  between  che^her  defendants  and  the  complainants 
may  be  decided  without  the  said  Fire  Insurance  Company  being 
parties  any  discovery  or  veiief  as  against  them  may  be  consid- 
ered as  waived  by  the  said  complainants,  and  iheir  bill  as  re- 
spects the  said  Fire  Instirance  Company,  must  be  dismissed  out 
of  this  court,  without  prejudice  to  the  right  of  any  fmrty  in  this 
suit :  2  Atk,  296 ;  3  Atk.  40Q. 

By  the  articles  of  vendue  for  the  sale  c(  the  real  estate  of  Peter 
Studdiford,  the  farm  in  question  was  sold  subject  to  a  mortgage 
thereon  of  Mrs.  Sarah  Yandoren,  of  six  thousand  dollars.  By  a 
subsequent  agreement  in  writing,  bearing  date  October  eighteenth, 
eighteen  hundred  and  twenty-seven,  executed  by  the^xecutors  of 
the  said  Peter  Studdiford  and  the  said  James  W.  Todd,  •it  is  among 
other  things  stated,  that  the  saki  4a^m  was  purchased  fi>r  eleven 
thousand  two  hundred  and  ninety  dollars,  of  which  six  thousand 
dollars  was  a  mortgage  on  the  property  in  favor  of  tiie  widow  Sa- 
rah Yandoren.  k  further  states ;  "  and  whereas  difficulties  have 
arisen  in  relation  to  a  part  of  the  amount  of  said  mortgage,  that 
is  to  say,  the  sum  of  twenty-four  hundred  dollars,  whether,  after 
the  death  of  the  said  Sarah  Yandoren,  the  said  sum  is  to  be  paid 
to  the  estate  of  the  said  Peter  Studdiford,  or  to  Jeromus  Y.  D.  B. 
Fandorea  and  Peter  Yandoren,  two  of  the  heirs  of  the  estate  of 
Joseph  Yandoren,  deceased,  both  parties  having  fnade  known 
their  intention  to  claim  the  same."  The  writing  then  certifies, 
"that  the  sum  of  twenty-four  hundred  dollars  is  a  part  of  the 
incumbrance  of  six  thousand  dollars  mentioned  in  the  conditions 
•f  sale,  and  part  of  the  sum  of  eleven  thousand  two  hundred 
and  ninety  dollars  mentioned  in  the  said  conditk)ns  as  the  pur- 
chase money,  and  that  the  property  is  liable  for  the  same  after 
Uie  death  of  the  said  Sarah  Yandoren,  to  whomsoever  may  be 
lawfully  entitled  to  the  same."  And  among  other  things  in  the 
said  writing  set  forth,  "  it  was  expressly  stipulalod  on  the  part-of 
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Iba  fMiid  James  W.  Todd,  that  he  does  not  by  thier  iDstroroenl 
inteDd  to  reeogoize  in-  any  mannep  of  way,  any  right  of  either 
party,  or  himself  and  panner,  ta  said  sum  of  twenty-four  hmv- 
dred  dollars ;  but  that  he  simply  means  to  have  it  understood, 
thai  the  sum  alleged  to  be  in  contro? ersy  is  a  part  of  the  aia 
thousand  dollar  mortgage  or  incumbrance  mentioned  in  the  aftH 
eles  of  sale,  and  part  of  the  purchase  money,  and  that  the  pro^ 
party  is  liable  for  the  same,  upon  the  death  of  the  said  Sarah 
YandoreU)  to  any  person-  who  may  be  legally  entitled."  The 
farm  purchased  a»  aforesaid^  is  thereby  admitted  by  the  said 
James  W^  Todd  to  be  liable,  without  dispute,,  for  the  twenty- 
four  hundred  dollars  in  controversy,  to  whomsoever  is  entitled  to 
that  money. 

Upon  examining  the  accounts  of  the  executors  of  the  Re?. 
Peter  Studdiford^  the  second  item  of  charge  is,  ^^To  amount  of 
sale  of  miU  property^  seventy-eight  acres,,  to  James  W.  Todd, 
subject  to  the  payment  of  the  interest  on  six  thousand  doUanr 
thereof  at  seven  per  cent,  until  the  death  of  Sarah  Yandoran, 
and  then  to  be  paid  accountants  to  redeem  mortgage,  eleven 
thousand  two  hundred  and  ninety  dollars  f  and  the  first  item  oa 
the  credit  side  of  said  account  is,  "  By  amount  retained  for  widow 
Sarah  Yandoren,  interest  on  mortgage,  six  thousand  doUara.'* 
After  deducting  the  allowances  to  the  executors  from  the  charges 
against  them,  there  is  not  sufficient  to  satisfy  the  claims  of  credi- 
tors exhibited  under  oath,  but  leaves  the  estate  insolvent  naore 
than  two  thousand  dollars ;  and  by  the  orphans'  court  the  estate 
is  declared  insolvent,  and  the  executors  are  for  ever  discharged 
from  any  further  claim  than  a  dividend  pro  rata  for  creditors. 

From  these  proceedings  it  plainly  appears  that  the  executors, 
the  surrogate,  and  the  court,  considered  the  six  thousand  dollars 
deducted  as  not  belonging  to  the  estate  of  Peter  Steddiford,  de- 
ceaseds If,  however,  such  incumbrarnce  existed  only  as  to  thirty- 
six  hundred  dollars,  whether  the  twenty-four  hundred  dollara 
balance  would  belong  to  his  creditors  or  the  creditors  of  Philip 
Yanarsdalen,  could  not  be  determined  without  further  proceedinga 
and  proofii,  inasoMicb  as  there  is  no  new  assignee  of  the  said 
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Philip  Yanarsdalen  before  the  court,  {Rev.  L.  762,)  which  woald 
be  necessary  to  prevent  all  further  disputes  respecting  the  same; 
nor  have  the  proceedings  of  the  said  Philip  Yanarsdalen  as  an 
insolvent  debtor,  or  articles  of  vendue  of  his  assignee  the  said 
Peter  Studdiford,  deceased,  or  his  will,  been  given  in  evidence  in 
this  cause.  In  the  view  taken  of  the  subject,  however,  the  balance 
belongs  to  none  of  the  said  creditors. 

In  the  articles  of  vendue,  it  is  said  to  be  a  mortgage  of  Mrs. 
Sarah  Yandoren  of  six  thousand  dollars.  In  the  articles  of  agree- 
uoient  aforesaid,  it  certifies  that  the  sum  of  twenty-four  hundred 
dollars  is  part  of  the  incumbrance  of  six  thousand  dollars  men- 
tioned in  the  conditions  of  sale.  In  the  charge  against  the  exec- 
utors for  the  amount  of  sale,  it  is  subject  to  the  payment  of  in- 
terest on  six  thousand  dollars  thereof  at  seven  per  cent,  until  the 
death  of  Sarah  Yandoren,  and  then  to  be  paid  accountants  to 
redeem  mortgage ;  and  in  the  credit,  is  amount  retained  for  widow 
Sarah  Yandoren,  interest  on  mortgage,  six  thousand  dollars. 

From  the  various  modes  of  referring  to  this  incumbrance,  its 
amount  is  always  the  same,  but  to  whom  it  is  due  is  variously 
stated.  To  entitle  the  complainants  to  recover,  they  ought  to 
establish  that  six  thousand  dollars  was  a  lien  or  incumbrance  on 
the  farm  when  they  sold  it  to  Philip  Yanarsdalen,  which  continu- 
ed until  purchased  by  the  defendant  Todd,  of  which  the  twenty- 
four  hundred  dollars  in  controversy  is  the  part  due  to  them. 
There  was  of  record  the  mortgage  to  secure  the  interest  to  Sarah 
Yandoren  during  her  life,  and  after  her  death  to  secure  several 
sums  to  persons  therein  named,  amounting  to  thirty-six  hundred 
dollars,  which  have  been  paid,  being  the  shares  of  the  other  heirs 
of  the  said  Joseph  Yandoren,  and  are  no  longer  in  controversy, 
and  were  the  mortgage  and  bonds  given  by  Jeromus  and  Peter 
Yandoren  while  they  owned  the  farm  ;  when  they  sold  it  to  Phi- 
lip Yanarsdalen,  they  took  his  bond  for  six  thousand  dollars,  as 
before  mentioned,  for  puit  of  the  purchase  money.  This  bond 
still  remains  unpaid,  except  so  far  ns  the  payment  of  interest  and 
thirty-six  hundred  dollars,  as  before  mentioned,  is  considered  a 
satisfaction,  leaving  twenty-four  hundred  dollars  stili  due  thereon 
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|0  the  complaiQanta ;  and  if  Philip  YaDarsdalen  was  proeeciUad 
OD  bis  bond,  it  is  do!  perceived  that  be  could  make  any  defence  a? 
respects  the  payment  thereof.  This  twenty-four  hundred  dolburvi 
BO  due,  IS  part  of  the  unpaid  purchase  money  on  the  sale  of  th^ 
said  jhrm  to  Philip  Yanarsdalen  ;  and  without  paying  the  same 
the  contract  was  not  complete  on  his  part,  and  that  money  r^ 
mained  a  lien  on  said  farm  at  and  after  the  sale  thereof.  In  re- 
spect to  the  unpaid  consideration  money,  the  vendee  is  held  to  be 
a  trustee  for  the  vendors.  Prima  &cie,  the  lien  exists  without 
any  special  agreement  for  that  purpose,  and  it  remains  with  the 
purchaser  to  show  that,  from  the  circumstances  of  the  casSi  il 
results  that  the  lien  was  not  intended  to  be  reserved :  4  Kenfs 
Com.  \62,  2d  edition. 

The  lien  for  unpaid  purchase  money  on  the  sale  of  real  estate, 
appears  to  have  been  recognized  and  enjoined  in  chancery  in 
many  cases.  In  Mackreth  v.  Symmons^  15  Ves.  329,  is  a  de- 
cision by  lord  Eldon,  that  the  vendors  have  a  lien  for  unpaid 
purchase  money  against  the  vendee  and  others  with  notice,  con- 
taining an  elaborate  investigation  of  the  cases  on  this  subject, 
and  to  which  I  refer  to  save  a  review  of  them.  In  Chrani  v. 
Millsj  2  F.  and  B.  306,  the  doctrine  respecting  the  vendor's 
lien  was  not  disputed.  See  also  Hughes  v.  Kearney^  1  l^h. 
and  Lef,  135.  In  ex  parte  PeaJc  in  re  Lightoller^  1  Mad.  R. 
196,  the  vice  chancellor  says,  "A  great  variety  of  cases  establish 
it  as  a  clear  equity,  that  a  vendor  has  in  all  cases  a  lien  upon 
the  estate  8old  for  the  purchase  money,  unless  there  has  been  a 
special  agreement  extinguishing  that  equity."  In  Winter  v. 
Ld.  Anson,  3  Eng.  C.  R.  496,  part  of  the  consideration  money 
was  secured  by  bond  with  interest  at  four  per  cent,  and  so  to  re- 
main during  the  life  of  the  vendor.  On  appeal  from  the  vice 
chancellor's  decision  that  the  lien  was  discharged,  the  lord  chan- 
cellor says,  "  The  circumstance  that  the  money  was  to  be  paid 
at  a  future  day,  does  not  affect  the  lien."  "  I  do  not  think  that 
the  lien  is  affected  by  the  fact  of  the  period  of  payment  being 
dependent  on  the  life  of  the  vendor."  The  period  of  payment  ia 
this  case  being  dependent  on  the  life  of  the  vendor's  rodther,  does 
52 
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not  alter  the  lien.  I  consider  that  the  lien  for  unpaid  porebasi^ 
money,  is  now  the  established  law  in  England ;  and  the  same 
doctrine  has  been  recognized  and  established  in  Garson  v.  Greeny 
1  John.  Chan.  R,  308  r  9  Cmoen,  316 ;  1  Paige,  20 ;  3  Paige^ 
613 ;  4  Kenfs  Com.  152.  In  Gilman  v.  Broten  et  al,  I  Mastm, 
212,  justice  Story  says,  it  can  hardly  be  doubted  tliat  the  doctrine 
of  lieu  was  borrowed  from  the  civil  law ;  and  considers  the  law  as 
MtUed  as  between  vendor  and  vendee,  and  all  claiming  under  the 
kuter  with  notice  of  the  non-payment  of  the  purchase  money : 
4TF%ea/.  265,  s.  c. 

■  But  it  is  objected  to  this  lien,  that  the  purchaser  gave  his  bond 
for  the  six  thousand  dollai^,  and  thereby  extinguished  the  lien* 
In  2  V.  and  B.  306;  I  Mad.  R.  346;  1  Sch.  and  Lef.  135; 
3  Eng.  C.  R.  495 ;  1  John.  Chan.  R.  308 ;  it  was  held,  that 
taking  the  bond,  bill  or  note  of  the  vendee  did  not  discharge  the 
lien  ;  and  in  4  Kents  Com.  153,  154,  (n.  b.)  the  better  opinion 
is,  that  taking  a  note,  bond  or  covenant  from  the  vendee,  for  the 
payment  of  the  money,  is  not  of  itself  an  act  of  waiver  of  the  lien, 
for  such  instruments  are  only  the  ordinary  evidence  of  the  debt. 

That  Philip  Vanarsdalen  was  a  man  of  property  when  be 
made  that  purchase,  does  not  appear  from  any  case  cited  to  be 
sufficient  to  defeat  the  lien  ;  nor  in  case,  as  he  states  in  bis  an- 
swer, that  in  one  of  the  bonds  he  gave  security,  when  it  does 
not  appear  to  have  been  in  pursuance  of  his  contract,  ought  the 
lien  to  be  affected,  when  he  further  states  that  the  giving  the  se- 
curity was  his  own  voluntary  offer. 

Although  this  lien  b  an  invisible  trust,  known  only, to  the 
vendor  and  vendee  and  those  that  have  notice,  and  is  not  with- 
out its  difficulties,  yet  there  seems  to  be  that  natural  justice  and 
equity  which  ought  to  induce  the  court  to  enforce  it,  especially  in 
cases  where  the  parties  understood  rf,  and  no  one  is  defrauded 
thereby. 

Upon  an  examination  of  the  testimony  taken  in  the  cause, 
much  important  evidence  is  given  tending  to  prove  the  existence 
of  this  lien,  and  the  actual  knowledge  thereof  by  the  purchaser* 
of  the  property  in  question.    The  depoMtk>n  (rf  Sarah  Schencl^ 
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^me  of  the  daaghtere  of  the  said  Joeeph  YaDdoren,  deoeaflo^ 
proves  the  sale  id  eighteeo  hundred  and  fourteea  to  Peter  and 
Jeromus,  and  that  six  thousand  dollars  was  to  remain  on  ioteresl,^ 
and  be  paid  as  before  stated.  The  same  witness  further  says ; 
Her  brothers  sold  the  property  to  Philip  Yanarsdalen  in  eightaeo 
hundred  and  sixteen.  After  stating  the  possession  of  her  mother 
and  Latourette,  the  witness  further  says ;  '<  The  Rev.  Peter  Stud* 
diford  became  the  purchaser  of  said  premises,  under  whose  par* 
chase  the  sum  of  six  thousand  dollars  was  to  remain  on  said 
property."  It  appears  from  the  same  deposition,  that  after  the 
defendant,  Todd,  purchased  from  the  executors  of  Sluddiford, 
and  a  bond  was  demanded  for  twenty-four  hundred  dollars  fiN* 
the  benefit  of  Sluddiford's  creditors,  Todd  said,  likewise,  that  it 
did  not  belong  to  the  estate  of  Mr.  Studdiford,  but  to  deponent's 
two  brothers ;  and  Todd  would  not  give  such  an  instrument,  lie, 
Todd,  saying,  "it  was  their  (Peter  and  Vanderbilt's,  the  com- 
plainants') just  due,  and  belonged  to  no  one  else."  And  the 
witness  on  other  occasions  has  heard  him,  Todd,  make  the  same 
•remarks  to  the  same  effect. 

From  the  testimony  of  Daniel  Latourette,  it  appears  that  he 
owned  the  property  in  question,  and  bought  it  of  Philip  Yao- 
arsdalen  for  something  like  twenty-one  thousand  dollars.  "  He 
l)ought  it  subject  to  a  lien  of  six  thousand  dollars,  to  be  paid  to 
the  heirs  of  Joseph  Yandoren  upon  the  death  of  their  mothec, 
and  to  their  said  mother  the  interest  to  be  paid  during  her  life. 
The  six  thousand  dollars  was  considered  at  the  time  of  the  said 
purchase,  part  of  the  purchase  money,  and  deducted  from  it. 
When  it  was  again  sold  afterwards  by  the  sheriff  of  Somecsel 
county,  it  was  sold  subject  to  the  said  six  thousand  .dollars,  and 
Philip  Yanarsdalen  again  became  the  purchaser." 

Arthur  Schenck  says,  he  met  Todd  4)n  the  road,  before  Mrs. 
Yandoreu's  death.  "  Mr.  Todd  then  said  there  was  six  thousand 
dollars  of  the  purchase  nooney  of  said  property,  of  which  Peter 
and  Yanderbilt  Yandoren  ought  to  have  a  share,  but  he  thought 
it  would  cause  a  lawsuit."  The  witness  also  says,  he  was 
preseut  at  the  sale  by  the  executors  of  Studdiford.    It  was  stated 
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ihat  there  was  six  thousand  doUara  to  remaiD  on  the  aaid  pro- 
perty, and  that  the  property  was  to  be  sold  subject  to  said  six 
thousand  dollars." 

John  J.  Schenck,  another  witness,  says:  << Deponent  was 
present  at  the  time  of  the  sale,  when  Mr.  Todd  was  the  par- 
ohaser  thereof,  sold  by  the  executors  of  Studdiford.  The  said 
property  was  sold  subject  to  the  six  thousand  doUare  on  mort- 
gage." Also,  "  Witness  recollects  hearing  Mr.  Todd  saying  he 
wished  for  the  privilege  of  paying  off  the  six  thousand  dollars,  as 
it  would  save  him  some  interest  At  the  time  of  sale  witness  did 
not  hear  any  claim  made  by  the  executors  of  Mr.  Studdiford  to 
the  twenty-four  hundred  dollars." 

Cornelius  Peterson  says,  he  was  present  at  the  sale  of  the  mill 
property  by  the  heirs  of  Joseph  Yandoren,  deceased.  <' At  this  sale 
one  third  of  the  purchase  money  was  to  be  on  (he  property  du- 
ring the  widow's  life.  The  interest  to  be  paid  to  the  widow 
daring  her  life,  and  the  principal  after  her  death.  Was  present 
at  the  subsequent  sale  by  the  executors  of  Mr.  Studdiford. 
Thinks  it  was  sold  at  this  sale  at  eleven  thousand  two  or  three 
hundred  dollars.  During  the  time  that  Latourette  owned  the 
property,  the  six  thousand  dollars  was  considered  a  lien  upon 
said  property." 

Abraham  D.  Baird,  another  witness,  relates  conversations  with 
Philip  Yanarsdalen,  which  do  not  in  some  respects  corroborate 
the  statement  made  in  his  answer  respecting  the  lien  on  the  pro- 
perty at  his  first  purchase  thereof;  and,  among  other  things,  the 
witness  also  says,  "  He,  Yanarsdalen,  said,  that  as  he  had  lost  so 
much  by  the  property,  in  strict  justice  the  money  ought  to  belong 
(o  him,  Yanarsdalen."  On  cross-examination  on  the  part  of  the 
defendants,  witness  says,  '^that  the  six  thousand  dollar  bond 
spoken  of,  was  the  incumbrance  upon  the  property,  so  understood 
from  Yanarsdalen  and  others,  the  same  for  which  the  mortgage 
was  given,  and  for  which  he,  Yanarsdalen,  had  paid  the  interest 
tothe  old  lady." 

It  also  appears  from  the  deposition  of  Isaac  Yanarsdalen,  that 
in  eonversations  with  Philip  Yanarsdalen,  but  the  time  when 


APRIL  TERM,  1836.  413 

tTaodontti  V.  Todd  it  d.  j 

does  not  appear  (o  be  stated,  that  the  witDees  understood  bini| 
(Philip  Yanarsdalen,)  that  Peter  and  Yanderbilt  were  entitled  to 
their  share  of  the  six  thousand  dollars.  Prom  the  testimony  of 
John  I.  Gaston  it  appears,  that  the  twenty-four  hundred  doUara 
for  which  the  defendant  Todd  was  bound,  the  witness  was  ap- 
plied to  by  the  said  defendant  to  assist  him  in  getting  clear  of. 
He^  Todd,  further  said,  that  ''  he  did  not  mean  to  pay  it  if  he 
could  avoid  it." 

These  were  complainants'  witnesses.  There  were  also  two 
witnesses  examined  on  the  part  of  the  defendants,  principally  to 
prove  that  Philip  Yanarsdaleii,  when  he  purchased  the  mill  piD- 
perty,  was  in  good  circumstances,  and  considered  an  industrious 
and  thriving  man ;  and  one  of  them  says  he  lost  his  property  by 
the  depreciation  in  value  and  by  other  circumstances. 

From  an  examination  of  this  testimony,  I  am  satisfied,  that 
on  the  sale  by  Jeromus  and  Peter  Yandoren  to  Philip  Yanarsda- 
len,  six  thousand  dollars  of  the  purchase  money  was  understood 
between  them  to  remain  a  lien  or  incumbrance  on  the  property 
in  question — the  interest  to  be  paid  to  the  widow  Sarah  Yando- 
ren during  her  life,  and  the  principal  to  be  paid  in  one  month 
after  her  death,  for  the  heirs  of  Joseph  Yandoren.  That  this  same 
lien  continued  while  the  property  was  owned  by  Daniel  Latoo- 
rette,  and  when  sold  by  the  sheriff  to  said  Yanarsdalen.  That 
when  he  assigned  it  as  an  insolvent  debtor  for  the  benefit  of  Us 
creditors  to  Peter  Studdiford,  as  before  mentioned,  it  was  then, 
and  still  is,  charged  and  chargeable  with  this  lien.  The  assign- 
ment,  by  operation  of  law,  passes  the  rights  of  the  insolvent  in 
the  same  plight  and  condition  that  he  possessed  them :  Skigd^n^ 
364;  I  Vern.  267;  2  JUad.  C.  128;  9  Vesef,  100;  2  John. 
Chan.  /i.  443 ;  10  John.  R.  540. 

In  the  case  of  Bayley  v.  Chreenleafj  7  Wheat.  46,  the  lien 
for  purchase  money  was  attempted  to  be  established  against  a 
mortgagee  who  had  entered  into  engagements,  and  for  further 
advances.  The  court  would  not  allow  the  lien  against  crediUM 
holding  a  bona  fide  conveyance  from  the  vendee.  In  the  cause 
in  question,  I  consider  the  defendants  holding  under  aasif  onieilt 
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by  operation  of  law,  aod  diflTeriog  from  the  case  decided  by  ih« 
court.  That  such  a  difference  exists,  will  appear  from  the  words 
cited  by  the  court,  page  56  of  the  master  of  the  rolls,  (9  Veaey^ 
100,)  an  extract  from  which  is  as  follows :  ^'  1  have  always  un- 
derstood the  assignment  from  the  commissioners,  like  any  other 
assignment  by  operation  of  law,  passed  his  righu  precisely  in  the 
same  plight  and  condition  as  he  possessed  them ;  even  where  a 
complete  legal  title  vests  in  them,  aod  there  is  no  notice  of  any 
equity  affecting  it,  they  take  subject  to  whatever  equity  the  bank- 
mpt  was  liable  to.  This  shows  they  are  not  considered  pur- 
chasers for  a  valuable  consideration,  in  the  proper  sense  of  the 
words,"  &c. 

There  does  not  appear  to  have  been  any  money  or  valuable 
consideration  paid  or  given  upon  the  conveyance  of  the  said  pre- 
inises  from  Studdiford  to  Yanhorn,  and  reconveyance  by  him  to 
Scuddiford.  In  Studdiford's  deed,  it  is  expressed  to  be  subjea  im 
all  lawful  incumbrances  thereon  after  devoting  the  purchase  mo- 
ney to  their  payment  as  far  as  the  same  may  be  sufficient.  In 
Taohorn's  deed,  he  covenants  as  to  his  rights  conveyed  by  his 
assignee.  These  are  unusual  words  in  common  conveyances, 
And  from  all  the  facts  and  circumstances  connected  with  those 
bleeds,  it  appears  that  whatever  incumbrances  existed  were  not 
changed  by  the  transfer  and  retrausfer  of  the  property.  It  ap- 
pears that  Peter  Studdiford  knew  of,  and  recc^nized  the  debt 
that  Philip  Yanarsdalen  owed  for  the  property,  by  an  indorse- 
ment on  his  bond  for  six  thousand  dollars,  on  the  twenty-fifth 
•f  April,  eighteen  hundred  and  twenty-two,  when  John  Freling- 
huysen,  one  of  the  agents  of  the  Rev.  Peter  Studdiford,  who  was 
^assignee  of  Philip  Yanarsdalen,  paid  four  hundred  and  twenty 
dollars  interest  on  that  bond,  which  was  received  and  a  receipt 
signed  for  the  same  by  Sarah  Yandoren. 

And  to  all  this  is  to  be  added  the  acts,  proceedings  and  ac- 
counts of  the  executors  of  Peter  Studdiford,  before  mendoned, 
whereby  the  payment  of  this  lien  or  incumbrance  of  twenty-four 
buodred  dollars  is  provided  for,  and  the  purchaser  is  bound  to 
jMty  it  as  the  court  directs.    Oo  the  bearing  of  this  causa  tbece 
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Wat  exhibited,  witboat  objection,  a  mortgage  given  on  this  pro- 
perty in  eighteen  hundred  and  twenty,  by  Phili|>  Yanarsdalen  to 
Peter  Studdiford,  to  secure  the  payment  of  five  thousand  dollarsi 
with  interest,  according  to  the  condition  of  his  bond  therein 
mentioned,  which  mortgage  was  cancelled  in  eighteen  hundred  and 
thirty-four,  and  which  is  marked  by  me.  Exhibit  P.  V.  A.  No.  I, 
on  the  part  of  the  defendants.  If  this  evidence  is  intended  to 
prove  a  debt  due  to  Peter  Studdiford,  it  is  not  so  set  up  or  insist- 
ed on  in  the  answer  of  his  executor,  nor  is  the  bond  referred  t^ 
in  that  mortgage,  nor  the  accounts  of  Peter  Studdiford  a?  as- 
signee of  Philip  Yanarsdalen,  in  evidence  in  this  cause.  The 
mortgage  thus  standing  alone,  is  not  snflScient  evidence  of  any 
demand  on  that  property.  If  any  thing  was  due  on  that  mort* 
gage  to  Peter  Studdiford,  whether  it  was  taken  with  or  without 
notice  of  the  lien  claimed  by  the  complainants,  are  &cts  not  in 
issue;  and  whether  said  mortgage  was  not  entitled  to  priority 
over  said  lien,  is  a  question  not  raised,  and  tipon  which  no 
opinion  is  intended  to  be  given.  From  the  time  of  the  purchase 
of  Philip  Yanarsdalen,  as  before  mentioned,  no  one  alleges  thai 
be  has  been  defrauded  by  the  lien  in  question,  or  proves  that  the 
complainants  have  received  this  twenty-four  hundred  dollars  ; 
nor  is  there  any  one  who  claims  that  sum  that  proves  himself  a 
bona  fide  purchaser,  paying  his  purchase  money,  without  notice; 
for  without  having  paid  his  money,  he  is  not  entitled  to  the  pro- 
tection of  such  a  purchaser :  Jewett  v.  Palmer^  7  John.  Chan* 
/J.  65. 

The  result  of  the  consideration  which  I  have  given  to  this 
case,  is :  That  the  complainants  ought  not  to  have  brought  sepa- 
rate suits,  as  was  insisted  on  by  the  defendants,  but  very  proper*  • 
ly  joined  in  the  suit  when  they  filed  their  bill ;  and  that  the  pre- 
sent complainants  are  entitled  to  the  twenty-four  hundred  doUart 
in  question.  With  respect  to  the  interest  on  that  sum,  which 
Todd  objects  to  paying  pending  this  controversy,  there  is  no  alle*^ 
gation  in  the  answer  of  the  said  James  W.  Todd,  that  he  has 
ready  the  amount  of  principal  and  interest,  nor  any  oflfer  to  pay 
the  same  into  cotwt  when  directed ;  but  says,  the  complainanls 
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and  Studdiford's  executor  demand  the  twenty-four  hundred  dol-* 
lars,  80  that  this  defendant  cannot  act  safely  in  the  premises  bul 
by  the  order  and  under  the  direction  of  this  honorable  court. 
There  is  no  allegation  that  the  money  has  been  unemployed,  or 
that  he  has  sustained  any  loss  thereby,  but  desires  to  act  under 
the  direction  of  the  court.  *If  he  wished  to  have  the  same  bene6l 
as  a  complainant  in  a  bill  of  interpleader,  he  ought  at  least  to 
have  conformed  to  the  offers  in  such  a  bill.  But  as  the  said 
James  W.  Todd  did  not,  by  his  answer  on  file,  attempt  to  gel 
clear  of  the  payment  of  the  said  twenty-four  hundred  dollars, 
and  may  have  the  money  ready  and  unemployed  by  reason  of 
this  controversy,  interest  must  be  allowed  and  computed  as  is 
herein  after  directed. 

I  do,  therefore,  advise  your  excellency  to  dismiss  the  complain- 
ants' bill  as  against  the  New-Brunswick  Fire  Insurance  Compa- 
ny, without  prejudice  to  any  party ;  and  to  vacate  and  set  aside 
the  decree  pro  confesso  against  the  defendants  who  have  answer- 
ad  ;  and  te  declare  and  decree,  that  the  complainants  are  entitled 
to  the  said  twenty-four  hundred  dollars,  with  interest  at  six  per 
cent,  for  the  delay  of  payment,  from  the  tenth  day  of  December, 
eighteen  hundred  and  thirty-four,  being  one  month  after  the 
death  of  the  said  widow  of  the  said  Joseph  Yandoren,  until  the 
date  of  the  said  master's  report ;  and  that  the  same  constitute  an 
equitable  mortgage,  lien  and  incumbrance  on  the  property  in 
question,  sold  by  the  executors  of  the  Rev.  Peter  Studdiford,  and 
now  owned  by  the  defendant  James  W.  Todd,  and  that  the  said 
premises  are  chargeable  therewith,  and  charged  accordingly  with 
the  same ;  that  it  be  referred  to  one  of  the  masters  of  this  court 
to  take  an  account  of  what  is  due  to  the  said  complainants,  for 
the  said  principal  and  interest  as  aforesaid,  and  fix  a  day  for  the 
payment  thereof.  But  if  the  said  James  W.  Todd  shall  pay  the 
said  twenty-four  hundred  dollars  into  this  court,,  which  he  has 
liberty  to  do,  and  produce  a  certificate  thereof  to  the  said  roaster 
before  he  finishes  his  report,  the  said  master  shall  then  compute 
interest  from  the  tenth  day  of  December,  last  aforesaid,  to  the  ticne 
of  such  payment  into  court,  and  may  then  inquire  bow  king  thai 
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money  has  been  in  the  hands  of  the  said  James  W.  Todd,  un- 
employed, since  Ihe  said  tenth  day  of  December,  eighteen  bun* 
dred  and  thirty-four,  and  ascertain  the  loss  of  interest,  if  any, 
occasioned  thereby  ;  which  loss  of  interest  is  to  be  deducted  from 
the  amount  of  interest  computed  as  aforesaid ;  and  such  interest, 
or  the  balance  thereof,  if  any,  must  likewise  be  paid  into  court 
without  delay.  That  the  said  master  make  his  report  with  all 
convenient  speed,  and  that  all  further  equity  and  directions,  and 
the  question  of  costs,  be  reserved  until  the  coming  in  of  the  said 
master's  report,  for  the  further  order  and  decree  of  this  court. 
Elias  Vanarsdale,  Master  in  Chancery. 
Decree  accordingly. 


Joseph  Basbett  and  others  v.  Isaac  Johnson  and  William 

Johnson. 

*  The  practioe  of  sending  ordinary  matters  to  a  jury  for  their  decision,  ought 
to  be  discouraged.  Bat  in  important  cases,  where  the  evidence  is  so  eon. 
tradictory  as  to  raise  serious  doabts  on  the  mind  of  the  court  as  to  mattefi  of 
fact,  it  is  proper  to  direct  an  issue,  or  order  a  suit  at  law. 

Issue  awarded,  with  special  directions  touching  the  conduct  of  the  trial ;  aad 
leave  given  for  a  special  jury. 

This  cause  came  originally  before  the  court  upon  motion  for 
an  injunction,  upon  bill  filed  and  affidavits  taken  by  both  parties, 
when  the  injunction  was  allowed.  It  was  afterwards  heard  upon 
motion  to  dissolve  the  injunction  after  answer  on  the  part  of  the 
defendants,  which  motion  was  denied.!  The  evidence  having 
been  taken,  the  cause  came  on  for  final  hearing  at  January 
term,  A.  D.  eighteen  hundred  and  thirty-six,  upon  the  pleadings 
and  proofs. 

*  Accord.  TVenlofi  Banking  Cmnpany  v.  Woodrnf,  1  Ort«9f9  Okan.  R.  117 1 
Garwood  v.  Admr'o  of  Eldridge,  Ibid,  S90. 

t  See  ante*  page  374,  reported  in  the  naniA  oiSmmekmm  v*  Jokmm, 
93 
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Jefer^i  fo'  defeodants. 

The  Chanc£llok.  The  biit  was  filed  in  this  case  in  Jul/ 
last,  for  an  injunction^  to  restrain  the  defendants  from  farther 
bailding  and  completing  a  dam,  then  in  progress,  in  Salem 
creek.  The  injunction  was  soaght  on  the  ground  that  valuable 
meadows  and  property  of  the  complainants  were  seriously  affect'- 
ed  by  the  obstruction  which  had  been  placed  in  the  stream,  and 
that,  if  the  defendants  were  permitted  tocontinueand  complete 
it,  the  meadows  would  be  irreparably  injured.  After  a  fult  hear- 
ing of  the  parties  on  the  application,  affidavits  having  been  takeo 
on  both  sides,  an  injunction  was  ordered.  The  court  was  satis- 
fied that  serious  injuiy  had  been  suffered  by  the  complainants, 
and  the  weight  of  evidence  went  to  show  that  if  the  dam  was 
completed  and  made  tight,  the  injury  would  be  inereased  and 
become  irreparable.  It  was  strongly  insisted  at  the  time  by  the 
defendants,  that  the  flow  of  water  upon  the  meadows  was  occa- 
sioned by  unusually  heavy  rains,  which  fell  on  the  twelfth  and 
fifteenth  of  July,  and  not  by  the  obstruction  in  the  creek ;  and 
that  the  completion  of  the  dam  would  not  seriously  injure  the 
meadows.  Hence  the  court,  in  delivering  the  opink)n,  took  oc- 
casion to  state,  that  if  it  should  turn  out,  as  the  defendants  sup- 
posed and  believed,  that  the  injurious  overflow  was  occasioned, 
not  by  the  dam,  but  by  the  rains  which  bad  latefy  inundated  that 
part  of  the  country,  and  was  therefore  accidental  and  temporary; 
or  if  the  defendants  could,  at  some  future  time,  make  it  appear 
that  the  completion  and  filling  in  of  their  dam  would  not  raise 
the  water  so  as  permanently  and  seriously  to  afllect  the  property 
of  the  complainants,  the  injunction  might  be  dissolved,  and  the 
complainants  turned  over  to  their  legal  remedies. 

The  defendants  having  filed  an  answer  to  the  bill,  moved  to 
dissolve  the  injunction  on  the  answer.  This  was  refused  by  the 
court,  for  reasons  heretofore  given,  and  the  cause  was  brought  on 
for  final  hearing  io  January. 
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It  was  supposed  that  the  question  involved  in  the  issue  oouM 
Bot  be  of  difficult  solution ;  that  whether  the  meadows  had  been 
seriously  affected  by  the  overflow,  was  a  plain  mailer  of  observa- 
tion, about  which  there  could  not  be  much  contrariety  of  opinion  j 
that  whether  the  injury  was  continuous,  the  result  of  soma 
abiding  cause,  or  temporary,  occasioned  by  heavy  rains,  ^xMikl 
be  readily  ascertained  without  any  dispute ;  and  that  the  questioii 
whether  the  completion  of  the  dam  would  or  would  not  increase 
the  water  above,  would  be  readily  answered  to  the  satis&cUoai 
of  all. 

In  this  the  court  has  been  disappointed.  Upon  each  poioi 
there  is  great  diversity  of  sentiment.  Upwards  of  sixty  witness- 
es have  been  examined,  some  of  them  at  great  length,  and^n 
immense  volume  of  testimony  has  been  taken,  some  of  which, 
however,  has  but  a  remote  beaiing  upon  the  issues. 

The  cause  was  elaborately  and  ably  argued,  and  I  have  en- 
deavored to  give  to  it  a  careful  examination.    And, 

Upon  the  first  point,  to  wit,  whether  the  meadows  of  the 
complainants  had  been  seriously  affected  by  the  overflow,  I  think 
the  evidence  proves  that  they  were  injuriously  affected  during  ibe 
last  season,  or  a  part  of  it,  by  water  standing  upon  them.  T-hat 
matter  was  proved  before  the  injunction  was  allowed,  in  August, 
and  the  weight  of  the  evidence  now  before  the  court  confirms  j(. 
It  is  fully  shown  4hat  they  were  considerably  inundated,  and  <br 
a  longer  period  4)f  .time  than  usual,  and  at  a  season  of  the  year 
when  the  effect  must  necessarily  have  been  injurious.  It  will  be 
unnecessary  to  dwell  on  this  part  of  the  case,  as  it  is  not  ii»- 
poriant. 

Upon  the  second  point,  whether  the  injury  sustained  was  con« 
tinuous,  the  result  of  some  abiding  cause,  or  temporary,  occa- 
sioned by  unusually  heavy  rains  and  back-water,  there  is  great 
difference  of  opinion.  And  this  1  take  to  be  the  great  question 
in  the  cause.  These  meadows,  before  the  dam  or  stopping,  were 
liable  to  be  overflowed  occasionally  from  rains  and  freshets,  bat 
the  water  soon  ran  off,  and  the  injury,  if  any,  was  temporary. 
These  overflows  would  vary  according  to  the  quantity  of  rain  ior 
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irater  coming  from  above.  In  great  raius  and  floods,  such  as 
those  which  occurred  in  July  last,  the  meadows  would  be  subject 
to  their  influence  for  a  longer  period  of  time  than  was  usual.  If 
the  injury  has  resulted  from  this  cause,  and  this  alone,  then  the 
eraetion  of  the  dam  has  not  been  prejudicial.  On  the  other  hand, 
if  the  dam  or  stopping  has  so  operated  upon  the  watei  of  the 
<mek  above,  as  to  prevent  the  waters  on  the  meadows  running 
off  as  they  otherwise  would  have  done,  and  thereby  the  mea- 
dows have  been  injured,  and  continue  to  sustain  injury ;  and  if 
the  injury  is  of  a  serious  character,  permanently  impairing  the 
value  of  the  meadows,  the  dam  must  be  considered  as  a  nuisance 
aad  the  complaint  of  the  plaintiffs  just. 

Bespectable  men  diflfer  widely  on  the  subject  Some  insist, 
and  with  d  knowledge  derived  from  personal  observation  too,  that 
the  meadows  were  no  more  wet  than  in  former  years,  except  just 
at  the  period  of  the  heavy  rains,  and  that  those  rains  pasted  ofl* 
without  material  damage ;  and  some  think  they  were  drier ; — 
while  others  most  positively  affirm  that  the  meadows  were  seri- 
ously injured,  not  owing  to  heavy  rains  and  back-water,  but  to 
tho  height  of  water  in  the  creek ;  that  the  dam  prevented  the 
tide  above  from  falling  to  its  ordinary  level  by  one  and  a  half  or 
two  feet,  and  some  say  two  and  a  half  feet,  in  consequence  of 
which  the  waters  could  not  be  drained  ofi*  the  meadows ;  that 
the  sluices  could  not  play,  the  water  even  at  low  tide  being 
higher  in  the  creek  than  in  the  ditches,  and  of  course  there  was 
no  vent;  and  that  the  waters  continue  to  injure  the  meadows, 
though  not  60  much  now,  since  the  dam  has  settled. 

I  have  sought  with  great  solicitude  to  reconcile  the  testimony, 
but  without  success.  The  fact  that  the  tide,  since  the  erectbn  of 
the  dam,  does  not  rise  so  high  nor  fall  so  low  as  before,  is  most 
elearly  established.  It  admits  of  no  dispute.  The  plain  inference 
from  this  fact  would  seem  to  be,  that  the  meadows  cannot  be  so 
well  drained  as  before.  It  is  proved  that  they  are  low  and  flat. 
They  can  be  drained  only  by  sluices  leading  the  water  from  them 
into  the  creek.  If  when  the  creek  fell  to  its  ordinary  level  at  low 
water,  they  were  not  more  than  sufficiently  drained,  how  oan  it 
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be  that  when  the  tide  does  not  fall  to  that  level  by  the  space  of 
two  feet,  they  cab  be  cleared  of  water  as  well  as  before  ?  And 
yet  respectable  witnesses  testify  that  the  meadows  are  as  dry  as 
heretofore,  and  that  the  stopping  has  bad  no  eflea  upon  them. 
1  am  nnable  to  account  for  this.  It  is  said,  to  be  sare,  that  sinee 
the  dam  the  tide  does  not  rise  so  high  as  formerly ;  but  I  do  nol 
perceive  how  that  helps  the  case.  The  ordinary  tides  are  kepC 
out  by  the  embankments ;  and  whether  they  rise  higher  or  low- 
er is  of  no  consequence,  unless  they  overflow  the  banks.  The 
water  vented  by  the  sluices  is  not  ordinarily  the  tide  water,  and 
it  cannot  be  vented  unless  the  tide  falls  low  enough  U>  admk  a 
free  passage  through  the  sluices. 

My  own  inference  would  be,  that  these  meadows,  being  tow, 
must  sustain  permanent  injury  in  consequence  of  the  tide  not 
falling  as  low  as  formerly ;  and  with  this  inference  the  complain- 
ants' witnesses  accord.  But  they  are  met  by  positive  testimony 
on  the  other  side,  aflSrming  that  no  such  result  has  taken  place, 
and  that  the  meadows  have  been,  taking  the  season  through,  as 
dry  as  formerly.  And  I  feel  embarrassed  in  forming  a  judgment 
that  is  to  decide  the  rights  of  these  parties  to  a  very  large  amount. 
1  am  relieved  to  know  that  there  is  a  mode  in  which  the  facts  can 
be  ascertained,  and  the  conscience  of  the  court  informed.  It  is 
a  fact  the  decision  of  which,  under  all  the  circumstances  of  the 
case,  is  peculiarly  proper  for  the  decision  of  a  jury.  I  am  op- 
posed to  the  practice  of  sending  ordinary  matters  to  a  jury  for 
their  decision,  and  think  it  should  be  discouraged ;  but  in  im- 
portant cases,  where  the  evidence  of  lespectable  witnesses,  with 
the  same  means  of  information,  is  contradictory,  so  as  to  raise 
serious  doubts  on  the  mind  of  the  court,  it  is  proper  to  direct  an 
issue,  or  order  a  suit  at  law.  In  this  case  I  think  an  issue  would 
beet  answer  the  purposes  of  justice.  It  would  be  more  expeditious, 
and  more  under  the  control  of  the  court ;  and  if  the  facts  be  once 
ascertained,  whether  the  erection  be  or  be  not  a  nuisance,  there 
will  be  little  difficulty  in  settling  the  case. 

I  shall,  therefore,  direct  an  issue  to  be  made  up  in  the  usual 
way,  to  try  the  fact,  whether  the  erection  of  the  dam  by  the  de* 
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fcndanto  has  seriously  and  permaaently  affected  the  meado^B  ef 
(tie  complainants  lying  above  it ;  and  that  the  issue  be  carried 
down  for  trial  at  the  next  Salem  circuit,  in  June.  Either  party 
may  notice  the  cause  for  trial,  and  the  defendants  in  the  issue 
nay  carry  down  the  record  by  proviso,  so  that  the  trial  may  be 
had  at  the  ensuing  circuit.  A  special  jury  will  be  ordered  by  this 
court,  on  the  application  of  either  party,  subject  to  the  preference 
gwen  to  the  plaintiff  by  'the  rules  of  the  supreme  court. 

Where  witnesses  are  dead,  or  cannot  be  procured,  their  exami- 
nations may  be  read ;  and  no  new  witnesses  shall  be  produced 
without  giving  fifteen  days  notice  of  the  intention  to  produce 
them,  with  the  name,  addition  and  place  of  abode  of  such]  wit- 
Order  accordingly. 


CSoRNELiuB  W.  Vanwinkle  v.  Edward  Curtis  and  others. 

Tbe  rale  that  in  injanction  bills  the  particular  title  and  inteueat  of  the  eonu 
^lainant  moat  be  set  forth,  ia  more  especially  applicable  to  oases  of  waste. 

Bot  in  cases  of  trespass  and  nuisance,  the  title  and  estate  of  the  eomplunant 
aid  set  oat  with  aufficient  certainty  in  a  bill  for  an  injanction,  if  the  conu 
idaiaaat  alleges  Jumself  to  be  the  owner  of  the  premisea  in  fee  aimple  bj 
parehaae,  and  to  be  ia  possession. 

A  j^reater  degree  of  precision  in  cases  of  trespass  or  nuisance  is  not  reqoiredi 
especially  where  it  is  not  alleged  in  the  bill  that  the  defendants  make  any 
pretence  of  right  in  themselves. 

In  eases  of  trespass  or  nuisance,  an  injanction  wHl  not  be  granted,  unless  the 
injury  about  to  be  committed  is  of  a  serious,  permanent  and  irreparable 
oharacter,  such  as  cannot  well  be  compensated  in  damages,  and  which  there- 
fore  requirea  the  extraordinary  power  of  chancery  to  prevent  its  commission. 

Where  it  appears  that  the  stream,  a  part  of  which  is  sought  to  be  diverted, 
rans  through  a  corner  of  the  complainant's  farm,  a  quarter  of  a  mile  from 
Ilia  dwelling ;  that  it  runs  through  low,  swampy,  marshy  ground,  and  is  not 
nor  has  ever  been  applied  to  any  practical  use,  equity  will  not  interfere  by 
injunction  to  prevent  the  diversion. 

Bill  for  injunction,  to  restrain  the  defendants  from  partially 
divertiiig  a  stream  of  water,  which  flowed  through  the  com- 
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piaiBant's  land.  On  filing  the  bill  an  injunction  issued,  as  pray- 
ed for.  The  defendants  having  answered,  moved  to  dissolve  the 
injunction.  The  cause  was  heard  upon  the  motion  to  dissolve, 
on  bill  and  answer.  The  grounds  of  the  application  are  ftilly 
stated  in  the  opinion  of  the  court. 

E.  Vanarsdale^  fer  the  defendafits,  in  support  of  the  motion. 

T.  Frelinghuysetti  contra. 

The  Chahcellor.  The  bill  was  for  an  injunction  to  re- 
strain the  defendants  from  diverting  a  water  course.  It  charges, 
that  the  complainant  is  owner  of  a  farm  in  the  county  of  Essex, 
in  fee  simple,  of  about  seventy  acres,  and  that  a  stream  of  wa* 
ter,  known  by  the  name  of  the  Third  river,  has  run  from  time 
immemorial  through  the  said  farm,  until  it  enters  the  pond  of  the 
defendants'  paper-mill.  That  the  defendants  own  a  paper-mill, 
mill-dam  and  pond  immediately  below  the  farm,  which  have  ex* 
isted  there  for  forty  years,  and  during  all  that  time  have  been  sop- 
plied  with  water  from  said  stream  as  it  now  runs,  and  has  imm^ 
morially  run  through  said  farm.  That  the  stream  greatly  fcrtf- 
lizes  the  fields  of  complainant,  serves  to  water  hie  cattle,  and 
has  a  head  and  fall  on  his  land  which  makes  it  of  still'  greatier 
value  as  a  milt  seat  and  privilege,  which  may  be  disposed  of  or 
used  to  profit  and  advantage.  That  the  defendants  are  about 
diverting  the  strcfam  from  its  natural  channel  above  the  farm  of 
the  complainant,  so  as  to  bring  it  into  their  dam  on  the  south- 
western bide  of  their  pond,  instead  of  where  it  now  enters ;  and 
that,  having  offered  an  inadequate  compensation  for  the  privil^e, 
which  was  refused,  they  are  about  doing  it  without  leave  of  the 
complainant.  The  bill  then  charges  that  the  stream  is  of  great 
vahje  to  the  complainant,  and  that  he  apprehends  and  believes 
that  if  the  canal  is  suffered  to  be  dug  and  completed,  it  will  not 
only  destroy  the  value  of  the  stream,  as  a  mill  privilege,  on  said 
farm,  hut  in  dry  times  will  cut  oflf  the  complainant  from  the 
usual  supply  of  water  for  his  cattle  and  the  ordinary  purposes  of 
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husbandry.  That  unless  restrained,  they  will  soon  fioisb  their 
canal,  and  leave  the  complainant  to  uncertain  litigation  and  suits 
for  damages,  for  the  injury  done. 

The  answer  admits  that  the  complainant  is  the  owner  of  the 
farm  mentioned  in  his  bill,  and  has  owned  it  about  three  years, 
having  paid  or  agreed  to  pay  for  it  twenty-two  hundred  dollars. 
It  admits  further,  that  the  stream  runs  and  always  has  run 
through  one  corner  of  the  farm,  leaving  a  strip  of  land  contain- 
ing less  than  one  acre  and  a  half  on  the  southerly  side  of  the 
stream,  which  does  not  otherwise  run  through  the  farm.  That 
the  said  land  is  not  worth  more  than  thirty  dollars  per  acre,  is 
wet  and  swampy,  producing  coarse  bog  grass,  bushes  and  briers, 
and  principally,  if  not  only,  used  in  the  spring  season  for  early 
pasture  for  cattle.  It  admits  that  the  stream  has  always  run 
where  it  now  does,  but  denies  that  it  fertilizes  the  fields  of  the 
complainant,  or  is  used  by  him  for  watering  his  cattle,  or  has  a 
head  and  fall  on  the  said  farm  for  a  mill  seat  and  privilege  to  be 
used  and  disposed  of  for  that  purpose ;  except  that  the  said  com- 
plainant has  about  eighteen  inches,  and  not  exceeding  two  feet 
Call  on  said  stream,  which  has  never  been  used,  and  probably 
never  will  be  used  to  the  end  of  time  as  a  mill  seat,  or  for  any 
such  purpose.  The  answer  then  alleges  that  the  lands  of  com- 
plainant lying  along  said  stream,  are  used  for  pasture,  and  not 
cultivated,  and  on  the  northerly  side  thereof  are  low,  miry, 
swampy  meadows,  part  bearing  cranberries,  with  many  springs 
on  the  side  of  the  said  stream ;  that  the  stream  is  nearly  a  quar- 
ter of  a  mile  from  the  complainant's  house,  and  is  not  used  by 
bim  for  watering  his  cattle,  but  that  he  uses  a  large  spring  near 
bis  house  for  that  purpose,  which  affords  an  ample  supply  at  all 
seasons  for  his  own  cattle  and  those  of  his  neighbors.  That  the 
defendants  are  anxious  to  increase  their  water-power  by  bringing 
a  part  only  of  said  stream,  by  means  of  a  canal,  to  their  mill. 
That  they  do  not  intend,  nor  will  they  ever,  unless  by  consent, 
tiCke  all  the  water  of  said  stream,  but  leave  a  large  part  to  follow 
the  usual  course  into  the  pond.  The  answer  then  details  the 
particulars  of  various  attempts  made  to  come  to  some  agreement 
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Hboat  compeosatioD,  and  insists  that  the  offers  of  the  defendants 
were  an  adequate  and  more  than  an  adequate  compensation  fi>r 
any  injury  the  complainant  might  sustain  by  the  partial  diversioQ 
of  the  stream  in  (he  manner  contemplated  by  the  defendants* 
And  the  defendants  insist,  that  the  injury  complained  of  is  nei* 
ther  grievous  nor  irreparable ;  that  the  value  or  substance  of  the 
inheritance  is  not  put  in  jeopardy,  nor  does  it  injure  the  value  of 
the  property  of  the  complainant ;  and  that  he  ought  to  be  left  to 
his  remedjTat  law. 

The  motion  now  is,  to  dissolve  the  injunction  which  was  or- 
dered on  the  exhibition  of  the  bill. 

Upon  the  case  made  by  the  complainant  in  his  bill,  the  in- 
junction was  properly  awarded  before  answer.  The  injury  about 
to  be  sustained  was  alleged  to  be  of  a  permanent  and  serious 
character,  and  the  mischief  would  have  been  accomplished  but 
for  the  interference  of  the  court  The  title  and  estate  of  the 
complainant  were  set  out  with  sufficient  certainty.  He  alleges 
himself  to  be  the  owner  in  fee  simple  by  purchase,  and  to  be  in 
possession.  A  greater  degree  of  precision  is  not  required  in  cases 
of  trespass  or  nuisance,  especially  where  it  is  not  alleged  in  the 
bill  that  the  defendants  made  any  pretence  of  right  in  themselves. 
The  rule  that  in  injunction  bills^  the  particular  title  and  interest 
q{  the  complainants  must  be  set  forth,  is  more  especially  applica* 
ble  to  cases  of  waste.  The  defendant  then  is  in  possession ; 
and  the  party  seeking  to  restrain  him,  must  do  it  on  the  ground 
of  some  privity  of  estate.  It  is  necessary,  therefore,  that  the 
complainant  should  set  out  his  right  with  accuracy  and  certainty, 
that  the  court  may  judge  of  the  propriety  of  interference.  And 
it  is  because  the  defendant  is  in  possession,  and  claiming  the 
right  to  do  the  acts  complained  of,  that  an  injunction  will  not 
issue  in  cases  of  waste  before  answer,  except  it  be  absolutely  na* 
cessary.  But  the  reason  of  the  rule  does  not  apply  to  cases  like 
the  one  now  under  consideration. 

The  only  question  of  any  importance  to  be  decided  is,  whether 
the  injunction  shall  now  be  dissolved  upon  the  answer  of  the 
defendants,  and  the  complainant  be  put  to  his  legal  remedy. 
64 
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That  the  act  about  to  be  committed  by  the  defendamts,  and 
fipom  the  commission  of  which  they  were  restratoed,  was  an  un- 
lawful act,  admits  of  do  question,  from  the  pleadings.  They 
can  haye  no  legal  right  to  divert  the  flow  of  the  water  frotn  it& 
accustomed  channel^  and  thereby  deprive  the  complainant  of 
any  ouiterial  part  of  it.  In  Massachusetts,  the  privilege  of 
taking  water  in  certain  cases,  upon  making  compensation,  is 
given  lo  mill  owners ;  but  it  is  by  special  statute,  and  is  not  in 
accordance  with  the  principles  of  the  common  law',  by  which 
that  species  of  property  is  protected  in  this  state.  If  the  right  of 
ownership  is  violated,  the  law  will  give  redress ;  and  where  the 
appropriation  of  private  property,  though  not  of  any  great  value, 
has  been  intentional  and  withoeH  permission,  the  amovnt  of  re- 
dress  should  not  be  weighed  in  golden  scales. 

But  it  is  not  in  every  case  of  infringement  of  private  rights 
that  a  court  of  equity  will  interfere  by  injunction.  In  a  court  of 
law  the  inquiry  is,  whether  a  wrong  has  been  committed ;  and  if 
it  has  been,  reparation  nMist  be  awarded.  Here  the  inquiry  is, 
whether  the  injury  about  to  be  committed  is  of  a  serious,  perma- 
nent and  irreparable  character,  8u«h  as  cannot  well  be  eompen- 
sated  in  damages,  and  which  therefore  requires  the  extraordinary 
power  of  chancery  to  prevent  its  commission.  It  is  important  ta 
preserve  this  distinction.  The  harmony  and  usefulness  of  the 
two  courts  are  both  promoted,  and  the  interests  of  the  publio 
better  served,  by  keeping  the  jurisdictions  separate. 

The  principle  on  which  equity  interposes  for  the  prevention  of 
trespasses  and  injury  of  that  description,  where  there  is  no  privi- 
ty of  contract  or  estate,  is  well  understood.  The  only  difficulty 
is  in  applying  it  ta  the  different  cases  as  they  arise. 

In  applying  it  to  the  case  now  under  consideration,  I  am  of 
opinion,  upon  the  facts  as  presented  by  the  pleadings,  that  the 
injunaion  should  be  dissolved^  and  the  complainant  be  left  to  his 
legal  remedy.  The  bill  itself  doea  not  allege  chat  the  injnry  to 
be  sustained  will  be  irreparable.  But  it  charges  fects  which^ 
standing  uncontradicted,  are  sufficient  to  induce  a  conviction  that 
it  will  be  serious  and  permanent. 
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The  principal  facte  are,  that  the  defeDdaDts,  \)j  cuUing  the 
canal  and  diverting  the  streanii  will  deetroy  a  mill  privilege,  and 
in  dry  seasons  deprive  the  complainant  of  tlie  benefit  of  vvataff 
for  bis  cattle  and  the  ordinary  purposes  of  husbandry.  These 
are  both  met  by  the  answer  Taking  that  to  be  true,  as  I  am 
bound  to  do  on  this  occasion,  it  is  evident  the  complainant  has 
no  mill  site  on  his  land^  nor  such  fiBtlt  of  water  as  can  be  turned 
to  any  considerable  advantage.  And  it  is  to  be  remarked,  thai 
he  does  not  set  out  in  his  bill  that  he  ever  had  any  idea  or  de^o 
of  using  the  water  for  that  purpose.  As  to  the  other  charge,  that 
in  dry  seasons  he  would  be  deprived  of  the  benefit  of  water  for 
his  cattle  and  tl>e  ordinary  purposes  of  husbandry,  it  is  denied 
by  the  answer  that  the  stream  is  now  used,  or  has  ever  beep 
used,  either  for  watering  cattle  or  irrigating  and  fertilizing  tim 
land.  It  appears  that  the  complainant  has  a  mucli  more  con* 
venient  as  well  as  a  pertnanent  resource  for  watering  his  cattle, 
and  that  the  ground  through  which  the  stream  runs  is  loWi 
marshy  and  swampy  ground,  and  not  susceptible  of  being  fer^ 
tilized  by  irrigation.  Such  being  the  case,  it  is  not  conceived 
ihat  the  complainant's  injury  can  be  of  tliat  permanent  and  se- 
ffious  character  as  cannot  be  compensated  in  damages,  and  calls 
for  the  preventive  power  of  the  court. 

The  case  of  Gardner  v.  The  Village  ofJNewburghj  2  John* 
Chan,  R.  162,  was  greatly  relied  on  by  the  complainant's  coiio- 
sel  to  sustain  the  injunction.  The  case  is  valuable  in  many  re- 
epects.  It  asserts  the  concurrent  jurisdiction  of  chancery  over 
private  nuisances,  and  proves  it  to  be  ancient  and  well  establish- 
ed ;  and  that  the  foundation  of  it  rests  in  the  necessity  of  a  pre- 
ventive remedy,  where  great  and  immediate  mischief  or  material 
injury  would  arise  to  the  comfort  and  useful  enjoyment  of  proper- 
ty. This  is  the  true  doctrine  of  the  court,  and  it  was  properly 
applied  in  that  case ;  for  it  appeared  by  the  bill,  that  the  water 
about  to  be  diverted  supplied  at  the  time  a  brick-yard  on  the 
plaintifi*'s  farm,  a  large  distillery,  erected  at  great  expense,  and 
a  churning-mill,  and  afiforded  water  for  a  mill  seat,  where  he  was 
about  to  erect  a  mill  for  grinding  plaister  of  paris.    The  bill  waa 
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sworn  to  and  corroborated  by  sundry  affidavits,  and  it  was  shown 
that  all  the  improvements  would  receive  immediate  and  great 
injury.  The  injunction  in  that  case  was  properly  granted,  and 
if  I  had  similar  grounds  on  which  to  proceed,  I  would  willingly 
follow  the  example.  But  when  it  is  made  to  appear  that  the 
stream,  a  part  of  which  is  sought  to  be  diverted,  runs  through  a 
corner  of  the  complainant's  farm,  a  quarter  of  a  mile  from  his 
dwelling;  that  it  runs  through  low,  marshy,  swampy  ground, 
and  is  not  nor  has  ever  been  applied  to  any  practical  use,  there 
18  no  such  great,  immediate  or  permanent  injury  as  will  authorize 
the  continuance  of  the  injunction. 

In  the  case  of  Quackenbush  v.  Van  Riper^*  which  was  on  an 
injunction  to  restrain  a  private  nuisance,  the  court  acted  upon  the 
same  principle  now  recognized,  and  refused  to  interfere,  because 
it  appeared  that  the  injury  was  neither  serious  nor  immediate.  In 
granting  the  application  now  made,  I  follow  that  decision,  believ- 
ii^  it  to  be  founded  on  safe  authority.  If  that  is  to  be  departed 
from,  I  know  not  where  the  power  of  this  court  is  to  end.  [t 
would  lead  to  an  interference  in  all  cases  where  the  least  invasion 
of  private  property  is  about  to  occur.  "  It  would  have  to  adopt 
the  principle,  that  an  injunction  will  issue  for  the  prevention  of 
every  trespass  or  infringement  of  right,  where  a  suit  at  law  might 
be  brought."  Such  is  not  its  province,  and  should  not  be  its 
practice. 

Injunction  dissolved. 

•  Ante,  pags  850. 
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Jeptha  Wooden  v.  Ziba  Wooden  aud  others. 

Eqaitj  will  not,  in  the  abMnee  of  special  circtunitancee,  interfere  by  iijiii 
tion  to  protect  a  le^al  ri^ht,  which  maj  be  tried  at  law. 

Where  the  answer  denies  all  the  equity  of  the  bill,  the  injunction  to  stay  p! 
ceedings  at  law  will  be  dissolved  of  coarse. 

Motion  to  dissolve  an  injuDCtion  to  restrain  proceedings 
law.  The  chancellor  having  been  of  counsel  with  one  of  t 
parties,  the  cause  was  heard  at  his  request  before  Eliat  Yana 
dale,  esquire,  one  of  the  masters  of  the  court.  The  cause  w 
submitted  without  argument 

/.  H.  WiUiamsan^  of  counsel  for  defendants. 

W.  Halstedj  of  counsel  for  complainant. 

The  Master.  The  bill  was  filed  on  the  sixth  of  Ap 
eighteen  hundred  and  thirty-five ;  and,  among  other  thingSi  si 
forth,  that  Ezra  Wooden  died  on  the  twenty-fifth  of  Septemb 
eighteen  hundred  and  thirty-two,  possessed  of  a  considerahia  a 
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and  personal  estate ;  leaving  eight  children,  among  whom  arose 
a  controversy  as  to  the  distribution  of  his  estate.  That  Ziba, 
Nathan  and  Peter  Wooden,  sons  of  the  said  deceased,  insisted 
that  the  said  Ezra  Wooden  had  made  a  will,  devising  all  his  pro- 
perty, and  the  other  children  insisting  that  there  was  no  wilL 
That  the  complainant,  being  of  opinion  that  there  was  no  legal 
will,  on  the  nineteenth  of  November,  eighteen  hundred  and  thirty- 
Iwo,  agreed  with  the  defendants,  with  a  view  of  compromising 
all  differences  of  opinion  in  relation  thereto,  in  manner  following, 
viz. : — "Articles  of  agreement,  made  this  nineteenth  day  of  No- 
vember, between  Peter,  Ziba  and  Nathan  Wooden,  of  the  town- 
ship of  Warren,  county  of  Somerset,  and  state  of  New-Jersey, 
of  the  first  part,  and  Jeptha  Wooden,  of  the  same  place,  wit- 
oeaseih ;  that  the  said  party  of  the  first  part,  do  upon  certain 
conditions,  agree  to  let  the  said  Jeptha  Wooden  have  the  west 
rooms,  together  with  five  acres  of  land  on  the  west  end  of  the 
bouse,  being  a  part  of  the  homestead  farm  of  Ezra  Wooden,  de- 
ceased, if  provided  the  will  of  the  said  deceased  shall  be  estab- 
lished, otherwise  this  writing  to  be  void ;  and  the  said  Jeptha 
doth  hereby  acknowledge  himself  fully  contented  and  satisfied 
with  said  will  in  question.  Witness  oar  hands  and  seals,  this 
nineteenth  day  of  November,  eighteen  hundred  and  thirty-two." 
That  in  part  performance,  the  defendants  put  Uie  complainant 
in  possession  of  the  two  west  rooms  of  the  iiouee  in  the  said 
agreement  mentioned,  on  or  about  the  first  of  April,  eighteen 
hundred  and  thirty-three,  and  he  has  continued  in  possession 
tinder  said  agreement  ever  since,  and  still  continues  in  possession 
thereof.  The  bill  then  further  states,  that  on  the  day  following 
the  date  of  the  above  agreement,  another  agreement  was  made, 
which  is  set  forth,  whereby  the  complainant  and  several  children 
of  the  deceased  therein  named,  were  to  release  to  ttie  defendants 
(he  homestead  farm ;  and  the  defendants  were  to  release  to  the 
complainant  and  other  children  named,  several  lots  also  men- 
tioned, with  various  provisions  not  deemed  necessary  now  to  be 
oolicad.  That  in  pursuance  of  the  said  last  mentioned  agree- 
MMK,  the  defendants  and  their  wives  esecuted  certain 


JULY  TERM,  1836.  431 

[Woodeo  T.  Wooden  et  aL] 

In  (he  bill  mentioned,  and  the  conriplainant  and  bifl  wife  and 
other  persons  in  the  snid  bill  named,  aleo  executed  a  release  le 
persons  therein  mentioned.  That  a  deed  of  retease  for  said 
homestead  farm  was  made  out  from  the  complainant  and  otiiers 
to  the  defendants,  on  the  tenth  of  December,  eighteen  hundred 
and  thirty-two,  and  was  executed  and  acknowledged  by  the  com-* 
plaioant  and  his  wife,  and  the  other  parties  thereto,  except  the 
acknowledgment  of  Elizabeth  Freeman  is  disputed,  and  except 
also  that  Robert  Morris  and  Sarah  bis  wife  refused  to  execute 
the  same^-lhe  said  Sarah  Morris  and  Elizabeth  Freeman  being 
two  of  the  daughters  of  the  said  Ezra  Wooden,  deceased. 

The  bill  also  sets  forth  a  suit  in  this  court  by  the  defendants  to 
carry  the  last  mentioned  agreement  into  effed,  and  the  proceed^ 
ings  thereon ;  and  that  after  the  first  mentioned  agreement,  about 
the  first  day  of  December  following,  the  defendants  agreed  to  pay 
the  complainant  three  hundred  dollars,  by  certain  promissory 
notes,  in  lieu  of  the  five  acres  therein  mentioned^  and  since  then 
Ziba,  one  of  the  defendants,  has  had  possession  thereof.  That 
on  the  first  of  January,  eighteen  hundred  and  thirty-five,  Ziba 
Wooden,  one  of  the  defendants,  served  a  notice  on  the  com- 
plainant to  remove  out  of  the  said  two  rooms  on  the  first  of  April 
following ;  and  upon  inquiry  what  was  m«ant  by  serving  said 
notice,  the  said  Ziba  replied,  because  the  eomplakiant'is  wife 
quarrelled  with  the  wife  of  another  person  occupying  the  middle 
part  of  said  house,  and  threatened  to  turn  the  complainant  out  of 
the  said  two  rooms,  and  in  pursuance  of  such  intention  commen- 
ced an  action  of  unlawful  detainer  before  one  of  the  justices  of 
the  peace  of  the  county  of  Somerset^  and  sets  forth  the  proceed- 
ings before  said  justice.  That  the  said  two  rooms  are  part  of  the 
house  which  belonged  to  the  complainant's  father,  and  that  he 
does  not  unlawfully  detain  the  same ;  and  insists,  that  if  the  pre- 
tended will  of  the  deceased  is  established,  he  is  entitled  to  hold 
the  said  two  west  rooms }  and  if  not  established,  then  he  is  enti- 
tled, as  one  of  the  children  and  heirs  of  the  deceased,  to  an  equal 
part  of  his  real  estate,  and  to  the  possession  of  the  said  rooms 
and  real  estate  as  tenant  in  common.    That  the  complainant 
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never  entered  into  a  lease  to  the  said  Ziba  Wooden  for  the  said 
two  rooinsj  or  acknowledged  him  as  his  landlord,  but  entered  io 
pursuance  of  said  article  above  recited.  The  bill  also  sets  forth 
certain  pretences,  which  are  alleged  to  be  untrue;  and  prays  a 
specific  performance  of  the  agreement  of  the  defendants,  entered 
into  with  the  complainant  on  the  nineteenth  of  November,  eigh- 
teen hundred  and  thirty-two,  or  that  they  may  pay  the  three 
hundred  dollars  in  lieu  of  the  five  acres  of  land  in  the  said  agree- 
ment mentioned,  the  complainant  being  willing  to  perform  his 
part  of  said  agreement ;  or  that  the  second  article  of  agreement, 
bearing  date  the  twentieth  of  November,  eighteen  hundred  and 
thirty-two,  and  the  deed  of  release  referred  to,  executed  by  the 
complainant  and  others  in  pursuance  of  said  article,  be  declared 
null  and  void,  and  the  defendants  restrained  from  prosecuting  the 
said  unlawful  detainer,  and  for  further  relief. 

The  bill  was  sworn  to  by  the  complainant  on  the  sixth  of 
April,  eighteen  hundred  and  thirty-five,  and  on  the  same  day  an 
order  was  made  by  Samuel  L.  Southard,  esquire,  one  of  the  mas- 
ters of  this  court,  designated  for  the  purpose,  that  an  injunction 
issue  agreeable  to  the  prayer  of  said  bill,  which  was  issued  ac- 
cordingly and  served. 

On  the  fifth  of  October,  eighteen  hundred  and  thirty-five,  the 
defendants  filed  their  answer,  and  gave  notice  of  the  application 
to  dissolve  the  injunction  in  January  term  following.  So  much 
of  the  defendants'  answer  will  be  taken  notice  of  hereafter  as 
may  be  applicable  to  the  motion  under  consideration. 

If  the  complainant's  right  to  the  injunction  was  insisted  oo 
upon  the  ground  that  there  was  no  will  left  by  his  father,  and 
that  he  is  one  of  the  heirs  at  law  of  Ezra  Wooden,  deceased ;  the 
answer  of  the  defendants  sets  forth  a  will  sufficient  to  pass  real 
estate,  whereby,  among  other  things,  the  said  deceased  devised 
the  said  dwelling-houee  and  part  of  the  homestead  to  the  defen- 
dant, Ziba  Wooden  }  and  further  says,  that  the  said  will  is  not 
yet  established.  But  in  case  there  was  no  will,  and  be  was  an 
heir  at  law  and  tenant  in  common,  injunctions  are  not  frequenl, 
and  only  granted  on  special  circumstances :  Eden  an  Jnj.  171. 
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And  I  do  not  perceive  in  the  bill  any  equitable  circamstaoee  tteT 
forth  why  this  court  should  interfere  to  protect  the  coroplainantV 
right  as  heir,  which  is  a  le^al  right  and  may  be  properly  tried  tt 
kw^  If  the  allegation  that  the  complainant  has  a  good  legal 
title  to  the  premises  in  controversy^  was  suflScient  to  obtain  afi 
injunction,  it  would  seem  to  follow  as  a  necessary  consequenee 
that  every  defendant  whose  title  was  attacked  at  law,  and  would 
make  the  suggestion  of  having  a  good  title,  might  draw  the 
controversy  in  question  in  this  court.  Such  a  practice  wotdd 
justly  be  complained  of  by  the  courts  of  law,  as  depriving  them 
of  the  exercise  of  their  rightful  jurisdiction. 

It  b  very  clear  that  the  second  agreement  set  forth  in  the  bffl 
can  give  the  complainant  no  right  to  his  injunction,  as  by  that 
agreement  the  complainant  and  others  are  to  release  to  the  ie* 
fendants  the  homestead,  which  includes  the  two  west  rooms  Id 
controversy.  The  only  foundation  that  is  perceived  apon  which 
this  injunction  was  granted  by  the  master,  is  not  the  first  agree* 
ment  alone-^for  that  has  nothing  positive  respecting  the  posses- 
sion of  the  said  two  west  rooms,  but  is  a  conditional  agreemenfi 
to  take  effect  if  the  will  of  the  deceased  is  established,  otherwise 
to  be  void ;  and  there  is  no  averment  that  the  said  will  is  estab- 
lished. But  the  complainant  states  in  his  bill,  that  in  part  per* 
formance  of  that  agreement,  the  defendants  put  the  complainant 
in  possession  of  the  said  two  west  rooms,  on  or  about  the  first  of 
April,  eighteen  hundred  and  thirty-three,  and  that  he  has  con* 
tinned  in  possession  under  said  agreement  ever  since.  And  the 
complainant  further  states,  that  he  never  entered  into  a  lease  to 
the  said  Ziba  Wooden  for  the  said  two  rooms,  or  acknowledged 
him  as  his  landlord,  but  entered  in  pursuance  of  the  said  article 
above  recited. 

Upon  examining  the  answer  of  these  defendants  respecftiog' 
these  allegations,  among  other  things  they  say,  '^  And  these  de-* 
fendants  expressly  deny  that  in  pursuance  of  iMtid*  agreement, 
and  in  part  performance  thereof,  these  defendants  put  the  com- 
plainant in  possession  of  the  two  west  rooms  of  the  house  in  the 
said  agreement  mentioned,  on  or  about  the  first  day  of  April| 
56 
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eighteeD  huDdred  and  thirty-three,  or  at  any  other  time;  bfxt 
tbey  say  that  the  said  complainaDt  entered  into  the  possession  of 
the  said  rooms  as  a  tenant  to  this  defendant,  2Uba  Wooden,  and 
was  to  pay  rent  therefor  as  a  tenant^  as  herein  after  more  parti- 
cularly mentioned.  And  these  defendants  deny  that  the  com-^ 
plainant  went  into  possession  under  ihe  said  agreement"  In  an- 
other part  of  said  answer  it  is  set  forth  as  follows :  *'  And  these- 
defendants  further  answering  in  manner  aforesaid,  say,  that  after 
the  said  first  agreement  between  these  defendants  and  the  com- 
plainant was  abandoned  and  put  an  end' io,  and  after  the  said 
agreement  of  compromise  before  mentioned,  the  said  complainant 
agreed  with  this  defendant,  Ziba  Wooden,  to  rent  of  him  for  a 
year  the  said  two  west  rooms,  and  to  pay  him  as  ihe  rent  there- 
for the  sum  of  fifteen  dollars,  and  that  the  complainant  went  into 
possession  of  the  said  rooms  under  that  agreement  as  the  tenant 
of  this  defendant,  Ziba  Wooden,  at  the  said  rent  of  fifteen  dol- 
lars, and  has  continued  in  possession  and  occupation  of  the  said 
premises  as  his  tenant,  and  under  an  agreement  and  promise  to^ 
pay  him  rent  therefor."  And  the  said  answer  in  another  part 
thereof  is  as  follows :  "  And  they  further  deny  that  the  complain- 
ant ever  entered  into  the  possession  of  the  said  rooms  under  any 
article  of  agreement  entered  into  between  them  and  the  said  com^ 
plainant." 

Where  the  answer  denies  all  the  equity  of  the  billy  the  injuao- 
tion  to  stay  proceedings  at  law  will  be  dissolved  of  course :  1  John^ 
Chan.  R.  211 ;  2 Ibid,  202;  4  Ibid,  26. 

Considering  the  answer  above  set  forth  as  a  denial  of  the  alle- 
gations upon  which  the  injunction  was  graiited,  and  a  suflScient 
denial  of  the  complainant's  equity  to  have  the  iajiunetion  dissolved, 
I  do  respeotfully  advise  your  excellency  to  grant  an  order  dia- 
•otviog  the  said  injunction,  reserving  the  question  of  costs  to  the 
iisariog  of  the  cause. 
Order  accordingly. 
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Henry  Allen  v.  David  Taylor  and  others. 

A  mortgagee  having,  before  the  mortgage  debt  beoame  dae,  filed  a  bill  to  ra. 
•train  the  eommistion  of  waste  apon  the  mortgaged  premises,  maj,  after 
the  mortgage  money  becomes  due,  file  a  supplemental  bill,  setting  oat  bj 
^Mj  of  supplement  that  the  money  has  become  due,  and  prajring  additioBftl 
relief,  viz.  that  the  equity  of  redemption  may  be  foreeloeed  and  the  moil. 
gaged  premises  sold. 

A  strictly  supplemental  bill  is  always  founded  on  facts  that  have  oocontA 
since  the  filing  of  the  original  bill.  These  may  be  necessary,  either  to  aid 
the  complainant  in  obtaining  the  relief  sought,  or  in  obtaining  new  or  ad- 
ditional relief. 

A  supplemental  Mil  should  be  used  in  preftrence  to  an  original  bill,  when«fw 
it  can  equally  subserve  the  purposes  of  justice. 

Where  the  new  matter  charged  in  a  supplemental  bill  does  not  afibct  the  rifhlt 
or  interests  of  a  mere  formal  party  to  the  original  bill,  it  is  not  necessary  tm 
make -him  a  party  to  the  supplemental  bill. 

It  is  irregular  to  file  a  supplemental  bill  without  leave  for  that  jmrpose  fitit  ob> 

tained  of  the  court 
Sut  where  no  objection  has  been  taken  to  the  regularity  of  the  proceedings  oa 

this  ground,  it  will  be  considered  as  waived  by  a  voluntary  appearance  aad 

^lemurrer  by  the  defendants. 

Eakifij  for  defendante,  in  support  of  the  demurrer. 
JefferSy  for  complainant,  contra. 

The  Chancellor.  Some  time  since,  the  complainant  filed  a 
simple  injunction  bill  to  prevent  the  further  commission  of  waste 
on  mortgaged  premises.  The  defendants  answered  the  bill,  and 
upon  the  coming  in  of  the  answer  the  injunction  was  ordered  Co 
be  dissolved.  The  order  was  not  signed,  nor  was  any  applica- 
tion made  to  dismiss  the  bill.  The  mortgage  money  having  be- 
oome  due,  the  complainant,  in  October,  eighteen  hundred  and 
thirty-five,  filed  a  supplemental  bill,  setting  out  that  fact,  and 
praying  a  decree  for  a  foreclosure  and  sale  of  (he  mortgaged  pro- 
mises.    To  this  bill  there  is  a  demurrer. 

Jn  my  opinioD  this  demurrer  is  not  well  iaken.    The  < 
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plainani  is  regularly  in 'court  by  the  original  bill,  which  is  filed 
CD  the  same  mortgage.  That  bill  sets  out  the  making  and  exe- 
ctttiDg  of  the  mortgage,  the  amount  for  which  it  was  given,  and 
when  due  and  payable,  and  shows  that  the  mortgage  money 
was  not  then  due.  It  cliarges  the  commission  of  waste,  and 
prays  an  injunction^  The  injunction  was  granted.  The  de- 
fsodaiits  answered  the  bill,  denying  the  waste,  but  admiuing  the 
mortgage  as  charged.  On  the  coming  in  of  the  answer  the  in- 
junction was  ordered  to  be  dissolved.  The  complainant  filed  a 
replication  in  season,  and  put  the  cause  at  issue.  At  this  dme, 
4he  mortgage  money  having  become  due,  the  complainant  filed 
A  supplennental  bill ;  setting  out  by  way  of  supplementi  the  fact 
ihat  the  money  had  become  due,  and  praying  additional  relief 
vis.  ihai  tho  equity  of  redemption  should  be  foreclosed,  and  the 
iBortgaged  premises  sold. 

I  think  this  may  be  done,  consistently  with  the  principles  and 
practice  applicable  to  bills  of  this  character.  A  strictly  supplemen- 
tal bill  is  always  founded  on  facts  that  have  occurred  since  the 
filing  of  the  bill.  These  may  be  necessary  to  aid  the  complain- 
ant in  obtaining  the  relief  sought,  or  in  obtaining  new  or  addi- 
Ck>nal  relief.  Here  the  party  seeks  additional  relief,  and  if  all 
the  parties  are  already  in  court,  upon  the  same  subject  matter, 
I  see  no  propriety  in  turning  them  round  for  the  purpose  of  bring- 
ing a  second  suit.  It  is  laid  down  as  a  rule  in  Candler  v.  Pet- 
iU  et  a/.,  1  Paige,  169,  that  if  the  complainant's  original  bill  is 
iuflkient  to  entitle  him  to  one  kind  of  relief,  and  facts  subse- 
quently occur  whkh  entitle  him  to  other  or  more  extensive  relief, 
be  may  have  such  relief  by  setting  out  the  new  matter  in  ibe 
farm  of  a  supplemental  bill. 

It  may  be  that  this  principle  is  stated  too  broadly,  but  I  think 
it  may  properly  be  applied  to  this  case^  It  is  said  in  Eager  v» 
Price  et  al.,  2  Paige,  333,  that  the  court  will  not  permit  a 
party  to  file  two  original  bills,  and  carry  on  two  suits  at  the  same 
time  against  the  defendant  to  satisfy  the  same  debt.  The  ex- 
pense of  an  original  bill  is  much  greater  than  of  a  supple* 
noeotal  bill,  and  the  latter  should  be  used  whenever  it  can  equal* 
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ly  sobtenre  the  purpoeee  of  justice.  Id  this  case  the  paHy  seekv 
two  kinds  of  relief.  They  are  different  in  character,  but  both 
grow  out  of  the  same  instrument,  the  mortgage,  and  spring  from 
the  relation  of  mortgagor  and  mortgagee.  They  might  haTO 
been  asked  for  id  one  bill,  if  sufficient  facts  had  existed  at  the 
filing  of  the  original  bill  to  warrant  it ;  but  that  not  being  the 
case,  it  was  necessary  for  the  coropiaioant  to  ask  such  relief  as 
his  case  would  warrant  Subsequent  events  have  entitled  him 
to  more  extensive  and  effectual  aid,  and  I  see  nothing  to  preveot 
his  obtaining  it  in  the  usual  way  by  bill  of  supplement 

The  new  matters  charged  not  affecting  the  rights  or  interests 
of  Dobson,  who  is  a  mere  formal  party  to  the  original  bill,  it  was 
Dot  necessary  to  make  him  a  party  to  the  supplemental  bill. 

While  00  this  subject,  I  would  remark,  that  I  his  bill  appears 
Co  have  beeD  filed  without  leave  first  ol)tained  of  the  court.  This 
is  irregular.  An  application  for  leave  should  always  be  made. 
No  notice  is  necessary,  unless  the  court,  in  a  case  of  doubt,  shall 
direct  it  to  be  given.  No  objection  having  been  taken  to  the  re- 
gularity of  the  proceedings  on  this  ground,  it  will  be  considered 
as  waived  by  the  voluntary  appearance  of  tlie  defendants,  and 
ihe  demurrer. 

Let  the  demurrer  be  overruled. 


The  Mechanics'  Bank  op  the  City  and  County  op  Phi- 
ladelphia V.  The  President  and  Directors  op  the 
Bank  op  New-Brunswick. 

By  the  Eo^lith  preetiee,  ezeeptioni  to  the  aeeoimtf  of  a  reoeiver  ae  atated  hy 
a  maater,  ahoald  be  taken  before  the  maater,  while  the  aoeoimt  ie  is  hie 
poaaeaaion,  and  before  he  makea  hia  report. 

Thia  practice  haa  been  generally  acted  on  in  thia  atate ;  it  ia  beneficial,  wid 
might  aafely  be  pursued  in  all  ordinary  caaea.  fiat  there  baa  been  no  aetoal 
recognition  of  the  rule,  except  in  caaea  where  a  draft  of  the  account  waa 
aerved,  and  the  party  omitted  to  make  any  ezeeptiona  or  auggeat  any  aHera* 
tiooa  to  the  maalar. 


CASES  IN  CHANCERY, 

[MaohAniM'Buik  of  PhUadelphia  t.  Bnk  of  New.BnuMwkk.] 

In  a  proooedin^  ondor  a  new  itatate,  a  party  who  ia  honoatly  MeUag  his 
rif  hU  ahoald  not  be  cut  off  by  a  mere  technical  role. 

In  a  prooeeding  under  the  act  to  prevent  frauds  by  incorporated  companiei, 
the  complainants  and  all  the  applying  creditors  constitute  one  party.  The 
rseeiFers  are  their  common  agents,  and  the  solicitor  on  record  of  the  com* 
lOainants  is  their  common  solicitor,  and  regularly  all  orders  and  proceedings 
ihoold  be  in  his  name. 

Itia  irregular  for  any  one  of  the  creditors  to  appear  or  act  by  his  own  solieitoe, 
without  leaye  of  the  court  for  that  purpose  first  obtained. 

If  BJnj  one  of  the  creditors  is  so  situated  as  to  render  it  necessary  that  he 
should  be  represented  separately  before  the  court,  application  for  that  pur- 
pose should  be  made;  and  if  substantia]  reasons  are  assigned  to  the  satis. 
Iketion  of  the  court,  the  application  will  be  granted. 

Motion  to  strike  exceptions  from  the  file,  and  U>  ooofirm  mas- 
ler's  report,  stating  the  account  of  receivers  appointed  under  the 
adi  entitled,  "An  act  to  prevent  frauds  by  incorporated  compa- 
Jiies,"  passed  the  seventeenth  day  of  February,  A.  D.  eighteen 
iiundred  and  twenty-nine. 

J.  S.  Neviusy  for  complainaots,  in  support  of  ihemoiioa. 

SmUhard^  contra. 

The  Chancellor.  This  is  a  proceeding  under  the  statute 
mgainst  an  insolvent  bank,  in  which  receivers  were  appointed  to 
collect  the  assets  of  the  institution,  adjust  the  claions  of  creditors, 
and  make  distribution  of  the  funds.  Doctor  Fitch  is  one  «f  the 
creditors  of  the  institution.  Part  of  his  claims  have  been  allow- 
ed by  the  receivers,  and  part  have  been  disallowed.  From  this 
last  decision  of  the  receivers,  rejecting  part  of  his  claims,  he  has 
appealed  to  the  chancellor,  aud  his  appeal  is  now  pending  unde- 
termined. While  matters  remained  in  this  state,  to  wit,  on  the 
twenty-fifth  of  February,  eighteen  hundred  and  thirty-six,  the 
complainants  obtained  an  order  of  the  court,  referring  it  to  one 
of  the  masters  to  take  and  state  an  account  of  the  monies  that  have 
come  to  the  hands  of  the  receivers,  and  also  of  the  sums  paid, 
laid  out  and  expended  by  them  for  and  on  account  of  costs,  couq- 
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ml  fees,  charges  and  expenses,  debts  paid  and  offsets  allowed 
relaiiog  to  or  concerning  their  duties  and  business  as  receivers  for 
the  creditors  and  stockholders  of  the  bank.  The  report  was  filed 
on  the  fifth  of  April,  and  the  usual  rule  of  confirmation  entered 
by  the  solicitor  uf  the  complainants.  Before  ihe  expiration  of 
the  rule,  to  wit,  on  the  twelfth  of  April,  exceptions  to  the  ac* 
count  were  filed  by  doctor  Fitch,  signed  by  himself  a»  one  of  the 
creditors,  and  by  Samuel  L.  Southard  as  his  solicitor }  and  it  19 
now  moved  to  strike  those  exceptions  from  the  files  as  irr^ular, 
and  to  confirm  the  master's  report. 

The  grounds  for  this  motion  are — 

I.  That  the  exceptions  ta  the  account  should  have  been  taken* 
before  the  master,  while  the  report  was  still  in  his  possession,  and 
before  it  was  made. 

2r  That  the  exceptions  are  not  filed  by  the  solicitor  of  the 
complainant,  who  is  the  general  solicitor  of  the  creditors,  and  the 
only  one  known  on  the  record 

1.  As  to  the  first.  This  is  on  the  supposition  that  the  Eng* 
lish  practice  has  been  adopted  in  this  court.  It  has  been  ^neral- 
ly  acted  on,  and  the  benefit  of  it  is  acknowledged.  Bui  there 
has  been  no  absolute  recognition  of  the  rule  in  this  state,^  except, 
in  eases  where  it  was  well  ascertained  that  a  draft  of  the  account 
was  served,  and  the  party  omitted  to  make  any  exceptions  or 
suggest  any  alterations  to  the  master.  The  intimation  has  seve^ 
ral  times  been  thrown  out,  that  it  would  be  proper  to  adopt  the 
rule^  and  it  has  been  done  for  the  purpose  of  accustoming  mas- 
ters and  solicitors  to  its  operation.  In  this  respect  it  has  been  ser-* 
viceable,  and  it  is  believed  the  practice  might  now  be  safely  pur- 
sued in  all  ordinary  cases.  This,  however,  is  not  a  ease  of  that 
kind.  It  is  novel,  and  the  rule  should  sot  be  applied  to  it,  if  the 
interests  of  parties  are  to  suffer  or  be  put  at  hazard.  Doctor  Fitch 
claims  to  stand  in  a  situation  adverse  to  the  general  creditors.  He 
has  large  claims  pending,  to  which  they  except ;  and  he  does  not 
consider  himself  as  represented  by  the  solicitor  for  the  other  cre- 
ditors. He  chooses  to  have  his  own  solicitor,  and  to  appear 
separately  on  the  record,  and  before  the  court.    Whether  in  this 
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he  be  right  or  not  may  be  considered  hereafter ;  but  as  the  draft 
of  the  account  was  not  presented  to  him,  or  to  his  counsel  in 
whom  he  had  confidence,  and  as  he  does  not  appear  to  have  had 
«D  opportunity  to  be  heard,  I  am  unwilling  in  this  case  to  say 
thai  the  exceptions  are  too  late,  and  thus  deprive  this  party  of  all 
hope  of  being  heard.  This  is  a  proceeding  under  a  new  statute^ 
and  if  a  party  is  honestly  seeking  his  rights,  he  should  not  be 
cut  off  by  a  mere  technical  rule. 

2.  The  other  point  presents  a  question  of  some  dfficulty  in 
practice.  I  think  the  present  proceeding  is  irregular.  If  doctor 
Pilch  can  come  into  court  as  a  separate  party,  and  place  his  own 
solicitor  on  the  record,  any  other  creditor  may  do  the  same,  and 
great  embarrassment  must  needs  ensue.  The  suit  is  lor  the  bene-' 
fit  of  the  complainants  not  only,  but  all  other  applying  creditors. 
They  constitute  one  party.  The  receivers  are  theif  eommon 
agents,  and  the  solicitor  on  record  of  the  complainants  is  their 
common  solicitor,  and  regulaily  all  orders  and  proceedings  should 
be  in  his  name.  Yet  there  may  be  cases  in  which  strong  reasons 
may  be  shown  in  favor  of  indulging  an  individual  creditor  with 
his  own  solicitor  on  (he  record ;  so  that  he  may  not  be  bound  by 
Ihe  acts  or  admissions  of  one  whom  he  did  not  appoint,  and 
who  he  may  suppose  is  hostile  to  his  interests.  I  do  not  say  that 
this  is  one  of  those  cases,  and  I  am  not  willing  to  say,  absolutely^ 
thai  it  is  not.  But  I  think  ru)  party  should  be  permitted  to  fake 
such  course  of  his  own  mere  will.  If  he  is  so  situated  as  to  render 
it  necessary,  in  his  estimation,  to  be  represented  separately  before 
the  court,  he  should  make  application  for  permission  to  do  so, 
and  if  proper  it  will  be  granted.  Substantial  reasons  should  be 
assigned,  to  the  satisfaction  of  the  court. 

In  this  case  the  exceptions  are  considered  irregular,  but  the 
party  is  at  liberty  until,  and  at  the  next  term,  to  apply  for  leave  to 
file  separate  exceptions  to  the  account,  by  his  own  solicitor. 
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Timothy  DstiNt  t.  John  NoEfLs,  Adinkitirator  of  Jamu 
MiHEB,  deceasedi  and  John  DolSt  and  Alice  bis  wife^ 

On  a  hm  plitjii^i  %  ^kMbtnif9  tibMH  tlli  eMrt 

•hmddbe  Mitiifled  not  only  that  Um  oompUinaiit  U  aatlUwf  19  a  fift  of  tto 

property,  but  alio  to  what  part  of  it  he  ii  odlitM. 
Tbi  eomplainattt  moat  ptotv  alBrmatifalj  that  he  k  entitled  aa  one  ef  Ami 

next  of  kin#  and  negatitely  that  there  an  liooe  othen  who  are  eaitide4i  ctOifi 

thoee  whoee  right  he  admita. 
foezuninea  witneei  more  than  onoe  without  leate,  ie  ofpfpoeed  to  the  p^of 

not  only,  bat  to  the  mlee  and  praetiee  of  the  oonrt 
fittt  if  the  opperite  party  do  not  oljeet  to  efidenoe  thm  taheo,  it  does  mt  Ht 

in  the  month  of  tbi  party  oOrldv  it  to  eill  it  fal( 


Bill  by  one  of  the  next  of  kia  of  an  intestate,  against  the 
admiDistrator,  for  an  accoont,  and  for  a  distribattve  share  of  the 
estate.  The  cause  was  heard  apoo  bill|  aosweri  replicatioa  and 
pcoofe. 

W.  Halstedi  for  complainaol. 

Hamiltimi  for  defendants. 

The  Chanc£llor«  James  Maheri  the  intestatei  a  native  of 
Ireland,  died  in  this  state  in  eighteen  hundred  and  thirty,  and 
administration  of  his  estate  was  commitled  to  John  Moble^  of  the 
county  of  Hunterdon.  The  complainant,  claiming  to  be  one  of 
the  next  of  kin,  seeks  to  recover  the  one  half  part  of  the  per* 
sonal  estate.  He  alleges  himself  to  be  the  sole  surviving  nephew 
of  the  decedent,  and  that  Alice,  one  of  the  defendants^  is  the 
sole  surviving  niece;  and  the  principal  inquiry  is,  whether  he 
has  made  out  his  claim  in  such  wayas  toentitlehimtoadecieeu 

The  administrator  makes  no  personal  claim  to  the  money,  bol 

sets  up  in  his  answer  that  other  claimants  have  presented  them* 

selves,  against  whom  he  seeks  to  be  protected.    In  the  coona  ct 

this  suit,  Noble,  the  administrator,  Bled  a  bill  of  interpleadsr 

against  the  present  complainant  and  the  other  daimanit;  b«l 
56 
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the  defeodanto,  wilh  the  excepiioD  of  James  Maher  and  one  ocfa^ 
er,  having  failed  to  pat  in  aoswers,  that  bill  was,  afner  great 
delajT  and  indolgeace  on  the  part  of  the  court,  dismissed ;  and 
the  inquiry  is  reduced  to  a  simple  point,  whether  Delany  ha» 
proved  himself  to  be  clearly  entitled  to  any  part  of  the  property, 
and  if  to  any,  what  part  of  it  1 

The  lesUmony  in  this  case  is  not  quite  as  satisfactorv  as T 
oocrid  have  wished,  in  order  to  found  a  decree  that  may  not  only  be 
a  shield  to  the  administrator  and  effectually  protect  him  from  other 
claimants,  but  be  just  to  the  next  of  kin.  There  should  be  no 
reasonable  doubt  as  to  the  right  of  the  complainant^  before  the 
money  is  ordered  to  be  paid  over;  for  a  mistake  once  made  can 
never  be  rectified. 

I  think  it  soffieiently  established,  thai  Timothy  IMany,  the 
eomplafnant,  is  one  of  the  next  of  kin  of  the  intestate.  Three 
several  witnesses  prove  the  fact  that  Maher  in  his  life  time  ac- 
knowledged  Delany  as  his  nephew.  Charles  Holland,  who  had 
been  acquainted  with  Maher  from  eighteen  hundred  and  seven- 
teen till  he  died,  says  that  he,  Maher,  brought  Delany  to  Jeho 
M'Guigins's,  and  told  M'Guigins  that  Delany  was  his  nephew, 
and  if  he  would  board  him,  be,  Maher,  would  pay  him  for  it, 
and  he  did  pay  him  accordingly.  Mary  Handler  says,  that  in  a 
oonversatiott  with  Maher  abont  hia  property,  he  said  he  bad  a 
sister's  son,  and  if  he  had  any  property  he  woald  leave  it  to 
him ;  and  some  time  after,  he  brought  Delany  to  her  boose,  and 
said  that  was  his  sister's  son.  He  directed  her  to  get  breakJast 
Ibr  him,  and  paid  for  it  Elizabeth  Sheridan  testifies,  that  she 
knew  Maher  sixteen  or  seventeen  years,  and  Delany  about  tei> 
years.  Maher  often  brought  Delany  to  her  house,  and  called 
him  his  nephew.  Ob  one  occasion  Delany  was  sick)  and  Maher 
broogfat  him  to  her  house  that  she  might  take  care  of  him  for  a 
day  or  two^  until  he  got  well,  and-  he,  Maher,  promised  that  he 
would  pay  for  it 

If  there  had  been  evidence  to  show  that  these  person^  Mahev 
and  Delany,  were  acquainted  in  Ireland,  or  that  Maher  acknow- 
ledged that  he  had  known  Delaily  iberei  it  wooM  have  bmm 
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more  MUfaraclonr ;  bat  at  (hoee  declaratioos  were  made  at  differ- 
mi  limes  and  to  different  perMOe,  and  at  the  teelimony  of  theoe 
•wHoeeaee  is  not  Impeached,  I  am  bound  to  consider,  in  the  Bbr 
«eoce  of  all  evidence  to  the  contrary,  that  Maher  was  satisfied 
of  the  relationship,  and  that  the  complainant  is  the  son  of  dece- 
dent's sister.  There  is  some  little  hearsay  evidence,  which  may 
at  times  weigh  something  in  a  case  of  pedigree,  but  it  is  of  little 
importance.  What  there  is,  corroborates  the  complainant's  te»- 
timony  and  claim. 

As  to  Alice  Dolby,  who  being  beyond  seas  is  made  a  party  de- 
fendant, it  appears  by  the  testimony  of  M'Graugh,  who  married 
her  daughter,  that  she  is  still  living ;  and  being  the  sister  of  De- 
Jany^  she  is  iilso  entitled. 

That  these  two  are  entitled  m  the  whole  of  the  property,  is  not 
so  well  made  out. 

The  4>ill  charges  that  Timothy  Delany  is  the  son  of  Catharine 
Delany,  formerly  Catharine  Maher,  who  was  the  sister  of  James 
Maher ;  and  that  James  Maher  had  only  one  brother,  viz.  Law- 
rence Maher,  who  died  without  issue  previous  to  the  death  of  the 
said  James  Blaher.  But  Edward  Kenna,  one  of  the  complain- 
hint's  witnesses,  swears  that  he  left  Ireland  about  a  year  before  bis 
deposition  was  taken ;  he  knew  Catharine  Delany,  and  she  had 
three  brothers,  viz.  John,  William  and  Edward.  Edward  di^ 
About  twenty-seven  or  twenty-eight  years  ago,  and  the  other  two 
died  between  twenty  and  twenty-seven  years  aga  Again,  be 
4Miys,  Catharine's  parents  had  five  children,  James  who  paroe  to 
ibis  country,  John,  William  and  Edward ;  they  are  all  dead 
without  issue,  except  Catharine,  who  left  Timothy  and  Alice. 

This  is  widely  different  from  the  allegations  of  the  bill,  and  is 
a  discrepancy  which  cannot  foil  to  excite  surprize.  Timothy 
Delany  must  have  been  a  man  in  years  when  he  came  to  this 
xounuy,  and  it  is  difllcult  to  understand  why  he  should  know.so 
liule  of  his  own  family.  They  all  lived  at  Ballynabill,  in  the 
'County  of  Queens,  or  at  Freshford,  in  the  county  of  Kilkenny. 
Those  two  counties  are  inland  and  adjoin  each  other,  and  the 
Awo  towns  above  mentk>ned  are  not  br  dtstaot;  and  yet  the  ac- 


MH  0ASB8  IN  CHAMCERY, 

[Mnj  T.  Kobli  ii  il] 

minii  giten  of  the  frimly  by  tbm  fiompliinant  mod  hit  viIimm 
•te  greatly  variaot  The  complaioaiit  alleges  Uiat  ha  had  but 
one  maieroal  uDd^  who  was  named  Lawrence;  wberaas  the 
wMiieee  aweare  he  had  three,  and  neither  of  them  was  knowa 
by  that  name,  but  all  by  oiher  namee.  Unleee  this  mailer  can 
faeexplained  or  rectified  in  eome  way,  I  do  not  aee  how  4he coort 
can  act  with  aafety  in  dietribnling  ibis  money. 

It  may  be  answeredi  however,  that  whicheirer  itaftement  ii 
takeni  the  result  is  the  same ;  both  show  that  the  only  next  of 
Un  sunriying  is  the  eompkinani  and  his  aieter.  However  this 
may  be,  I  am  not  williog  to  rest  upon  a  conckmon  so  obtained* 
The  allegations  and  proof  diflbr  in  what  I  oonsider  an  important 
particular,  and  it  would  be  unsafe  to  rest  upon  a  resuk  dmwn 
ftom  such  contradictory  sources. 

This  Edward  Kenna  was  examined  twice  by  the  eompbinant, 
iod  without  leave.  This  was  irregular.  It  is  opposed  to  the 
poKey  not  only,  but  to  the  rules  and  practice  of  the  court.  But 
as  the  defendants  have  not  objected  to  the  evidence^  it  does  not 
Ha  in  the  mouth  of  the  complaioant  to  call  it  in  question.  A 
comparison  of  his  two  depositions  shows  that  Utde  reliance  is  to 
be  placed  upon  either.  In  the  first  ooe^  he  says  he  was  bom  and 
biought  up  in  Aueeo^  county,  (in  and  near  which  the  ftuodily 
fasidedi)  but  he  was  acquainted  with  none  of  the  Mahere  there 
except  Catharine,  the  mother  of  Delany.  In  the  second,  he 
says  he  was  acquainted  with  Catharine,  and  mentions  that  she 
bad  three  brothers,  gives  their  names,  and  the  times  of  their 
'death.  He  had  heard  of  John  being  married,  but  never  heard 
of  his  having  any  children.  He  then  says,  I  was  wdl  aoquaintr 
ed  with  the  fiimiiy,  the  principal  part  of  them  lived  at  Freshford, 
Kilkenny  county ;  and  he  thinks  if  John  had  had  any  children, 
he  should  have  known  it  This  testimony  cannot  be  reconciled, 
and  goes  far  to  show  that  no  dependence  is  to  be  placed  on  any 
of  it,  unless  confirmed. 

If  the  last  deposition  be  acdoded  as  irregular,  there  wiH  8t31 
fsmafai  a  diflkulty ;  for  the  first  one  does  not  prove  the  charges  of 
the  bill|  that  James  Maher  had  bot  one  brotheri  who  was  namad 
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Lawranoe  and  10  dead.  It  proves  thai  the  deponent  knew  aothiog 
of  the  family,  and  therefore  could  not  say  how  many  brothiiv 
and  sistera  Maher  had,  or  how  many  nieces  and  nephews 
chore  may  be  living  to  share  the  estate,  besides  the  complainant 
and  bis  sister. 

If  the  testimony  of  this  witness  is  excluded  entirely,  the  sane 
difficulty  will  present  itself.  The  complainant  will  be  driven  than 
(o  rest  upon  the  evidence  of  M'Oraugh.  He  is  a  young  man  who 
married  the  grand-niece  of  the  intestate,  and  who  testifies  no* 
thing  and  knows  nothing  of  the  older  branches  of  the  ftmilf  • 
Ha  says  in  one  part  of  his  testimony,  that  all  the  family  in  ks- 
bnd  were  dead  at  the  time  he  married,  except  Alice,  his  mother* 
in-law ;  but  lest  this  might  cof#vey  a  more  extensive  meaning 
than  he  intended,  he  afterwards  says,  that  by  all  the  familyt  he 
means  the  uncles  and  aunts  of  his  wife,  except  Timothy ;  there- 
by showing  conclusively  that  he  meant  to  say  nothing  concerning 
the  brothers  or  sisters  of  James  Maher.  They  were  not  uncles 
and  aunts  of  his  wife,  but  of  his  wife's  mother. 

In  whatever  aspect,  therefore,  the  testimony  is  considered,  it 
is  plain  the  party  is  not  prepared  at  this  time  to  ask  a  specific 
decree  at  the  hands  of  the  court  These  are  cases  in  which  grsst 
caution  is  necessary,  to  avoid  embarrassment  and  mistake.  The 
burden  of  proof  is  wholly  on  the  complainant.  He  must  prove 
affirmatively  that  he  is  of  the  next  of  kin,  and  negatively  that 
there  are  none  others  who  are  entitled.  If  one  claims  as  an  only 
child,  he  must  prove  that  he  is  a  child,  and  also  that  there  are 
no  other  children.  And  so,  if  one  claim  as  a  nephew,  he  most 
show  the  relationship,  and  also  that  there  are  none  others  related 
in  an  equal  or  higher  degree,  or  the  claim  is  not  supported. 

In  this  case  Delany  claims  as  one  of  the  children  of  Catharine 
Maher,  a  sister  of  the  intestate.  He  has  made  out  the  faoiof 
relationship,  but  the  intestate  may  have  had  other  sislefs,  or  ikiay 
have  had  brothers,  and  if  they  are  living  they  are  also  entitled ; 
if  dead,  they  may  have  left  children  who  are  entitled,  standing 
in  loco  parentis.    The  comfdainant,  before  he  can  perfect  Us 
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right,  moflt  prove  that  there  are  none  entitled  but  himnlf  aod 
hie  eieter,  whose  right  he  admite. 

ThiB  18  DOC  a  case,  however,  io  which  the  party  is  to  be  Uira* 
ed  out  of  court  He  is  claimifig  nothiog  adverse  to  the  defend- 
ant, who  is  a  mere  trustee,  and  has  nothing  to  gain  or  lose  by 
the  event  of  the  cause.  All  he  can  desire  is,  that  the  iiinde  be 
properly  distributed,  and  that  he  himself  be  protected.  The 
oomplainant  has  made  out  one  part  of  his  case  in  such  way  as 
to  induce  the  belief  that  he  has  some  merits;  and  I  think  jue- 
tiee  requires  the  cause  io  stand  over  for  further  proof.  If  the 
complainant  shall  thinic  proper  to  avail  himself  of  the  privilege 
DOW  granted,  the  testimony  must  be  taken  upon  notice,  as  in 
other  cases.  And  the  defendant,  also,  will  be  at  liberty  to  ex- 
amine witnesses  in  resistance  of  the  claim  of  the  complainant,  or 
any  part  of  it.  And  this  last  permission  is  given  the  rather, 
because  the  testimony  of  the  defendant  was  entirely  excluded  at 
the  hearing,,  on  the  ground  of  its  having  been  irregularly  taken. 
The  court  is  desirous  of  having  before  it  all  the  facts  that  can 
be  adduced  on  either  side. 

The  question  of  commissions  and  counsel  fees  is  reserved  un- 
4fl  the  cause  shall  again  be  heard,  as  tliey  oannot  wdl  be  defi- 
nitely settled  until  it  shall  be  ascertained  what  further  trouble 
•od  expense  the  administrator  may  be  subjected  ta 


BowDBWiNB  Decker  v.  Amos  Casket  and  others. 

If  s  mortfife  bo  made  of  an  ooUto  to  wluch  Iho  moitgigor  haa  not  s  good 
Mm,  and  than  he  who  haa  Uia  real  thle  eonroya  to  Uia  mortgafor  or  Us 
nffawntaitfMi  a  good  titla,  Um  mortgagao  will  bo  ontitlad  in  oqnity  to  tbs 
banafit  of  it. 

Tho  ooata  of  an  iaaae  at  law  directed  by  a  court  of  equity,  do  not  follow  the 
vaidlet  aa  of  conne,  bat  are  in  the  disoretion  of  the  court. 

A  mortgagee,  upon  a  bill  for  foracloaara,  allowed  hia  taxed  oosta  of  an  iaaaa 
St  kw  diraoled  by  tho  oout,  to  try  the  aoitgagoi^  tills  Io  sfutefte 
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noitgtfad  pMiniMt,  ahhoofh  the  Terdiet  at  law  was  aclTeiae  to  tfta  datar 
«f  the  mortgafor ;  aueh  coats  beinf ,  in  the  opinioii  of  the  oewt,  mgmmm 
properlj  incurred  in  the  recoTerj  ef  the  mortgage  menej. 

BiLi:#  for  forecloeare  and  8al«  of  mortgaged  prembes*  Hearing 
upoQ  (be  equity  reserved,  after  a  trial  at  law  under  the  direction 
of  (be  court,  to  deternme  the  mortgagor's  title  to  a  part  of  the 
mortgaged  premises,  and  a  verdict  adverse  to  such  title.  The 
chancellor  having  been  of  counsel  with  one  of  the  partiesi  the 
cause  was,  at  his  reciuest,  heard  befoie  Elias  Yanarsdale,  esquirVf 
one  of  the  masters  of  the  court,  at  April  term,  eighteen  buodrad 
and  thirty-six. 

/.  H.  Williamson^  for  complainants 

/  S.  Greenj  for  Amoe  Caskey,  one  of  (be  defendantsr 

The  Mahter*  This  cause  was  submitted  by  Mr.  I.  H.  Wil- 
liamson, of  counsel  with  the  complainant,  and  Mr.  J.  S.  Greeny 
of  counsel  with  the  above  named  defendant,  and  the  papers  kft 
with  me  since  the  terra  of  April  last.  The  bill  was  filed  on  the 
thirtieth  of  June,  eighteen  hundred  and  twenty-six,  and  among 
other  things  sets  forth.  That  John  Caskey,  on  the  eighth  of  N<h 
vember,  eighteen  hundred  and  sixteen,  was  seized  in  fee  of  the 
premises  in  question,  and  executed,  with  bis  wife  Mary,  a  ooo* 
veyance  for  the  same  to  his  son,  Wflliara  Caskey,  which  was 
acknowledged  in  due  form,  but  never  recorded  ,•  and  tbeffeupoa 
tbe  said  William  Caskey  took  possession  of  (he  sakl  premiseBi 
and  afterwards,  on  tbe  tbirty-first  of  May,  eighteen  kundrad  and 
nhieteen,  the  said  William  Caskey,  with  his  wife  Elizabeth,  ex* 
ecuted  a  mortgage  to  Joseph  Chandler  and  David  D.  Chandler, 
on  tbe  same  premises,  to  secure  the  payment  of  two  thoQeaiid 
doUars,  on  the  firat  of  April,  eighteen  hundred  and  twenty-five, 
with  interest,  &c.  according  to  the  conditk>ns  of  a  bond  tfaeieia 
referred  to;  which  mortgage  was  acknowledged  and  reoocdedi 
and  whkh  said  bond  and  mortgage,  on  the  fiAeemh  of  AugosC, 
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e^hleeo  buodm]  aod  twenty^  were  aaeigDed  by  the  said  Jotepfa 
ChMidler  and  David  D.  Cbaodter  fo  the  coinplaiiianl.  That 
since  the  said  assignment  the  said  WNIiam  Caskey  has  departed 
(bis  Kfe  intestate,  and  administration  of  bis  gooch  has  been 
graottfd  ta  CDis  Adams  and  John  Post.  That  £llis  Caskey^ 
Alfvy  Caskey  and  Eleanor  Caskey,  minors  ander  the  age  of 
twenty-one  years,  have  survived  the  sakl  William  Caskey^  and 
are  bis  children  and  heirs  at  law^  That  srnee  the  executbn  of 
the  said  deed  by  the  said  John  Caskey  and  his  wikf  to  the  said 
WMliam  Caskey,  the  said  John  Caskey  has  died }  and  the  bill 
sets  forth  the  name  of  the  widow^  and  the  names  of  those  who 
are  the  heirs  at  law  of  the  said  John  Caskey,  deceasedi  and  en- 
titled to  the  inheritance  whereof  he  died  seized  in  fee  sirople« 
That  the  complainant  has  not  the  said  deed  of  John  Caskey  and 
wifef  nor  does  he  know  where  it  is,  or  whether  it  is  in  existence 
.or  destroyed ;  and  the  object  of  the  bill  is  to  establish  the  said 
deed  irom  John  Caskey  and  wife,  to  obtain  payment  of  the  debt 
and  interest  secured  by  said  nMmgage,  with  costs,  and  for  fiirther 
relief. 

Several  answers  by  some  of  the  defendants  were  filedi  and  a 
vspUcatbn  thereto,  a  decree  pro  confesso  against  other  defendantSi 
depositkHis  taken  and  exhibits  made ;  and  the  cause  was  brought 
to  a  hearing  before  the  chancellor,  assisted  by  the  tale  chief  justice 
Ewing,  one  of  the  masters  of  this  courts  in  April  term,  eighteen 
hundred  and  thirty-one ;  and  afterwards,  on  the  fifteenth  of  May, 
dghteen  hundred  and  thirty-twOf  a  decree  was  made  by  the  ad* 
▼kse  of  the  said  master,  among  other  things  directing  that  an 
ejectment  should  be  prosecuted  by  the  complainant  for  nine  an* 
divided  tenth  parts  of  the  said  niortgaged  premises.  The  ques* 
tkxi  of  costs,  and  further  equity  and  directkms,  were  reserved  for 
the  farther  liearing  and  final  decree  of  the  court.  In  October  fol« 
lowing,  an  order  was  obtained  reviving  and  continuing  the  cause 
against  the  defendants  therein  named,  and  in  April  term,  eighteen 
hundred  and  thirty-three,  there  was  another  decree  pro  oonfeeso 
against  other  defendants.  On  the  twenty-sixth  of  November 
l^  the  ejectment  cause  directed  by  the  i 


JOLT  TERM,  1886.  449 

[Daelwr  t.  Cudiey  tt  dl.] 

ytnm  tried  before  Mr.  Jaetice  Drake  at  the  circait  cocnt  heH  in 
Sussex  county,  and  a  verdict  rendered  for  thtf  defendants.  There 
is  no  complaint  that  the  judge  misdirected  the  jury,  or  that  they 
found  an  erroneous  verdict,  nor  any  application  for  a  new  triaL 
It  would  seem  to  be  only  carrying  into  effect  this  verdict,  takea 
in  connexion  with  the  evidence  in  the  cause,  to  determine  that 
no  title  passed  by  the  supposed  deed  in  the  pleadings  mentionedi 
from  John  Caskey  and  wife  to  his  son  William  Caskey.  Nine> 
tenthsj  therefore,  of  the  premises  in  the  mortgage,  in  the  plliad- 
ings  also  mentioned,  from  William  Caskey  and  wife  to  Joseph 
and  David  D.  Chandler,  and  by  them  assigned  to  the  complain- 
ant, are  not  incumbered  by  the  complainant's  said  mortgage,  but 
are  free  and  clear  from  the  same.  As  to  the  remaining  one-tenth 
part  of  the  said  mortgaged  premises,  upon  the  death  of  the  said 
John  Caskey  the  said  tenth  descended  to  the  said  William  Gas- 
key,  one  of  the  heirs  at  law  of  the  said  John  Caskey,  deceaseds 
And  although  the  title  descended  to  and  vested  in  the  said  Wil^* 
Ham  Caskey^  after  the  ex^ution  of  the  said  mortgage,  il  is 
nevertheless  bound  and  incumbered  thereby. 

If  a  mortgage  be  made  of  an  estate  to  which  the  mcttgagof 
has  not  a  good  title,  and  then  he  who  has  the  real  title  coovejB 
to  the  mortgagor  or  his  representatives  with  a  good  title,  lbs 
mortgagee  will  be  entitled  in  equity  to  the  benefit  of  it :  1  P&w.  en 
Mori.  190,  (6th English  edition);  Douglaas,  710;  I  iSbtt.876; 
4  Peters^  R.  86. 

The  only  case  I  have  met  with  in  which  a  different  doetrine 
b  held,  is  in  6  Wendell^  44 ;  but  no  case  is  cited  by  the  eounsd 
or  court  in  support  of  that  decision.  In  Smith  v.  LaWj  1  Aik 
490^  it  is  said  by  the  chancellor,  among  other  things.  When  a 
person  of  age  makes  a  lease,  and  has  nothing  in  the  preansss^ 
but  they  afterwards  descend  to  him,  this  lease  shaU  enure  by 
way  <tf  estoppel. 

As  to  the  costs  of  the  issue,  they  do  not  follow  the  verdiet  ae 
of  eourse,  but  are  in  the  discretion  of  the  court :  I  Oranfs  PrMi 
226.    The  issue  in  this  case  being  directed  by  the  court  fisr  ito 

satiifoetleni  and  these  appearing  lo  have  been  a  deed  niade  u4 
67 
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seknowledged  by  John  Catkey  and  wife,  which  was  destroyed ;  |^ 
I  am  of  opinion  (hat  (he  defendants  are  not  entitled  to  cosia  of 
the  issue  or  of  this  suit.  I  am  olso  of  opinion,  thai  the  com- 
pbibant  is  entitled  to  recover  out  of  the  said  one-tenth  part  of 
the  said  mortgaged  premises,  his  taxed  costs  of  the  said  issue, 
being  expenses  properly  incurred  in  the  recovery  of  the  mortgage 
money,  together  with  his  costs  of  this  suit,  to  be  taxed :  EUisan 
V.  Wright,  3  Cond.  Eng.  Chan.  R.  482 ;  3  Russell,  468. 

I  do^  tlierefore,  respectfully  advise  your  excellency  to  decree, 
thai  the  plaintiff  is  entitled  to  relief  and  the  aid  of  this  court,  to 
raoover  the  debt  and  interest  secured  by  his  said  nsortgage,  with 
liis  taxed  costs  of  the  said  issue  at  law,  out  of  the  one-tenth  part 
of  the  said  mortgaged  premises  which  descended  to  the  said  Wil- 
liam Oaslrey,  the  mortgagor,  upon  the  death  of  his  father,  John 
CSaskey,  being  one  of  bis  heirs  at  law,  together  with  the  com- 
plainant's costs  of  this  suit,  to  be  taxed ; — That  it  be  referred  to 
006  of  the  masters  of  this  court  to  take  and  state  an  account  of 
the  debt  and  interest  secured  by  the  complainant's  said  mortgage, 
with  the  amount  of  the  taxed  costs  of  the  sakl  issue  at  law ; — 
Tliai  Um  said  master  make  his  report  with  all  convenient  speed ; 
•od  idso  declare  that  the  other  nine-tenths  of  the  said  mortgaged 
premises  are  not  incumbered  thereby,  but  are  free  and  clear  of 
and  from  the  said  mortgage; — That  tlie  decree  pro  confesso 
Ugainsi  William  Meeker  and  Sarah  his  wife,  Samuel  Caskey 
and  Joseph  Caskey ;  and  the  decree  pro  confesso  against  John 
Myers  and  Margaret  his  wife,  Amos  Caskey,  Benjamin  Caskey, 
William  Caskey,  Joshua  Cole  and  Charlotte  his  wife,  and  John 
Oaskey,  be  vacated  and  set  aside  as  irregularly  obtained :  Sea- 
tmfs  Decrees,  372 ;  1  C  C.  R.  426 ;— And  that  tha  com- 
piainam'fl  said  bill,  as  against  the  widow  and  chiMrso  of 
John  Caskey,  the  elder,  deceased,  who  are  defendants  in  this 
suit,  including  the  children  of  Jane  Buchanan,  and  also  tbe 
ahildren  of  John  Caskey,  junior,  deceased,  and  the  hosbands  of 
those  that  are  married,  defendants  in  this  suit,  do  stand  dismiss* 
•d  out  of  this  court,  without  costs.  Such  dismission  is  not  to  ex- 
laod  to  the  adminiscratori  the  widow  aod  bar  buabsodi  and  «hil* 
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drni  of  William  Caskey,  deceased ;  but  it  10  to  extend  to  the 
other  defendants,  who  are  not  interested  in  the  said  one-ienth  of 
the  pretnises  in  question,  which  are  incunibered  by  the  complain* 
ant's  said  mortgage.  And  that  all  further  equity  and  directions 
be  reserved  until  the  coming  in  of  the  said  master's  report,  Ibr 
tJbe  further  order  and  decree  of  this  court. 
Decree  accordingly. 


Robert  A.  Robertson  v.  Hezekiar  S.  Miller. 

*  A  final  decTM  will  not  bo  opened,  on  the  application  of  the  deftnclant,  ftft 
and  a  half  yean  after  the  decree  waa  made,  and  four  and  a  half  yeara  after 
it  came  to  the  knowledge  of  the  delendant,  upon  the  ground  of  the  peeu* 
niary  inability  of  the  defendant  to  make  the  application  at  an  earlier  day. 

Applications  to  open  decreee  address  themselves  to  the  sound  discretion  of  the 
court.  They  shoald  be  listened  to,  generally,  with  great  caution,  and  ehoiild 
ttot  be  granted  when  the  reenh  must  be  injurious  to  the  complainant. 

This  cause  came  on  for  hearing  at  April  term,  eighteen  hun- 
dred and  thirty-six,  upon  a  petition  on  the  part  of  the  defendant 
to  open  a  final  decree  made  at  July  term,  eighteen  hundred  and 
thirty,  in  favor  of  the  complainant,  upon  a  bill  filed  by  him  for 
an  account  and  dissolution  of  partnership. 

W.  Halstedf  for  petitioner. 

W.  Pennington,  contra. 

The  Chancellor.  The  complainant  filed  his  bill  in  Sep- 
tember, eighteen  hundred  and  twenty- nine,  against  the  defend- 
ant, for  an  account,  and  a  dissolution  of  partnership.    The  pro- 

•  See  3  Smith'9  Cibn.  Prae.  25;  MilUpmigh  ▼.  JtBrUt,  1  Pmg9^  509; 
Tfiff-^*  Waiwl,  8Pb^  180;  PsrftirY.Gr«il,l«MikCAaa,i{:Mk 
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oeii  was  returnable  to  October  term  of  the  same  year,  and 
served  by  leaving  a  copy  with  the  defendant's  wife  at  bis  dwel- 
ling-house, he  being  absent  from  the  state  on  business.  At  the 
term  of  April,  then  next,  the  Ull  was  ordered  to  be  taken  pro 
coDfesso ;  and  it  was  referred  (o  a  master  to  examine  into  and 
report  the  Uue  state  of  the  partnership  accounts  and  transactions, 
and  the  amount  due  the  complainant,  if  any  thing.  The  master 
made  his  report,  which  was  confirmed,  and  a  final  decree  was 
ma^lle  in  July,  eighteen  hundred  and  thirty. 
.The  defendant  now  applies,  by  petition,  to  have  the  decree 
opened ;  and  to  file  an  answer  to  the  bill,  and  to  have  the  cause 
re-beard  on  the  merits.  The  grounds  on  which  the  application 
rests  are  these : — That  in  August,  eighteen  hundred  and  twenty- 
njne,  he  left  this  state,  and  went  upon  business  to  Middle  Flori* 
da ;  and  that  he  was  detained  by  necessary  business  until  Au- 
gust, eighteen  hundred  and  thirty-one.  In  the  interim,  his  ftmi- 
ly  had  removed  to  New- York,  and  he  had  no  knowledge  of  the 
suit  until  he  returned  to  New- York  in  August,  eighteen  hundred 
and  thirty-one.  He  wa^  then,  by  reason  of  misfortunes,  so  poor 
as  to  be  unable  to  defray  the  expense  of  an  applicatbn  to  have 
(ha  decree  opened  or  set  aside,  and  was  obliged  tp  take  the  bene- 
fit of  the  insolvent  laws  of  New- York,  After  this,  he  removed 
to  Philadelphia,  and  w^  unfortunate  th^re  also  until  very  re- 
ceQtly ;  and  would  have  rn^de  an  earlier  application  to  set  ftside 
the  decree,  but  for  his  embarrassments  and  pecuniary  misfor- 
tunes. The  petition  states  that  the  complainant  was  actually  In- 
debted to  the  defendant,  at  the  dat^  of  the  master's  report,  iq  the 
•UIQ  of  two  thousand  nine  hundred  and  seventy-four  dollars.  ■ 

This  is  an  unusual  application,  and  of  some  importance  in 
pohit  of  practice.  The  defendant  seeks  to  open  a  final  decree 
after  a  lapse  of  five  and  a  half  years  from  the  tirne  it  wes  made, 
and  four  and  a  half  years  after  the  fact  of  the  decree  came  to  his 
personal  knowledge,  upon  the  ground  of  pecuniary  inability. 
Applications  of  this  character  address  themselves  to  the  sound 
discretion  of  the  court,  arising  out  of  the  circumstances  of  each 
case. as  jt  is.pre0epted,    No  general  rule  can  be  fei^  wbicb  wili- 
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mpply  to  aU.  They  should  be  listened  to,  generally,  with  gtmH 
caution,  Mid  ought  not  to  be  granted  where  the  resuk  must  be 
injurious  to  tb«k,coroplainant,  who  has  conformed  himself  to  (be 
law  of  the  court/ 

In  Woastery.  WoodhuUy  1  John.  Chan.  R.  i^,  the  coarC 

was  inclined  to  grant  a  similar  application,  upon  the  authority  of 

some  English  cases,  and  was  only  firevented  from  doing  it  in 

consequence  of  the  death  of  a  material  witness  of  the  complaiii- 

ant,  the  want  of  whose  testimony  would  have  produced  irra- 

trievable  injury  to  him.    But  it  appears  io  «ie,  en  inspecting 

those  cases,  that  they  are  not  in  point    In  Robaon  v.  CratiweUf 

Dick.  61;  Kemp  v.  Sjuierj  Dick.  t3l ;  I  Ves.  sen.  90B; 

Terran  v.  Waiie,  Dick.  782,  the  hills  were  dismissed  for  da* 

fault  of  appearance  by  the  complainant ;  and  upon  his  appiiea- 

tion,  without  unnecessary  dalay,  were  restored  upon  paymeot  of 

the  costs.    In  Pry  v.  Prosser^  Dick.  298,  the  defendants  i 

de&ult  at  the  hearing  and  suffered  the  decree  to  be  made  t 

lute,  and  proceedings  to  be  had  before  the  master.    The 

of  the  rolls  ordered  the  cause  re-tteard,  on  payment  of  costs,  if  the 

decree  should  be  varied  so  as  to  render  the  proceedings  beftie  the 

master  useless.    From  tlie  very  brief  note  of  this  case  given  bf 

ihe  reporter,  it  would  seem  that  the  proceedings  were  not  finally 

dosed;  there  does  not  appear  to  have  been  any  enroHnsenl. 

Cunningham  v.  Ounninghamj  Amb.  89,  is  cited  io  tlie  lasl 

mentbned  case  as  an  authority ;  and  a  reference  to  it  will  i 

that  it  has  but  little  application  to  the  point  now  under  < 

ration.    It  was  an  application  for  a  rehearing,  two  years  after 

decree  nisi  made  absolute  against  the  defendant,  and  was  gnxA- 

ed  by  lord  Hardwicke  after  great  difficulty. 

But  there  is  a  clear  distinction  between  a  decree  nisi  for  da* 
fault,  according  to  the  English  practice,  and  a  final  decree  afker 
an  order  that  the  bill  be  taken  pro  confesso  and  reference  Io  a 
jnaster  to  take  an  account,  according  to  our  practice.  The  one 
is  considered  the  decree  of  the  party,  the  ottier  the  decree  of  the 
court:  Carew  v.  Minsan^  2  Sch.  and  Lef.  300.  Applicaliona 
io  open  the  one  are  treated  with  iodnlgenoe  by  the  eoort,  te  ol^ 
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'Tioitf  reatona,  and  are  generally  opened  on  the  usual  tennt.   At- 
tempts to  set  aside  ihe  other  are  niore  strictly  scrutinized,  j 

The  oflier  authority  referred  to  by  the  court,  in  I  John.  Rep. 
{above  cited,)  was  WHliams  v.  Thompson^  2  Bro.  C.  C.  279 ; 
iMit  in  that  case  there  was  really  no  decree.  The  motion  was 
made  to  set  aside  the  order  taking  -Ihe  bill  pro  confesso,  and  was 
oiade  before  any  decree  was  taken.  There  is  a  great  diflerence 
between  opening  an  order  to  take  the  bill  pro  coofesso,  and  open- 
iof  a  deoree  pronounced  upon  it  subsequently :  1  Hoff.  Prac 
651.  Such  decrees  are  placed  on  the  same  footing  as  other  de- 
crees regidaiiy  made,  and  are  not  disturbed  except  under  special 
eiitomstances.  In  Kn^ht  v.  Young,  2  V.  and  B,  184,  there 
wis  an  application  to  get  rki  of  such  a  decree,  and  that  the  par- 
ty ehoiild  be  let  in  to  answer ;  and  lord  Eldoii  said,  the  court  has 
never  done  that  without  a  strong  ground,  being  very  tender  of 
opening  a  decree  of  this  sort,  which  is  a  mode  of  obtaining  a 
judgnoeBt  of  the^ourt  prescribed  4>y  the  legislature;  not  a  decree 
nisi,  such  as  the  plaintiff,  upon  the  defendant's  default,  chooses 
Co  stand  by.  The  application  was  refused,  though  based  upon 
•n  affidavit  that  the  decree  pro  coofesso  was  -not  the  consequence 
of  wilful  default,  but  of  imbeciUcy  of  mind.  And  in  Heme  ▼. 
Ogilvie^  11  Ves.  77,  the  court,  before  opening  an  order  to  take 
the  bill  pro  confesso,  went  so  far  as  to  requise  that  the  answer 
proposed  to  be  filed  should  be  exhibited,  that  it  might  be  satisfied 
faf  its  materiality. 

I   \Tbe  whole  current  of  authorities  goes  to  show,  that  there  is 

/a  Afierence  between  decrees  by  default,  orders  that  the  bill 

I  be  taken  pro  confesso,  and  actual  decrees  pro  confesso.     The 

I  last  is  considered,  when  compared  with  the  others,  as  sacred,  and 

lo  be  disturbed  only  for  weighty  reasons.    And  even  chancellor 

Kent,  in  the  later  ojunion  of  Lansing  v.  McPhereen  and  al.^ 

3  Mm.  Chan.  R.  424,  appears  to  have  entertained  the  same 

OfMnioo.    There  the  decree  pro  confesso  was  sought  to  be  set 

aside  six  months  after  it  was  obtained,  on  the  ground  of  misap- 

probension,  and  that  the  defendant  had  a  good  and  substantial 

dtfeaee;  aod  the  court  beM  that  the  delay  bad  been  too  kiigi 
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without  a  very  special  case  made ;  referring  to  the  case  of  Mmigki 
V.  Youngj  2  Ves.  and  B,^  above  cited. 

I  In  thia  suit,  the  final  decree  was  made  in  July,  eighteen  hun- 
dr^and  thirty.  In  August^  eighteen  handled  and  thirty-one^ 
the  defendant  wa»  apprised  of  the  decree.  At  the  end  of  four 
and  a  half  years  he  makes  application  to  open  it,  and  to  be  per- 
mitted to  answer.  The  only  reason  assigned  in  the  petition  for 
this  extraordinary  delay,  is  pecuniary  inability.  This  is  a  dan- 
gerous ground  to  stand  on ;  and  I  greatly  fear  to  make  a  preca-i 
dent  which  may  be  followed  so  easily,  and  bring  the  court  into 
great  perplexity.  1  ant'  not  aware  thae  it  is  considered  in  law  an 
excuse  for  default  in  legal  proceedings  in  any  case.  If  a  party 
be  poor,  in  the  legal  sense  of  the  term,  the  law  provides  for  ibe 
enforcement  or  protection  of  his  rights  without  charge ;  and  if  hs 
will  not  avail  himself  of  this  privilege,  he  must  be  considered  as 
able  to  take  care  of  himself,  without  assistance.  In  the  abseno^ 
of  authority,  and  against  all  precedeat,  I  cannot  take  it  upon* 
me  to  disturb  the  decieeon  this  ground.) 

In  an  affidavit  of  Miller,  taken  on  ifae  eighteenth  of  May  hsC, 
which  was  read  at  the  bearing  withoutf  objection,  the  petitioner 
sets  up  another  excvse.  He  says,  that  after  he  had  reoMved  W 
Philadelphia,  in  February,  eighteen  hundred  and  thirty-two^  ha 
called  on  Robertson  for  the  purpose  of  proouring  some  settlensent 
and  adjustment  of  the  accounts  between*  them.  Robertson  said 
he  could  not  settle  them,  because  he  had  not  the  books,  but  be 
would  get  his  books  and  arrange  his  accounts  in  a  few  weeks, 
and  would  write  to  him  when  he  was  ready ;  but  he  dkl  not 
write,  nor  did  he  ever  afterwards  signify  any  willingness  to  have 
the  accounts  adjusted  on  fair  terms. 

I  am  not  satis^ed  that  this  statement  makes  any  thing  in  favor 
of  the  application.  The  conversation  was  four  years  before  any 
proceedings  were  hod  in  this  court  to  open  the  decree.  The  very 
fact  that  the  compkiinant  did  not  write  in  a  few  weeks,  as  Im 
promised,  should  t«ave  satisfied  the  defendant,  that  be  dkl  nal 
mean  to  make  the  settlement  according  to  his  desire,  and  should 
have  induced  measures  for  relief    If  ibe  complainant  had  i 
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liauad  lo  dslay  him  by  speciouB  aad  deceptive  promisee,  a  more 
plausible  case  might  have  been  presented  ;  but  the  defendant  him- 
self explicilly  says^  tkal  he  never  afterwards  signified  any  wiU 
haffM»  to  make  a  settlement  I  cannot  consider  the  petitioner 
entitled  to  relief  on  this  ground. 

There  is  a  fact  stated  by  Robertson,  in  his  affidavit,  which  is 
of  somer  importance  in  settling  the  proper  course  to  be  pursued 
in  this  case.  It  is,  that  the  books  from  which  the  account  is 
priooipally  stated,  and  which  were  left  with  the  master,  are  lost, 
or  thai  Ihey  cannot  now  be  found,  and  that  without  the  books  he 
GaoMC  exhibit  or  prove  his  account.  Some  exceptfcm  was-taken 
to  tfais  affidavit)  as  not  being  sufficiently  expiioit.  It  might  be 
Hfeore  fuU  and  satiefactory.  But  there  is  no  reason  to  believe  or 
mspeety  that  it  was  intended  to  impose  on  the  court ;  and  taking 
k  to  be  honest,  it  presents  a  serious  obstacle  to  granting  the 
prayer  of  the  petitioner.  For  it  is  evident,  that  if  the  indul" 
gmoe  asked  for  is  granted,  it  must  be  at  the  expense  of  the 
complainant.  His  claim  must  be  jeoparded,  aad  probably  a 
portkm  of  it  lost,  and  (his  by  the  negiigenoe*  or  wilful 
i  of  the  defendants  This  would  clearly  be  wrong ;  and 
akhough  L  regret  that  the  party  is  now  shut  out  from  what  he 
eOBskkrs  a  just  defence,  1  am  satisfied  that  a  regard  to  the  uni- 
tmn- administration  of  justice,  and  the  security  of  suitors  in  this 
eiMiffty:  requires^  that  the  prayer  of  the  petition  should  be  denied. 


Samuel  Richards  v.  Joseph  E.  West. 

WKfle  a  writ  of  injanetidii  ramaiDt  in  force,  its  eomm&nds  miut  bo  implieitlj 
oleysdl  Tho  puty  infoikied  k  not  at  liberty  to  tpeeolattf  Upon  the  inten. 
tfoBi  arfosetfoa  thtt  aatkioiity  of  the  court; 

iU  h^jatiotioa  efaetldalwaye  be  plainand  certain  on  the  fkoe  of  It,  eo  that  thr 

ftaij  may  nntactaad  it  without  refecence  to  the  bill  file4^ 
li;*ea  ioipeetioa of  the  bill»  the  tnjaiiotioft ia  fimiid  tebstsofassdt  thsder 
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Kmodifioatioir  of  it  a  ii  loited  fo  Um  oate  made  in  th«  bill. 

Rule  to  show  eause  wby  an  attacbtneot  should  doI  ksnai  for 
violtftkm  of  iijjuDciion. 

Browning  and  i.  H.  WiUiamsan^  hi  support  of  Che  moliOD/ 

WUsoni  contra. 

The  CHANC£L{A)a.  Oa  the  fiAeebth  of  August,  eigtrtiooff 
buofdred  and  thirty-five,  an  injunction  bill  was  filed  by  Richards 
against  West,  and  on  the  same  day  an  injunction  was  iiMUsdi 
restraining  West  and  his  confederates  .fiom  cutting,  felling,  lo- 
moving,  working  up,  or  in  any  way  interfering  with,  (he  timberi 
wood  or  trees,  standing  of  lying  on  (he  premises  mentioned  and 
described  in  the  said  bill,  or  any  part  thereof,  and  from  ereclkig 
any  cabins  or  other  buildings  on  the  said  premises^  until  answer 
and  further  order  to  the  contrary. 

On  the  twenty-ninth  of  October,  eighteen  hundred  and  thirty* 
five,  the  complainant  applied  for^  and  on  producing  snflWent 
afilidavits  obtained,  a  rule  on  the  defendant  to  show  cause  wl^ 
an  attachment  should  not  issue  against  him  for  disobeying  the 
injunction.  Under  this  rule  a  great  mass  of  testimony  has  been 
taken,  much  of  which  is  foreign  to  the  issue. 

The  service  of  the  injunction  is  proved ;  and  it  is  clearly  shown 
that  a  large  quantity  of  wood  has  been  cut,  some  of  which  baa 
been  coaled,  and  some  carted  away,  since  the  injunction  was 
served ;  and  the  attachment  must  go,  unless  the  cause  shown 
by  the  defendant  shall  be  found  suflhsient  to  justify  him  before 
the  court. 

The  main  ground  of  justification  is,  that  the  cutting,  which 
was  continued  at  two  dififerent  places,  was  not  on  any  part  of  the 
"  West  Jersey  Society  tract,"  that  being  the  name  of  the  traei 
mentioned  in  the  oompiainant's  bill,  on  which  the  trespass  bad 
been  committed  ;-^That  within  the  bounds  of  this  large  tradi 
68 
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tlioce  are  a  oumber  of  excepted  and  prior  surveys,- wbicli  are  not 
considered  as  forming  a  part  of  iKe  trad;  that  the  cutting  after 
the  service  of  the  injunction  was  on  some  or  one  of  these  ex- 
ooptad'  surveys,  and  therefore  not  within  the  command  of  the 
writ.  This  defence  is  not  set  up  by  answer,  under  the  oath  of 
the  party,  (for  no  answer  has  been  filed,)  but  by  affidaviu  of 
witnesses  and  by  documents  produced  before  the  master. 

If  the  places  where  the  cutting  has  been  continued,  are  within 
the  injunction,  the  facts  sought  to  be  established  by  the  defend- 
ant cannot  avail  him  on  this  motion.  A  party  is  not  at  liberty 
tn  speculate  upon  the  intenlfen,-  or  question  the  authority  of  the 
court.  While  the  writ'  remains  undissolved  or  not  set  aside,  its 
commands  must  be  implicitly  obeyed. 

The  first  inquiry  is,  whether  these  places  are  within  the  in- 
junction. The  writ  sets  forth,  that  a  bill  has  been  filed  by  the 
oomplainant  against  the  defendant,  to  be  relieved  touching  the 
matters  therein  contained  ;  and  that  in  tlie  said  bill  it  is,  among 
olber  things,  set  forth,  that  the  defendant  had  repeatedly  threat- 
ened to  cut  and  destroy  the  timber  growing  on  certain  premises 
in  the  bill  mentioned  and  described,^  and  lying  in  the  townships 
of  Galloway,  Hamilton,  Deptford  and  Gloucester,  in  the  county 
of  Gloucester,  and  state  aforesaid,  formerly  called  the  "  Great 
Egg  Harbor  tract,"  but  now  generally  known  by  the  name  of 
the  "  West  Jersey  Society  tract,''  op  on  parts  of  the  said  premises, 
and  that  he  had  engaged  laborers  for  that  purpose,  &c.  It  then 
proceeds  in  these  words:  ^' We  therefore,  in  consideration  of  the 
premises,  do  strictly  injoin  and  command  you  and  your  confede- 
rates, &c.  that  you  from  heneefoi^h  absolutely  desist  and  refrain 
firom  cutting,  fellir^,  removing,,  working  up,  or  in  any  way  inter- 
ftring  with,  the  timber,  wood  or  trees,  standing,  lying  or  being 
on  the  said  premises,  or  any  part  thereof,  and  from  erecting  any 
cabins  or  other  buildings  on  the  said  pveuMses,"  &c 

From  the  terms  of  the  writ,  it  is  evklent  the  whole  tract  is 
oovered  by  it.  Its  meaning  is  so  plain,  that  there  can  be  no 
question  about  it  In  cases  of  this  kind  the  writ  should  be  the 
crilarioii  for  the  party  who  is  injoined.    Il  embodies  ihe-order  of 
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the  court  upcm  the  complaint  made,  and  it  should  always  be  ptab 
aod  certain  on  the  fuce  of  if,  so  that  the  party  may  underrtand 
it,  without  any  reference  to  the  bill  filed.  If,  on  inspection  of  the 
biH,  the  injunction  is  found  to  be  too  broad,  the  defendant  is  hot 
to  abridge  it  at  his  discretion.  His  remedy  is  to  apply  for  such  fet 
modification  of  it  as  is  suited  to  the  case  made  in  (he  bill,  and  in 
the  mean  time  he  roust  obey  the  command  of  the  writ.  Takiii|f 
this  as  the  principle,  and  1  cannot  doubt  its  correctness,  the  party 
in  this  case  stands  without  excuse.  The  injunction  covers  llie 
whole  tract,  without  any  exception,  and  without  allusion  to  ex- 
ceptions of  any  kind,  its  commands  have  been  openly  and  con- 
tinually violated. 

The  defendant  insists,  however,  that  according  to  the  bill  of 
the  complainant,  it  appears  there  are  excepted  surveys  within  the 
bounds  of  the  West  Jersey  Society  tract,  that  do  not  belong  to 
the  complainant,  and  are  not  claimed  by  him ;  that  these  except- 
ed surveys  are  not  defined,  or  if  at  all,  very  vaguely  defined  in 
the  bill ;  and  that  the  cuttings  have  been  altogether  within  the 
bounds  of  the  excepted  surveys,  or  of  some  of  them,  which  are 
more  particularly  described  by  the  witnesses. 

It  is  true  that  the  complainant  speaks  of  exceptions  in  his  sur- 
vey, aod  that  he  speaks  of  them  very  indefinitely ;  but  it  is 
equally  true,  that  he  expressly  denies  that  the  places  where  these 
cuttings  were  made,  were  within  any  of  the  exceptions.  On  the 
contrary,  he  alleges  them  to  be  without  the  bounds  of  the  ex- 
cepted surveys,  and  constituting  no  part  of  them ;  that  they  have 
been  in  bis  possession  upwards  of  thirty  years ;  that  he  has  paid 
the  taxes  and  enjoyed  all  the  rights  of  ownership  over  them. 
This  is  suflBdently  explicit,  and  there  can  be  no  doubt  fixmitbe 
bill  itself  that  the  injunction  was  intended  especially  to  protect 
those  parts  of  the  tract,  for  there  the  principal  destruaioo  wae 
being  committed. 

Such  being  the  facts,  the  defendant  cannot  excuse  himself  on 
this  ground.  He  has  not  denied  the  equity  of  the  bill.  He  has 
not  seen  proper  to  file  an  answer  to  it  When  he  is  called  oo  to 
answer  for  a  violation  of  the  order  of  ihe  court,  he  aliampla  io 
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A6W  by  evidence  4bat  the  bill  canooi  be  true,  or  dial  ibne  k  ae 
maoh  doubi  about  k  as  to  excuse  his  open  disobedieDce.  Tbi%  if 
allowed,  would  subvert  the  Mtbority  of  the  court.  The  master 
who  awiided  Che  injunctioD  had  full  power.  If  ihe  propriety  of 
ths  act  {scalied  ia  ^uestioo,  it  must  be  iua  mode  consialeat  with 
the  practice  of  the  cogrt,  aod  oot  in  one  which  ^eootemoB  its  aur 
tiiority. 

Let  the  r^le  be  made  absdute,  a^d  an  attachment  issue  ac- 
eordiogly. 


David  Mercereav  v.  Matthias  Prest^  David  Owens 
and  others.. 

Men  faitdeqaa^  of  prioe,  in  tlie  cbeenot  a€  firaod  and  oollniion,  le  not  raflK^ 
iSiflBt  KTOond  to  9et  ailde  t  tbiiK^'t  nje  «|id  oonTi|raiico. 

Bill  for  relief  against  a  sherifT^s  sale  of  real  estate,  as  collu^ 
sive.  Answer  by  the  purchaser,  and  the  person  for  whose  bene- 
fit the  purchase  is  charged  to  have  been  made,  denying  all  fraud 
and  collusion.  The  cause  came  on  for  final  hearing  upon  the 
pleadings  and  proofs,  and  was  submitted  without  aj^umenl. 

O.  Wood,  for  complainant. 

Nemus,  for  defendant. 

The  Chancellor.  The  object  of  this  bill  is  to  set  aside  a 
sale,  and  for  an  account,  &c.  It  is  charged,  that  on  the  twen- 
tieth of  June,  eighteen  hundred  and  twenty-six,  the  complainant 
obtained  a  judgment  against  Prest  for  one  hundred  and  ninety" 
elgfat  dollars  and  forty  cents.  An  execution  issued  and  was  le- 
vied on  a  horse,  wagon,  harness,  sulky,  bark,  bark-mills^  hides 
in  vats,  leather,  household  furniture,  &c.  In  September,  eigh- 
leen  hundred  and  iwenty-six,  the  complainaiily  as  assignee  of 
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Sobert  Montgomery,  obtained  a  judgment  againet  taid  Pieei  and 
•one  WlHiam  Disboroufb,  junior,  for  four  iMiodred  and  eiz  do^ 
lare  and  fifty-eeven  centa,  on  which  an  execution  wat  isMied,  and  a 
iike  levy  was  made.  Prest  took  the  benefit  of  the  ineolvent  lava 
in  eighteen  hundred  and  twenty,  and  aseigned  all  hit  propertf 
4o  Jacob  Drake.  Prior  to  this,  viz.  in  eighteen  hundrad  aoi 
nineteen,  John  Outcak,  D.  W.  Dieborough  and  Obadiab  UiB* 
bert  obtained  a  judgment  against  him,  upon  whiefa  exeoutMMi 
was  issued,  and  his  real  and  personal  properly  was  aoid,  by  aberiff 
Yanaradale.  The  land  was  sold  to  David  Owens,  for  (two  hofr- 
•dred  and  fifty  dollars,  and  a  deed  made  accordingly.  The  ooav 
frfainant  insists  that  this  aale  was  .collusive ;  that  though  the  por- 
^ase  was  made  ostensibly  by  Owens,  yet  it  was  for  the  beoefll 
.of  Prest,  who  advanced  the  money;  that  Prest  has  uaed  the  pi»- 
perty  ever  since  he  took  the  benefit  of  the  act,  and  the  assignee 
tias  colluded  widi  him  and  not  applied  the  property  to  the  benefit 
of  the  creditors.  When  the  sherifl*  levied  on  the  personal  propertf 
of  Prest  under  the  executions,  Owens  set  upa  claim  for  rent  for  one 
year, 'and  the  sheriff  thereupon  desisted  from  selling,  though  tfaa 
property  was  woKh  much  more  than  the  amount  of  r^entdaimed, 
even  if  it  had  been  a  just  claim,  but  that  k  was  false  and  frail- 
^dulent.  That  the  personal  property  has  ever  since  nemained  in 
fX)S8ession  of  Prest  It  is  charged  that  Jacob  Drake,  the  assignee 
is  dead,  that  Nancy  Drake  is  his  heir  at  law,  and  F.  SL  Vanara- 
^dale  his  administrator.  The  sheriff  is  also  dead,  and  his  lepre- 
sentative  is  made  a  party.  Tlie  bill  prays  that  the  defendants 
may  account  for  the  amount  due  on  the  complaioant'a  jdd^ 
ments ;  that  the  sale  to  Owens  may  be  set  aside,  and  he  be  da- 
4:reed  to  account  for  the  rents  and  profits ;  that  a  receiver  may  be 
;appQinted  to  take^oharge  of  the  estate  assigned  to  Drake,  and  dii- 
poee  of  it  accordiog  to  the  trust ;  and  that  the  personal  property 
levied  on,  may  he  applied  to  the  satisfectkm  of  the  compbinaot's 
judgments,  &c. 

An  answer  has  been  filed  by  Prest  and  Owens.  It  admits  the 
Awo  judgments  of  the  complainant,  and  alleges  a  want  of  con- 
Aideratkm  in  both.    It  admits  thai  Preit  was  seised  of  the  tml 
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eelate  in  the  bill  mentioned ;  that  he  took  the  benefit  of  the  in- 
eolvent  act,  and  made  an  alignment  to  Jacob  Drake.  It  admits 
the  judgment  of  Outcalt,  Disborough  and  Herbert,  but  denies 
that  the  property  was  struck  off  to  Owens ;  says  it  was  sold  to 
Outcalt  for  two  hundred  and  fifty  doUar^,  at  fair  public  sale,  and 
'  the  deed  was  made  to  Owens  by  direction  of  Outcalt,  ou  bis 
giving  bond  and  mortgage  to  Thomas  Letson  for  four  hundred 
and  sixty-one  dollars,  to  pay  a  debt  of  Outcalt ;  which  bond  and 
mortgage  are  still  outstanding,  and  Let9on  has  obtained  a  judg- 
ment upon  the  bond,  which  is  still  unsatisfied,  except  a  part  of  the 
interest  which  has  been  paid  by  Prest,  who  is  tenant  under  Ow- 
ens. It  denies  that  the  sale  was  collusive,  or  that  the  money  was 
furnished  by  Prest,  who  has  remained  in  as  tenant.  The  answer 
also  states,  that  all  Prestos  personal  property  was  sokl  under  Out- 
calt's  execution,  while  Prest  was  in  jail ;  the  principal  part  of  it 
was  bought  by  Owens  and  paid  for  out  of  bis  own  funds,  and  the 
complainant  was  present  at  the  sale.  Prest  has  been  in  posses* 
tion  of  part  of  the  personal  property  since,  but  it  was  loaned  to 
Prest's  wife,  (vfhe  is  Owens'  daughter,)  from  motives  of  benevo- 
lence to  her  and  her  childc«n.  It  admits  the  claim  for  rent,  as 
slated  in  the  bill,  and  alleges  K  to  be  just. 

Testimony  has  been  taken  on  the  part  of  the  complainant,  and 
the  cause  submitted  without  argument. 

The  object  of  the  4K>niplainant  is  to  set  aside  the  sale  of  Prest's 
properly  as  made  by  sheriff  Vanarsdale,  under  the  execution  of 
Outcalt,  Disborough  and  Herbert,  on  the  ground  of  fraud  and 
cdlusk>n,  and  to  have  a  distribution  under  the  insolvent  law.  It 
appears  to  go  on  the  groimd  ihal  the  property  was  purchased  for 
two  hundred  and  fifty  dollars  by  Owens,  when  it  was  worth  one 
thousand  dollars,  and  that  the  money  was  furnished  by  Prest. 
The  testimony  is  not  very  satisfactory  as  lo  the  actual  value  of 
the  property  at  the  time  of  the  sale.  It  has  been  considerably 
improved  since  the  sale.  A  bark  house  and  a  bark-mill  house 
have  been  built  on  it,  and  the  shoemaker's  shop  repaired.  Besides 
which,  property  has  risen  in  value.  One  of  the  witnesses  thinks 
the  property  is  worth  thirteen  hundred  dollars,  and  says  Prest 
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oflfored  to  sell  k  to  witness  for  that  sum  about  the  year  eighlesn 
hundred  and  twenty -seven.-  Jacob  ¥an  Cleef  thinks  one  thoi^ 
sand  dollars  would  be  a  pound  price  for  it,  and  does  not  think 
it  would  bring  that  at  sheriff's  sale.  It  is  evident  fiom  this  thai 
the  property  must'  have  been  worth  eoiisiderably  mors,  even  M 
the  lime  of  the  sale,  than  the  amount  bid  for  it  and  at  which  % 
was  struck  off.  But  this  will  not  avail*  the  complainant.  Mefe 
inadequacy  of  price  will  not  warrant  the  conn  m  seuing  asidt 
the  sale  and  subsequent  conveyance,  unless  there  appears  to  have 
been  some  fiaud  or  collusion  between*  the  purchaser  and  the 
sheriff  or  son>e  other  person  r  2  John.  Chan.  JRr-23;  10  FeMy, 
292 ;  Bank  of  New-Brumunek  v.  Has§ertj  Saxton^s  Rep.  I ; 
JBar'r  of  Simmons  v.  Vandogrift^  Saxion^s  Rep.  60. 

On  the  subject  of  fraud,  there  is  no  sofiieieut  evidence  to  charge 
the  defendants.  It  appears,  as  for  as*  can  be  collected  from  a 
case  very  defectively  presented'  on  both  sides,  that  the  property 
was  bid  in  by  Outcalt,  one  of  the  plaintiffs  in  the  execution  by 
which  it  was  sold,  and  not  by  Owens^  and  that  Outcalt  after* 
wards  sold  it  to  Owens  at  an  advance.-  This  is  not  an  uncom- 
mon proceeding.  The  amount  of  the  judgment  was  nearly  one 
thousand  dollars,  which  was  more  than  all  the  property  was 
worth  at  that  time.  The  plaintifls-  in  execution  had  it  under 
their  control,  and  for  that  reason  it  probably  brought  less  than  it 
would  otherwise  have  done.  If  by  reason  of  this  advantage,  the 
plaintiffs,  or  one  of  them,  was  enabled  to  speculate  on  it,  I  do 
not  know  that  he  can  be  reached  even  in  equity.  And  if  be 
could,  no  more  would  be  requhred  than  that  the  gain  should  be 
credited  on  the  execution.  If  this  were  done,  the  executkm 
would  not  yet  be  satisfied,  and  the  complainant  or  the  general 
creditors  would  derive  no  benefit  from  it. 

If  Outcatt  purchased,  and  notOVvens,  it  disposes  of  the  charge 
that  the  money  was  advanced  by  Prest  The  charge  is  express- 
ly denied  by  Owens  and  Prest  in  their  answer,  and  there  has 
been  no  attempt  to  corMradict  the  answer  by  proof. 

The  fects,  that  Prest  resided  on  the  property  the  whole  time, 
and  that  he  expended  money  on  it  in  the  erection  of  shops  and 


46i  CASES  IN  CHANCERY. 

[BCtreeraur  t.  PmM  et  aE] 

a  bmnf  are  sufficient  to  exciie  Biispiciun,  standing  by  ihemselves.- 
Bui  the  same  tescimony  of  the  plaintiff  which  goes  to'  prove  these 
fiiGl%  shows  also*  that  Frest  occupied  the  property  as  a  tenant,  at 
ibirty  dollars  a  year  rent ;  and  that,  although  the  buildings  he 
pat  up  were  his-,  the  lots  belonged  to  Owens,  his  fiither-iQ-law« 
This  relieves  the*  case  in  a  degree,-  and  places  it  in  such  a  situa- 
tioD  m  to  prevent  rbe  sale  being  set  aside  on  the  ground  of  fraud, 
wiiboot  further  evidence. 

As  ta  the  persoiml  property,-  no  evidetice  has  been  adduced  on 
ekber  side.  The  bill  charges  that  it  heks  been  suffered  to  remain 
in  possession  of  Frest,  in  fraud  of  the  rights  of  creditors,  but 
makes  ms  mention  of  its  having  been  sold  at  the  sheriff's  sale^ 
The  answer  admits  the  possession,  but  denies  the  fraud,  and  al- 
hges  thai  it  was  sold  at  the  sheriff's  sale  and  pttrchased  in  prin- 
•ipally  by  Owenf*,  with  his  own  funds,  and  that  it  has  since  been 
left  with  the  family  for  their  benefit,  Mrs.Prest  being  the  daughter 
of  Owens.  This  last  allegation  is  not  proved,  or  attempted  to  be 
pnmoAf  as  it  should  have  beerr ;  but  the  fraudulent  possessbn  is 
denied  sufficiently  to  put  the  complainant  on  his  proof,  if  he  had 
any. 

The  case,  upon  the  whole,  is  not  free  from  doubt ;  but  I  do 
Mi  find  enough  io-  it  to  authorize  me  to  give  the  complainant  the 
relief  he  asks,  and  shall  therefore  order  the  bill  to  be  dismissed, 
with  costs. 

Decree  accordingly. 


William  Edgar  v.  Samuel  Clevenger  and  others^ 

It  it  not  the  practice  to  reiterate  fobetantiTely  in  a  aappleiDental  bill,  all  ther 
ebarfDi  of  the  original  bill,  but  to  set  them  oat  by  way  of  reference,  and 
ebaffe  the  new  and  additional  faeta  by  way  of  aopplement. 

E,  Wood,  for  defendants,  in  support  of  demurrer^ 

Fr  B.  Cheiwoody  for  complaifiant^  eontca^ 
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The  Chancellor.  When  this  cause  was  before  the  eemrt 
a  short  time  ago,*  after  a  decree  pro  coofesso^  aod  depositioQi 
and  proofs  taken,  the  biU  was  declared  to  be  iosufficieot  lo  endtle 
the  cornplaiDant  to  the  particular  relief  prayed  for ;  aod  pernfah 
sioD  was  given  him  to  file  a  supplemental  biU,  if  be  should  Ihisk 
proper  so  to  do,  for  the  purpose  of  charging  certain  facts  wbieh 
had  occurred  since  the  commencement  of  the  suit.  Such  bill 
has  been  filed ;  and  now  the  defendants,  who  have  appeared  ia 
the  original  suit,  come  in  and  demur  to  the  supplemental  bill, 
and  assign  special  grounds  of  demurrer,  to  wit :  that  the  con*- 
plainant  does  not,  in  his  said  last  mentioned  bill,  charge  the  fiu^t 
of  a  fraudulent  confession  of  the  judgment  by  Glevenger  to  Wit^* 
kinson^  (which  judgment  b  sought  to  be  set  aside,)  otiierwfae 
than  by  reference  to  the  original  bill,  nor  when,  or  by  wboB%  or 
for  what  sum  the  same  was  confessed,  nor  that  execution  issttad 
on  said  judgment^  ice. 

This  demurrer  appears  to  relate  simply  to  the  form  of  the  biU 
of  supplement,  and  I  do  not  find  any  sufBcient  ground  to  raiap- 
tain  it.  The  bill  is  in  the  usual  and  approved  form.  It  is  noC 
the  practice  to  reiterate  substantively  in  the  supplemental  bill,  aH 
the  charges  of  the  original  bill,  but  to  set  them  out  by  way  of 
reference,  and  charge  the  new  and  additional  facts  by  way  of 
supplement 

The  defendants  take  a  distinction,  however,  between  a  cam 
where  the  original  bill  is  insufBcient  to  warrant  the  particular 
relief  prayed  for,  so  that  no  decree  can  be  made  without  the 
supplemental  matter,  and  one  where  the  supplemental  facts  eomo 
in,  in  aid  of  the  relief  sought  They  appear  to  think  that  in  th« 
first  case,  all  the  facts  should  be  re-charged  in  the  supplemeoCal 
bill,  inasmuch  as  they  cannot  be  legally  put  in  issue  by  the  m- 
giDal  bill,  because  not  being  in  themselves  sufficient  to  make  out 
the  case  of  the  complainant.  But  this  would  appear  to  be  the 
conversion  of  a  bill  of  supplement  into  an  original  bill,  and  va^* 
riant  from  the  practice.    It  cannot  be  necessary,  unless  the  orl' 

•  Saa  anta,  paga  858. 
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l^oal  bill  is  entirely  defective ;  dot  even  then,  for  such  bill  can- 
not be  aided  by  any  sopplement. 

The  real  difficulty  of  the  defendants  appears  to  be,  that  if  the 
demurrer  is  overruled  and  the  supplement  sustained,  they  will 
bare  no  opportunity  of  answering;  and  putting  in  issue  the  facts 
ebat^ged  in  the  original  bill.  Supposing  that  bill  to  be  insufficient, 
ibey  have  concluded  there  was  no  necessity  for  answering  or 
pleading  to  it  in  any  way.  This  was  hazardous  ground  to  stand 
OD.  If  they  considered  the  bill  defective,  it  was  their  duty,  if 
they  meant  to  defend  the  suit  at  all,  to  demur  to  it,  and  have 
the  question  settled,  and  not  suffer  a  decree  to  pass  against  them, 
and  testimony  to  be  taken.  If  they  are  in  difficulty  by  reason 
0f  their  own  defauk,  they  are  not  entitled  to  any  special  favor. 
'  lam  not  without  doubt,  however,  as  to  the  correctness  of  the 
practice  pursued  in  this  case.  It  was  adopted  on  the  authority  of 
Candler  v.  Peiiit,  1  Paige^  168,  and  with  some  hesitation.  I 
perceive  now,  on  further  reflection,  that  it  may  lead  to  some  em- 
barrassment, especially  where  proofs  have  been  taken  exparte. 
Under  these  circumstances,  and  seeing  that  this  bill  has  been 
jftted  by  the  permission  of  the  court,  I  thiok  the  proper  course 
will  be  for  the  defendants  to  apply  to  have  the  decree  pro  confesso 
vacated,  and  for  leave  to  answer  upon  such  just  and  equitable 
terms  as  the  court  should  direct  This  will  be  giving  them  an 
opportunity  to  contest  the  cause  on  the  merits,  which  is  all  they 
eao  desire.  The  complainant  ought  not  to  object  to  it,  for  he 
was  distinctly  apprised  at  the  commencement  of  the  suit,  when 
be  applied  for  an  injunction  to  prevent  a  sale  of  the  personal 
prbp^tty  under  the  Wilkinson  judgment,  that  the  bill,  so  fttr  as 
Mated  to  the  relief  prayed  for  against  that  judgment,  was  not 
sufficient. 
'      Ord^r  kecardingly. 
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HuoH  Capner  v.  The  President  and  Directors  of  th^ 

FlEMINOTON  MiNLNG  GoilPANT. 

If  ta  injvnctioB  Hll  hat  been  aotaally  ■woin  to,  the  injiuictton  will  net  %• 
diiBiMeed  bee«ue  the  maitor  haeewitted  to  figs  the  jurat. 

The  operatiottf  of  laife  ooin|Muiies  ahould  not  be  arreeted  bj  injaBOtioa« 
withoat  notioe,  except  in  ?efy  plaim  caaea,  or  where  there  ii  a  preaaiof  ni* 
eeaaity  for  unmediate  aetioD.* 

A  dharge  of  waate,  whereby  tiw  mortfage  aaonri^  U  dtmiiiiabed,  ii  alwaji 
a  wdBcient  froond  tor  a&  n^netion  aa  between  mortgafor  and  moftgagas* 

Where  a  (arm  haa  been  pttrohaaad,  and  n  oeeapied  ibr  mfaiing  pnrpoaai,  9Mf 
oeeeanry  or  proper  aaeof  the  property  in  mining  operatiosa  ia  not  waat*. 

Bill  by  a  mortgagee  against  the  mortgagors,  to  restrain  the 
commission  of  waste.  On  filing  the  bill  an  injunction  was  is- 
sued by  order  of  a  master,  made  exparte,  and  without  notice  to 
the  defendants.  The  defendants,  before  answer,  moved  to  dis- 
solve the  injunction  as  irregular.  The  cause  was  heard  on  the 
motion  to  dissolve. 

Saxtmtj  for  defendants,  in  support  of  the  motioo. 

Wurts,  contra. 

The  Chancellor.  In  eighteen  hundred  and  thirty-lbori 
Capner  sold  his  farm  to  the  Mining  Company  for  forty  thousand 
dollars,  payable  in  installments.  Thirteen  thousand  five  hun- 
dred dollars  of  this  has  been  paid,  in  money  and  stock.  Aq 
installment  of  eight  thousand  five  hundred  dollars  fell  due  on 
the  first  of  March,  eighteen  hundred  and  thirty-eix ;  on  the  pay- 
ment of  which,  and  securing  the  balance  by  bond  and  mortgage 
on  the  premises,  full  possession  of  the  whole  property  was  to  be 
delivered  to  the  Company.  Previous  to  this,  Capner  was  to  have 
the  use  of  the  farin  for  agricultural  ptirposes,  while  the  Company 

•Accord.  Ro99  r.  EU$Mb€ik^Towm  €md  8§m€nrilU  JUtlresd  Cee^My, 
1  GrtfiiPa  CUkn.  &  489;  PfrHiw  V.  CMImm^  poet. 
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were  at  liberty  to  carry  on  their  mioiog  operations,  open  shafts 
tod  dig  for  ore,  itc.  as  they  might  find  advantageous.  It  was 
stipulated  in  the  agreenoent  t)ctween  the  parties,  that  in  case  the 
payment  of  eight  thousand  five  hundred  dollars,  due  on  the  first 
of  March  last,  should  not  he  made,  that  Capner,  i>e8ide8  other 
remedies  against  the  Company,  should,  by  reason  of  the  default, 
have  all  the  remedies  of  a  mortgagee  against  a  mortgagor  in  this 
state  for  the  mortgaged  premises,  upon  nonrpaymeiU  according 
to  the  conditions  of  the  mortgage,  so  far  as  they  can  be  applied 
to  enforce  the  payment  thereof.  The  payment  not  being  made, 
Capner  filed  a  bill  to  foreclose  all  the  rights  and  equities  of  the 
Company,  and  for  possession ;  and  also  for  an  injunction  to  pie- 
vent  the  commission  of  waste.  The  injunction  was  ordered  by  a 
master,  exparle  ;  and  it  is  now  moved  to  set  it  aside  as  irregular, 
on  several  grounds. 

1.  The  first  is,  that  the  bill  was  not  properly  verified. 

The  afilidavit  was  drawn  out  at  the  foot  of  the  bill  in  the  usual 
way,  and  signed  by  the  complainant,  but  the  jurat  was  not 
signed  by  the  master.  Such  an  omission  should  not  vitiate  the 
injunction,  if  the  bill  was  actually  sworn  to,  as  wa^the  fact  It 
was  an  omission  of  ihe  .court.,  but  one  wliich  could  not  affect  the 
interests  of  the  defendants.  Perjury  could  have  been  assigned 
upon  the  afiidavit  if  the  facts  were  untrue. 

2.  The  injunction^  it  js  conteoded^  was  granted  without  no- 
tjee,  and  therefore  irregular. 

There  is  no  general  rule  on  this  subject ;  but  the  operations  of 
Urge  companies  should  not  be  suddenly  stopped  without  an  op- 
|XHtunjty  of  being  heard  ;  and  it  has  been  usual  for  the  court  to 
jcause  notice  to  be  gjyen,  ea;cept  in  very  plain  cases,  or  where 
there  was  a  pressing  necessity  for  immediate  action.  There  is  a 
■discretion  which  the  court  .must  exercise  in  every  case.  If  the 
.cmratioa  of  ihis  injunction  had  been  entirely  to  prevent  the  Com- 
pany from  working  their  xnines,  I  should  have  been  inclined  to 
let  it  aside,  on  the  ground  that  there  was  not  a  case  of  pressing 
c^eoessity,  and  that  the  defendants  were  entitled  to  notice.  But 
Abe  injuoctioQ  does  pot  go  that  Icfogth.    It  does  not  prevent  the 


JULY  TERM,  1836.  469 

ICapner  ▼.  FlMttlnftoa  MlniBg  CooifUiy.J 

defendants  from  working  in  the  sbafts  already  opened,  and  can- 
not, therefore,  be  accompanied  by  any  lasting  or  wide-epiead 
injury,  though  it  may  occasion  temporary  embarrassment  or  in- 
convenience. I  do  not  think  proper  to  disturb  ihe  injunction  oo 
this  ground. 

3.  It  is  contended  that  there  is  no  equity  in  the  bill  to  susCaia 
the  injunction. 

There  is  waste  charged,  so  as  to  diminish  the  complainant's 
security,  and  that  is  always  a  sufficient  ground  for  an  injunction 
as  between  mortgagor  and  mortgagee.  I  am  of  opinion,  however, 
that  there  has  been  a  misapprehension  as  to  what  constitutes 
waste  under  the  fiicts  of  this  case,  and  the  peculiar  situation  of 
these  parties. 

This  property  was  purchased  and  is  occupied  for  mining  pur* 
poses.  This  is  evident  from  the  price  to  be  given,  and  all  the 
covenants.  So  far  as  is  necessary  or  proper  for  these  purposes, 
the  Company  are  in  possession  by  permission  not  only,  but  of 
right,  and  any  use  of  the  property  in  mining  operations  cannot 
be  considered  as  waste.  It  is  not  charged  that  they  are  using  it 
ignorantiy,  or  in  such  way  as  intentionally  to  injure  the  com- 
plainant without  any  benefit  to  themselves ;  nor  is  it  pretended 
that  the  mines  are  wholly  unproductive,  or  that  the  property  is 
really  valueless  except  for  agricultural  purposes,  and  that  there- 
fore, if  the  Company  is  permitted  to  go  on  od  libiium^  excavating 
and  searching  for  ore,  that  the  property  will  be  entirely  k)st  to  tho 
complainant  as  a  farm.  The  injunction  does  not  rest  on  either 
of  these  grounds,  and  I  am  at  a  loss  to  conceive  how  the  Com* 
pany  can  commit  waste  and  spoil,  by  using  the  property  in  the 
mode  agreed  on  by  the  contract  Suppose  the  eight  thousand 
five  hundred  dollars  had  been  paid  in  March,  and  Capner  had 
taken  a  mortgage  for  the  balance  of  the  purchase  money,  and  it 
was  not  paid  at  the  time  stipulated,  he  might  have  filed  a  bill  to 
foreclose  the  equity  of  redemption,  but  he  could  not  have  prevent- 
ed the  Company  from  using  the  property  in  their  mining  opera- 
tions. Coming  in  here  at  this  time  as  a  mortgagee,  he  has  no 
4Mtter  rights. 
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The  caae  of  Den  v.  Kinney^  2  South.  552,  \s  atmlagous  to 
the  present.  The  lessor  of  the  plaintiff  had  covenaoted  to  con- 
vey to  the  defendant  a  furnace  property,  and  put  him  ki  posses- 
sion. The  purchase  money  not  being  paid,  an  ejectment  was 
brought,  and  an  application  was  inade  for  a  rule  against  the  de- 
fendant to  stay  waste.  It  appeared  that  several  huinked  cords  of 
wood  had  been  cut,  but  the  court  said  ihat  as  the  useof  ibe  wood 
was  for  the  common  purposes  of  the  estate,  H  was  not  waste ; 
that  the  land  being  annexed  to  a  furnace,  it  was  only  cising  k  ia 
the  ordinary  mode ;  and  the  rule  was  refused. 

I  am  of  opinion  that  in  this  case  the  injunction  should  be 
modified ;  that  so  far  as  it  restrains  the  Company  from  opening 
new  shafts  and  digging  for  metals  or  minerals  at  any  other  point 
or  place  than  where  they  were  engaged  ac  the  time  of  filing  the 
bill,  and  spreading  over  the  premises  iht  «arth  excavated,  and 
removing  or  carrying  away  from  the  premises  any  bres,  minerals 
or  metals,  it  should  be  set  aside.  So  far  as  k  restrains  the  Com- 
pany from  moving  or  carrying  away  any  fixtures,  buildings,  fences 
or  other  erections,  it  should  be  retained.  The  other  part  of  the 
injunction,  which  prohibits  the  defendants  ftoin  cutting  down  or 
injuring  any  timber  or  trees,  or  pulling  down  any  fences,  or  inter- 
fering with  and  disturbing  the  complainant  and  his  agents  while 
engaged  in  their  lawful  avocations  and  business  in  and  about  the 
said  premises,  and  obstructing  tbeir  peaceable  ingress  and  egress 
to  and  from  thence,  must  be  so  modified  as  to  apply  only  to  acts 
out  of  the  ordinary  course  of  the  lawful  business  of  the  Company, 
and  done  for  the  purpose  of  harassing  and  injuring  the  com- 
plainant. 

Let  the  injunction  be  modified  so  as  to  conform  with  these 
directions. 
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Jane  Dehart  v.  John  Dehart,  Suivii^iog  Executor  of  John 
Dehart,  deceased,  and  others. 

Where  a  rait  is  broaght  hj  t  reeida^y  legatee,  Ibr  a  eettleintotii  and  dietribv. 

tion,  all  the  reeidaaiy  legateee,  ot  their  ripreeentatiYMi-  moit  be  made 

partiee. 
And  the  rale  will  not  be  diepeosed  with,  though  one  of  the  UMidaaij  legatMS 

haa  died,  leaving  hie  aetata  hisolT^nt,  and  no  adminietrator  haa  been  apb 

pointed. 

Where  one  of  two  co^ezeeotora  haa  died,  hit  lepieeentatifee  are  ndt  ueeewaiy 
partiea  to  a  bill  againat  thr  ranrivlofp  ezeentor  Ibr  eedlement  and  dklri» 
botion. 

Hearing  on  demurrer  for  want  of  proper  parties. 

E.  Vafuirsdale,  for  defendants^  in  suppoit  of  the  demurrer. 

/.  H.  WiUiamsonr  contra. 

The  Chancblkor.  Jane  Dehart,  the  complainant,  is  a  re- 
siduary legatee  under  the  will  of  Jbhn  Dehart,  deceased ;  and 
has  filed  her  bill  againsC  the  surviving  executor,  among  other 
things,  for  a  settlement  «yf  the  eslatie,  and  for  satisfaction  of  her 
share  of  it  as  a  residuary  legater. 

John  Dehart,  the  surviving,  executor^  and  James  B.  Clark| 
have  demurred  lo  the  bill  for  want  of  parties. 

It  appears  by  the  bill  that  John  and  Jacob  Dehart,  two  of  the 
SOBS  of  the  testatorr  were  appointed  executors  in  the  will|  and 
that  both  proved  the  will;  and  also,  thai  Jacol^  was  the  actii^ 
executor,  and  had  the  principal  management  of  Che  estate.  He 
died  without  leaving  a  will^  mmI  insolvent,-  and  no  administration 
has  been  taken  oat  upon  hb  estate. 

It  appears,  also^  ibat  Stephen,  nnocher  of  the  children,  is 
dead|  and  that  bis  wkiow  and  Jacob  Dehart  administered  upon 
his  estate.  Jacob*  is  dead,^  Mid  it  is  charged  that  the  widow  af- 
terwards married  again,  and  lefl  the  state  of  New-Jersey,  and 
has  not  been  heanl  of  foi^  many  years,  and  is  now  believed  to 
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be  dead ;  and  there  is  na  person  to  lepresent  the  estate  as  the 
personal  representative  of  the  saidf  Stepber). 

The  demurrer  is  sought  to  be  sustained  on  two  grounds : — 

1.  Thai  there  is  na  personal  representative  of  Jacob  before  the 
court,  he  being  a  co-executor,  and  also  a  residuary  legatee ;  and, 

2.  That  there  is  no  personal  representative  of  Stephei>  before 
the  court,  he  being  a  residuary  legatee  also. 

It  id  not  necessary  for  the  complainant  to  bring  a  lepresenta- 
live  of  Jacob  before  the  court,  on  the  ground  of  bis  having  beea 
a  co-executor.  On  his  death,  the  doty  of  settling  the  estate  de- 
volved upon  John,  the  surviving  executor ;  and  it  is  charged  io 
the  bill,  that  John  thereupon  took  possession  of  the  books  and 
papers  of  the  said  Jacob^  relating  to  the  estate  of  Joh&  Dehart, 
deceased,  so  that  he  was  fully  able  to  ranke  the  settlement.  The 
personal  representativee'  of  Jacob  Dehart,  he  dying  without  a 
will,  are  not  representatives  of  the  estate  of  John  Dbhart.  They 
have  no  concern  with  it,  other  than  tio  surrender  the  assets  into 
the  hands  of  the  surviving  executor;  and  under  this  bill  the 
l^gattees  have  no  concern  witlr  thetn*.  If  it  should  appear  that 
Jacob  and  John,  the  two*  executors,  were  not  jdntly  liable,  but 
bad  80' conducted'  the  business  of  the  administration  as  tx>  be 
severaily  accountable  for  distinct  portions  of  the  estate,  and  that 
the  estate  of  Jacob  was  indebted  to  that  of  the  testator,  it  might 
be  important,  if  a  proper  case  were  made,  to  bring  in  the  repre- 
sentative of  the  estate  of  JleicDb,  to  charge  him  with  the  amount 
doe  from*  his  intestate.  BiH  there  is  nosucb  case  presented ;  and 
the  complainant,  in  proceeding  in  the  ordinary  way  against  the 
eurviving  executor,  has  done  all  that  was  necessary  for  her  to 

%  Upon  the  otiier  ground,  1  tfaink  the  demurrer  is  weU 
taken.  It  is  a  familiar  rule,  that  where  a  suit  is  brought  by  ft 
residuary  legatee,  for  a  settlement  end  distribution^  all  the  resi- 
doary  legatees  must  be  made  parties,  and  especially  where  air 
iiiferest  ie  claimed  out  of  real  estate,  which  is  the  case  now  be«^ 
fcrtr  the  court:  Parsons  v.  NetnUej  3\Bro'.  C  C.  365 ;  Cock- 
hum  V.  Thompstmj  1&  Vesey^  329*;  Morse  v.  Sadler^  1  Ooa^m 
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a  R.  352;  Brown  v.  Rickets,  3  JoA/i.  CAaw.  A  653;  Da- 
voue  V.  Fanningi  4  /oAn.  CAan.  iS.  199 ;  West  v.  RandoUf 
2  Mason^  197.  This  grows  out  of  the  great  principle,  that  in 
equity,  ail  parties  in  interest,  upon  whom  a  decree  may  or  ought 
to  operate,  should  be  before  the  court,  (hat  their  righCs  may  be 
settled,  and  an  end  be  made  to  litigation.  This  principle  is  one 
of  great  convenience  in  the  administration  of  justice.  It  is  pe- 
culiar to  the  chancery  jurisdiction,  and  forms  one  of  its  dislinc^ 
tive  and  most  valuable  features :  1  Storj/^s  Eq.  28.  Still  the 
principle,  as  applicable  to  general  cases,  is  not  tbflexibie.  Ic 
may  be  dispensed  with,  when  it  is  impracticable  or  very  incon- 
venient  to  enforce  it :  Wiser  v.  Blachly^  1  John.  Chan.  R.  437 ; 
2  Mason^  197. 

In  a  case  like  the  present,  wheie  the  complainant  seeks  a  final 
settlement  and  distribution  of  the  estate,  it  is  important  that  one 
investigation  should  conclude  ail  who  have  an  interest ;  and  as 
those  who  are  not  parties  cannot  be  bound  by  the  decree,  (Grt/* 
fard  V.  Horty  I  Sch.  and  Lef.  386,)  there  should  l)e  no  dispen- 
sation  of  the  rule  except  for  necessary  cause.  In  the  case  of 
Jacob,  it  is  alleged  that  his  estate  is  insolvent  and  that  bo  admio- 
istrator  has  been  appointed.  This  is  not  a  sufficient  excuse* 
The  estate,  though  iusohreot,  has  a  distinct  interest.  If  the 
complainant  is  entitled  to  a  residuary  share,  the  estate  of  Jacob 
IS,  for  aught  that  appears,  entitled  to  an  equal  share ;  and  the 
decree,  to  be  effectual^  should  bind  that  estate.  The  residuam 
is  to  be  divided  into  equal  shares ;  and  \n  making  the  dividoo,  the 
estate  of  Jacob  cannot  be  overlooked.  The  fact  of  its  insolvency 
will  not  authorize  the  court  to  pass  over  it  in  the  distribatioQ ; 
and  if  it  is  to  be  benefitted  or  aflTected  by  the  decree^  so  material- 
ly, it  should  be  represented  before  the  court. 

There  is  no  necessity  for  dispensing  with  the  rule  in  a  case 

like  this.     There  is  no  great  inconvenience  in  taking  out  letters 

of  administration  on  the  estate  of  Jacob,  nor  in  bringing  the 

personal  representatives  of  Stephen  before  the  court.    I  am  of 

opinion  that  this  should  be  done,  and  shall  accordingly  allew  the 

demurrer. 
60 
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Frederick  Depeyster,  jud«  and  Thomas  L.  Ogdeh  v» 
Sarah  C.  Gould  and  others. 

If  a  pnrahMer  at  a  thariff*!  lale  of  mottgtkgoi  prenriMni,  sold  by  Tirtne  of  a 
decree  for  the  •atiBfaetion  of  the  mort|^age  debt,  purchase  aa  agent  for  and 
at  the  reqaest  of  the  complainant,  and  take  a  deed  in  hie  own  name,  with* 
out  pajing  any  part  of  the  pnrcbase  money,  a  resnlting  tmst  is  raised  in 
IhTor  of  the  complainant. 

The  receipt  in  a  deed  is  not  conclusive,  and  where  an  actaal  question  is 
raised  as  to  the  payment  of  the  consideration,  parol  evidence  may  be  resorted 
to,  to  show  by  whom  it  was  advanced. 

AtlachiDg  creditors  de  not  stand  on  the  same  footing  as  bona  fide  purchasers. 
The  latter  are  entitled  to  protection  on  account  of  the  payment  of  a  present 
consideration  without  notice ;  but  the  rights  of  third  persons  are  not  affect. 
•d  by  an  attachment  or  a  judgment,  though  the  attaching  or  judgment 
eteditor  may  not  be  affected  with  notice.^ 

E.  Wood  and  Cr.  Wood^  for  complainanls. 

Oifford  and  W,  A.  Van  Hook,  for  defendants. 

The  Chancellor.  Lewis  Compton  and  wife,  on  the  fif- 
teenth of  April,  eighteen  huodred  and  twenty-three,  gave  to 
Fiederick  Depeysier  a  mortgage  on  several  lots  in  Perth  Amboy, 
to  secure  the  payment  of  fifteen  hundred  and  fifty  dollars',  due 
firom  Compton  to  Depeyster.  Tl>e  mortgage  having  been  duly 
rec<Nrded,  was  afterwards  placed  in  the  hands  of  one  of  the  soli- 
citors of  this  court  for  collection.  While  there,  Depeyster,  being 
indebted  in  the  sum  of  three  thousand  dollars  to  the  Protestant 
Episcopal  Society  for  pronK>ting  Religion  and  Learning  in  the 
State  of  New-York,  of  which  he  had  been  many  years  treasu- 
Mf|  gave  his  note  for  that  amount  to  John  Onderdonk,  Martin 
Hoffman,  (both  since  deceased,)  and  Thomas  L.  Ogden,  acting 
9ifi  trustees  on  behalf  of  said  society,  and  assigned  over  to  Fre- 
derick Depeyster,  junior,  by  way  of  collateral  security  for  the 
piBtyment  of  the  said  debt,  certain  securities,  among  which  was 
the  mortgage  aforesaid  with  the  accompanying  bond.    The  as- 
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signment  was  in  (rust,  to  collect  the  priDcipul  mims  and  the  in- 
terest thereoD,  and  therewith  to  pay  off  and  discharge  llie  wM 
debt ;  and  to  pay  over  the  balance,  if  any,  to  the  said  DepeysCefi 
the  assignor.  A  biU  was  filed,  to  foreclose  the  mortgage,  io  this 
court,  and  a  decree  had ;  and  the  property  was  sold  by  the  sheriff 
of  the  county  of  Middlesex,  and  purchased  by  Fiederick  De- 
peyster,  as  agent  and  in  behalf  and  at  the  request  of  Frederick 
Depeyster,  junior,  who  was  then  absent  in  Florida,  for  the  som 
of  thirteen  hundred  dollars.  The  deed  vwas  made  to  Frederick 
Depeyster,  senior,  and  recorded. 

The  purchase  was  made  by  Frederick  Depeyster,  senior,  not 
on  his  own  account  or  benefit,  but  on  behalf  of  Frederick  De- 
peyster, junior,  the  assignee,  iu  trust,  and  of  the  society  aibre- 
said.  The  purchaser  did  not  pay  the  sheriff  the  amount  of  the 
bid  or  any  part  of  it,  nor  was  it  intended  to  be  a  charge  against 
him,  but  was  a  credit  to  the  mortgagor,  and  the  purchase  was 
really  and  in  fact  for  the  benefit  of  the  assignee  of  the  said  nuMl- 
gage,  and  those  beneficially  interested  therein.  Frederick  De- 
peyster, junior,  took  possession  of  the  premises,  and  leased  them 
for  eighty  dollars  per  annum,  in  the  name  of  Frederick  Depeys- 
ter, senior,  he  being  the  formal  owner  of  the  legal  estate,  and 
has  received  the  rents  and  profits,  and  accounted  for  them  to  the 
treasurer  of  the  society  aforesaid.  After  collecting  all  the  monies 
that  can  be  recovered  on  the  other  securities  assigned,  (except 
thirty  or  foity  dollars,)  there  is  a  balance  still  due  on  the  note 
given  to  the  trustees  of  the  said  society,  of  two  thousand  and 
seventy-four  dollars  and  seventy  cents,  or  thereabouts. 

In  eighteen  hundred  and  thirty-one,  Sarah  C.  Gould,  of  the 
island  of  St  Croix,  attached  the  premises  as  the  property  of  Fre- 
derick Depeyster,  senior,  and  such  proceedings  were  thereupon 
had  under  the  attachment,  that  in  February,  eighteen  hundred 
and  thirty-two,  judgment  was  entered  in  favor  of  said  Sarah  C. 
Gould  for  four  thousand  five  hundred  and  forty  dollars  and  se- 
venty-five cents ;  in  favor  of  Matthew  Clarksoo  and  Catharine 
E.  his  wife,  David  F.  Clarksoo  and  John  Clarkson,  for  fifteen 
hundred  and  fifty-eigbt  4ollars  and  sixiy-:five  cents ;  and  in  favor 
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of  William  D.  Greeo,  administrator,  ^c.  of  Ann  E.  bia  wife, 
Frederick  Depeyeter  Cromoielii^  Harriet  Depeyeter  Crommeiin, 
Mary  A.  Crommeiin,  Julia  R.  Crommeiin,  and  Sarah  M.  Crom- 
meiin, administrator  of  Charles  I.  Crommeiin^  deceased,  for  two 
thousand  four  htmdred  and  thirty  dollars  and  twenty-eight  cents. 

The  bill  then  charges,  that  the  said  attaching  creditors,  not- 
withstanding they  have  been  made  acquainted  with  all  the  facts 
above  set  forth,  intend  to  proceed  in  their  attachment  and  sell  the 
mortgaged  premises,  and  thereby  annoy  and  attempt  to  defeat 
the  equitable  .rights  and  interests  of  the  said  society,  and  throw 
tt  eloud  over 'the  title  of  the  complainants. 

The.eon^lainants  pray  an  injunction,  to  pcevent  aoysale  un- 
der the  attachment ;  and  a  decree  that  Frederick  Depeyster  con- 
vey the  said  premises  to  the  compiainaot,  Frederick  Depeyster, 
junior,  in  trust  for  the  said  society ;  or  that  the  society  may  be 
.decreed  to  have  a  lien  on  the  premises  for  the  amount  of  the  pur- 
.chase  mociey^  in  preference  to  any  lien  of  the  attaching  creditors, 
and  that  tlie  premises  be  sold,  and  the  proceedsiipplied  to  the  pay- 
inent  of  the  said  lien,.&c. 

On  filing  this  bill  an  injunction  issued. 

The  answer  of  StM'ah  C.  Gould  is  merely  formal,  neither  ad- 
.mitting  nor  denying  the  principad  facts  set  forth  in  Jthe  bill. 

The  Clarksqns  haive  filed  no  answer,  their  claims  having  been 
.purchased  in  byone.oftihe  complainants. 

The  other  defendants  insist,  that  Frederick  Depeyster,  senior, 
purchased  the  properly  on  his  own  account ;  and  in  support  of  the 
jnsifitment,  they  place  themselves  upon  the  fact  that  Frederick 
Pepeyster,  junior,  leased  the  properly  to  a  tenant  io  the  name  of 
Frederick  Depeyster,  senior,  for  eighty  dollars  per  annum,  and 
expressly  on  his  behalf  as  the  owner.  They  claim  :io  stand  in 
the  situation  of  bona  fide  purchasers  without  notice  of  the  alleged 
trust,  or  of  the  alleged  non-payment  of  the  -purchase  money  for 
the  premises ;  and  insist  that  the  purchase  money  is  not  a  valid 
or  subsisting  lien  upon  the  said  premises  as  against  the  attaching 
creditors ;  and  that,  if  the  said  trustees  had  any  available  interest 
la  ihe  premises,  it  can  only  constitute  a  charge  agiunst  the  mi 
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Frederick  Depeyster.  They  charge,  that  Frederick  Depeyeler, 
junior,  paid  over  no  rent  till  March,  eighteen  hundred  and  thirty- 
two,  which  was  long  after  the  istsuiogof  the  attachment;  and 
that  Frederick  Depeyster,  senior,  has  repeatedly  endeavored  io 
sell  the  property  by  private  contract,  and  assumed  and  exerciaad 
the  ownership  of  it  absolutely  and  for  his  own  benefit,  and  that 
he  did  not  hold  it  in  trust.  They  further  insist,  that  thejr  are 
lawfully  and  equitably  entitled  to  have  the  property  sold  to  4Mittt- 
fy  their  debt,  &c. 

No  replications  are  found  among  the  papers,  but  the  paitiaa 
have  proceeded  to  take  testimony  and  produce  exhibits ;  aod  ihe 
cause  has  been  submitted  in  briefe. 

It  is  proved,  O^&t  Depeyster  tbe«lder,  purchased  the  propefly 
at  sheriff's  sale  for  thirteen  hundred  dollars.  It  is  also  proved, 
that  he  attended  the  sale  with  the  intention,  previously  ezpresaed, 
of  taking  care  of  the  interests  of  his  son,  the  trustee,  who  was 
then  absent,  and  of  preventing  a  sacrifice  of  the  property.  On 
the  day  before  the  sale  he<:arae  to  the  oflSce  ef  William  Johnson, 
the  treasurer  of  the  societj  for  whose  benefit  the  sale  was  lo  in 
made,  and  mentioned  the  absence  of  his  son,  and  that  some  per- 
son ought  to  attend  on  his  behalf.  Depeyster  was  interested  in 
the  sale,  and  it  was  natural  that  he  should  feel  solicitous  ibat  liie 
property  should  not  be  sold  for  a  nominal  consideration. 

It  is  proved  that  no  part  of  the  rents  and  profits  of  ibis  fxo- 
perty  ever  came  to  the  hands  of  Frederick  Depeyster^  senior : 
they  were  received  by  the  uustee,  and,  after  paying  costs  and 
repairs,  were  paid  over  to  the  treasurer  of  the  corporation,  ao- 
.cording  to  the  trusL 

1  think  it  also  appears  satisfactorily,  that  Frederick  Depeyster, 
rsenioc,  paid  no  part  of  the  consideration  or  purchase  money.  His 
pecuniary  situation  at  the  time,  is  strongly  against  the  supposi- 
tion.  He  was  embarrassed  and  insolvent,  and  there  is  nothing  to 
lead  lo  the  belief  that  he  advanced  any  part  of  iL  The  relative 
position  of  the  parties  was  such  as  to  preclude  the  idea.  He 
would  not  pay  the  purchase  money  without  buying  in  his  own 
^hL    He  could  not  buy  in  his  own  right  without  being  guilty 
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of  fraud.  He  gave  out  his  intention  to  attend  on  the  part  of  his 
BOO,  and  buy  the  property  in,  if  necessary  to  prevent  a  sacrifice ; 
and  if  he  had  purchased  the  property  for  himself  and  paid  for  it, 
k  would  have  been  in  violation  of  duty,  and  in  bad  faith.  The 
docket  of  sheriff  Edgar  is  proof  that  no  purchase  money  was 
paid  by  Frederick  Depeyster,  senior.  The  suit  stood  in  the 
docket  in  his  name  as  complainant.  In  May,  eighteen  hundred 
and  twenty-nine,  he  purchased  for  thirteen  hundred  dollars,  and 
it  is  so  entered.  In  April,  eighteen  hundred  and  thirty,  he  ac- 
knowledges to  have  received  his  deed  as  purchaser,  and  discharges 
the  sheriff  from  any  further  liability.  It  is  evident  from  this 
that  no  money  passed.  Depeyster  being  plaintiff  and  purchaser, 
the  amount  uf  the  purchase  money  was  so  much  raised  on  the 
iDortgage.  There  was  no  need  of  payment.  The  sheriff  con- 
sMered  him  as  the  owner  of  the  mortgage,  and  he  being  entitled 
to  the  proceeds  of  the  sale,  it  was  only  necessary  that  he  should 
acknowledge  himself  the  purchaser,  and  discharge  the  sheriff. 

The  defendants  insist  on  a  variety  of  circumstances  to  show 
that  the  purchase  was  made  by  Depeyster  for  his  own  benefit, 
and  that  it  was  assented  to  by  the  son.  They  say,  that,  although 
the  property  was  sold  to  Frederick  Depeyster  in  the  absence  of 
the  trustee,  his  son,  yet  he  permitted  the  lather  to  take  the  deed 
after  he  returned  home,  and  to  have  it  recorded.  It  would  have 
been  much  better  to  have  corrected  the  inadvertence  or  mistake 
at  an  early  stage  of  the  proceedings.  The  deed  should  have 
been  taken  in  the  name  of  the  trustee ;  and  I  do  not  see  that  any 
very  satisfactory  reason  is  assigned  why  it  was  not  so  done.  Still 
the  omission  to  do  it  does  not  warrant  the  conclusion  that  Frede- 
rick Depeyster,  junior,  thereby  admitted  that  the  beneficial  title 
was  in  his  father.  He  had  given  in  his  own  name  to  the  sheriff 
as  purchaser,  and  it  was  right  that  the  deed  should  be  made  out 
to  him  accordingly.  His  son  had  expressed  his  surprize  that 
this  should  have  been  done.  It  was  alleged  to  have  been  an  in- 
advertence, and  the  trustee  appears  to  have  been  satisfied,  not 
anticipating  any  difiSculty.  It  is  a  matter  of  surprize,  however, 
that  such  ao  omission  should  have  occurred,  and  it  caat3  a  sliada 
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over  this  pttrt  of  Che  Gomplaioani'8  eaae.  It  may  be  that  Mr. 
Depeyster,  janior,  thought  the  sheriff  might  have  some  difficoUy 
in  making  out  a  deed  to  a  third  person,  when  the  fact  of  the 
agency  was  not  comniiinicate(t  to  him  at  (he  time  of  sale,  and 
when  the  purchase  money  wais  not  to  be  paid  by  such  third  per- 
son on  receiving  the  deed.  The  sheriff  certainly  would  not  have 
done  it,  unless  he  could  have  been  perfectly  satisfied  as  to  the 
assignment,  the  trustee,  and  the  nature  of  the  trust ;  aH  of  which 
were  matters  he  was  lender  no  necessity  of  inquiring  into.  It 
was  his  business  to  make  the  deed  to  the  purchaser,  on  receiving 
the  money  or  a  discharge  from  the  plaintiff.  If  such  was  the 
reason  why  the  trustee  interposed  no  objection  to  the  deed  being 
made  to  bis  father,  it  was  a  very  natural  one,  and  it  would  have 
been  easy  to  have  said  so.     No  such  reason  is  assigned. 

The  fact  that  in  eighteen  hundred  and  twenty-nine,  Frederick 
Depeyster^  junior,  leased  the  property  as  agent  for  his  father,  is 
brought  forward  to  show  the  understanding  of  all  parties  that  the 
purchase  was  not  made  by  P.  Depeyster,  senior,  as  agent ;  and 
it  is  a  circumstance  entitled  to  some  consideration.  It  was  before 
the  deed  was  made  by  the  sheriff,  and  the  legal  title  had  not 
passed.  This  is  susceptible  of  the  same  explanation  are  the  one 
last  adverted  to.  And  in  addition  to  that,  it  is  proved  that  F. 
Depeyster,  junior,  the  trustee,  accounted  for  the  use  of  the  pro- 
perly to  the  treasurer  of  the  society  before  mentioned.  The  first 
accounting  was  in  November,  eighteen  hundred  and  thirty,  which 
was  before  the  attachment  was  sued  out ;  and  it  is  a  satisfactory 
answer  to  the  allegation,  that  the  rents  and  profits  were  not  ac- 
counted for  by  F.  Depeyster,  junior,^  until  after  the  attachment, 
and  was  then  resorted  to  as  an  expedient  to  cover  over  the  truth 
of  the  casor 

There  are  some  other  matters  of  minor  importance  which 
might  be  noticed,  such  as  the  receipt  of  the  money  in  the  sheriff^s 
deed,  and  the  offers  to  sell  the  property  made  by  F.  Depeyster, 
senior,  but  they  are  all  susceptible  of  explanation.  The  receipt 
in  the  deed  is  not  conclusive ;  and  where  an  actual  question  is 
raised  as  to  the  payment,  parol  evidence  may  be  resorted  to  to 
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show  by  whom  it  wns  advanced  :  Sugd.  598,  6ih  edition ;  Jere* 
my's  Eq.  87.  The  whole  of  ibern  taken  together,  do  not  coropare 
with  the  evidence  adduced  to  prove,  that  the  property  was  houghl 
by  F.  Depeysier  for  the  uise  of  the  trustee  and  the  society,  and 
waa  so  beldr  Nor  dor  they  at  all  affect  the  proof  that  no  conside- 
lation  was  paid  for  the  property  by  the  purchaser. 

The  fact  that  the  consideration  was  paid  by  the  trustee,  or  that 
it  came  out  of  his  mortgage,  is  satisfactory  ;  and  it  raises  a  trust 
by  implication  of  law — a  resuhing  trust— in  favor  of  the  com- 
plainants. Trusts  of  this  nature,  says  lord  Hardwicke,  are, 
where  the  legal  interest  ia  in  another,  but  the  purchase  money 
has  been  paid  by  a  third  person.  This  is  a  resulting  trust  for 
him  who  paid  the  money :  WiUis  ▼.  WiUis^  2  Aik.  71 ;  Lloyd 
▼.  SpiUet  and  al^  2  Aik.  150.  The  groimd  of  this  doctrine  ia, 
tbat  be  who  paid  the  consideration  is  to  be  deemed  the  owner  of 
the  land,  unless  other  presumptions  arise  to  repel  the  eonclusioa  : 
Pawel  and  ux.  v.  Monson  and  Brimfield  Manufacturing  Co.j 
3  Masan^  347.  And  tbe  fact  and  manner  of  paying  the  pur- 
cbaae  money  may  be  proved  by  parol,  as  weil  when  the  conside- 
n^ion  is  stated  in  the  deed  to  have  been  paid  by  the  nominal  par- 
cbaser,  as  when  it  is  not }  and  it  may  be  done  either  before  or 
ftiker  bis  death :  Boyd  v.  AT  Lean,  I  John.  Chan.  R.  582 ; 
Botsfm'd  V.  Burr,  2  John.  Chan,  R.  405  \  Leneh  v.  Lenchj 
10  Veaey,  b\\\  Jeremy'' s Eq*  87 ;  3  Maeen^  347,  and  the  cases 
there  cited. 

This,  then,-  is  a  resulting  trust.  The  consideration  was  paid 
at  tbe  time  by  the  credit  on  the  mortgage;  which  credit,  whether 
actually  made  or  not,  the  mortgagor  was  entitled  to  receive  upon 
tbe  plainest  principles  of  eqmty,  and  the  mortgagee  was^  on  the 
same  principles,  bound  to  allow.  And  therefore  the  objectioo,^ 
tbat  there  was  no  money  actually  paki  at  tbe  time^  can  have  no 
force. 

The  complainants  are  entitled  to  the  benefit  of  this  trust,  unleaa 
it  be  true,  as  insisted  on  by  the  defendants,  that  thay  had  no 
knowledge  of  it,  and  therefore  stand,  under  their  attachment,  io 
tbe  aitiiatk>si  of  bona  fide  purcbaeeps  for  a  valuable  conakleFatkM^ 
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ivithout  Dotfee.  If  this  be  so,  (heir  eqaiiy  is  superior  to  thai  of 
the  complaiiaants,  and  must  prevail.  But  on  this  subject  tbtf 
defendants  have  misapprehentfed  the  law.  Attaching  creditora 
do  not  stand  on  the  same  footing  as  bona  fide  purchasers.  These 
last  are  entitled  to  protection  on  account  of  the  payi^ent  of  a 
present  consideration  without  notice*  Bat  attaching  creditors  aref 
seeking"  to  recover  an*  old  debt,  and  the  rights  of  third  persons  are 
not  affected  by  the  aftaebment,  (or  by  a  judgment  foi*  the  same 
reason,)  thotigh  the  attaching  or  judgment  creditor  fnay  not  ber 
affected  with  notice :  Pinch  v.  Earl  of  Winchelseaj- 1  P.  Wm$* 
277 ;  Stevenson  v.  Pemberton^  I  Dal  3. 

Upon  the  whole,  1  am  satisfied  that  the  eqtiity  of  the  ease  if 
with  the  complainants^  and  that  Hhe  injunction  heretofore  grants 
ed  should  be  made  perpetual.  As  there  is  no  evidence  before 
me  of  the  value  of  the  property,  and  it  may  be  worth  much 
more  than  the  thirteen  hundred  dollars,  or  even  the  whole  amount 
due  the  Society,  I  shall  decree  that  the  property  be  sold  under 
the  direction  of  one  of  the  masters  of  the  courts  and  the  proceeds 
be  appropriated  to  satisfy,  in  the  first  place^  the  costs  of  this  suit 
on  the  part  of  the  comrptainants,  and  then  to  satisfy  the  balance 
of  the  Society's  claim  against  Frederick  Depeyster ;  and  that 
the  residue,  if  any,  be  brought  into  court  for  the  use  of  the  at- 
taching creditors.  The  defendants  are  to  pay  their  own  costs; 
and  they  are  exempted  from  the  payment  of  costs  to  the  com- 
plainants, on  the  principle  that  they  had  good  gronnd  for  the 
attachment,  there  being  no  notice  of  the  trust ;  and  that  being 
called  into  this  court,  there  was  reasonable  ground  for  contesting 
the  matter  here,  even  after  notice  of  the  trust,  growing  om  of 
some  omissions  of  the  complainants  which  are  not  weH  tm* 
plained. 

Decree  accordingly. 
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OF  THE  STATE  OF  NEW  JERSEY. 
OCTOBER   TERM,    1836. 


James  Perkins  v.  Samuel  B.  Collins  and  others. 

*  ThoDgh  the  operatiooi  of  large  companiea  oagbt  not  ordinarily  to  be  ar- 
realad  by  injunction  withoat  notice,  yet  it  ia  a  matter  reating  in  the  lound 
diaoretion  of  the  coart ;  and  if  a  master,  in  the  ezercite  of  hie  diicretion, 
baa  allowed  the  injunction  withoat  notice,  the  chancellor  will  not  therefore, 
aa  of  oooree,  diieolye  the  Injanction,  althoogh  be  might  haye  ezeroieed  the 
dieoretionaiy  power  differently. 

It  ia  expedient,  bat  not  eaeential  to  the  validity  of  an  affidavit,  that  the  place 
where  the  affidavit  ii  taken  ehould  be  ineerted  in  the  jarat. 

The  plaoe  of  taking  an  affidavit  ia  a  matter  in  pats,  and  if  legally  questioned 
moat  be  proved  aliunde. 

Where  the  complainant  in  an  injunction  bill  reliee  on  his  own  oath,  the 
ebargea  in  the  bill,  and  the  affidavit  to  verify  them,  should  be  direct  and 
positive.  They  mast  not  be  such  aa  can  only  be  made  sufficient  by  the  aid 
of  presnmption. 

In  aU  oaaea  of  waste  or  nuisance,  it  must  appear  clearly  that  the  party  has 
peraonal  knowledge  of  the  material  facts  charged,  or  he  must  produce  sup. 
plemental  proof. 

An  irregularity  in  the  bill  or  affidavit  upon  which  an  injunction  is  allowed,  ia 

*  Accord.  Ro98  v.  EUxaheth'Tmon  and  SomirvilU  Railroad  Company, 
1  Onmia  Clan.  R,  498 ;  Ctipwir  v.  FUtmmgton  MHning  CbMpmy,  ante,  467. 
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«ot  wufd  hf  filing  AO  antwar  and  moring  to  dlaaolve  tba  i^jonetiottt  if  Um 

anawer  ia  not  leliad  on  in  aapport  of  tlia  motion  to  diaaolfo. 
If  an  injonetion  ia  allowed  opon  an  inaaffieiont  affidavit,  it  ia  not  naraly  an 

irregularity,  bat  an  error,  to  whkh  the  principle  of  waiter  doee  not  apply. 
A  deficiency  in  the  Terifieation  of  the  chargea  in  the  bill,  cannot  be  aoppBad 

vpon  the  hearing  of  a  notion  to  dtaaolve  the  injonetion. 

Motion  to  dissolve  an  iojtinctien  as  ifnpropef  ly  grantad,  after 
answer  iled.  It  appears  by  the  answer,  that  the  nuisance 
complained  of  was  occasioned  by  the  defendants  excavating  and 
preparing  a  race-way,  for  the  purpose  of  creating  a  water-power 
for  Rmnufacturing  operations.  The  opinion  was  delivered  in 
the  vacation  preceding  the  term  of  October,  A.  D.  eighteen  han- 
dred  and  thirty-six. 

WM,  for  defendants,  in  support  of  tlie  nioiion. 

Scoit,  contra. 

The  Chancellor.  The  bill  prayed  an  injunction  against 
the  defendants,  to  restrain  them  from  excavating  and  digging  op 
certain  highways  or  streets  in  the  city  of  New-Brunswick,  oppo- 
site to  two  several  lots  and  houses  in  the  possession  of  the  com- 
plainant's tenants.  It  charged,  substantially,  thai  the  complain- 
ant was  the  owner  of  a  long  term  of  years  yet  to  run,  and  pos- 
sessed of  an  estate  in  two  certain  lots  of  land  and  premises  with 
dwelling-houses  upon  them,  which  now  are  and  for  some  time 
past  have  been  occupied  by  his  tenants,  and  that  his  estate  in  the 
same  is  very  valuable ; — That  the  street  or  highway  fronting 
said  property  then  was,  and  for  a  long  space  of  time  had  been^  used 
as  a  highway,  and  had  been  the  grand  avenue  and  entrance  into 
the  city  of  New-Brunswick,  for  more  than  fifty  years ; — That  the 
defendants,  without  any  right  or  lawful  authority,  have  com- 
menced, and  threaten  to  complete  and  finish,  a  certain  nuisance 
to  the  complainant,  and  did  actually  begin,  on  the  ninth  day  of 
June,  to  excavate  and  dig  the  highways  and  streets  opposite  the 
complainant's  houaesi  and  threaten  entirely  to  cut  and  open  such 
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fttt  6xca,mtioD  In  the  «aid  highway,  near  Co  the  place  of  the  eon- 
floeooe  of  Neilion  aod  Water  streets,  as  totally  to  prevent  all 
aeeeai  by  jneans  of  the  said  streets,  or  through  the  same,  to  the 
■tid  douses  and  lots ;— That  they  are  actually  engaged  in  exca- 
vating the  spiid  streets,  and  if  permitted  to  proceed  and  carry  out 
tMr  intentions,  the  evil  will  be  icreroediabte. 

lUpoa  this  bill,  as  verified  by  .the  complainant,  and  explained 
Jby  a  map  or  diagram  of  the  pmmises  made  by  a  surveyor,  which 
.WM  appended  io  the  bill  as  n  part  of  it,  an  injunction  was  or- 
.darad  by  ao  iqjunctioo  master  of  the  court,  on  the  fourteenth  of 
June  last;  aod  it  js  now  moved,  on  the  pact  of  the  defendants,  to 
jsi  aside  mid  dissolve  the  injunaion  on  various  grounds. 

Aod  it  Is  insisted,  in  the  first  f  lace,  4hat  tiM  injuootion  should 
Im  set  aside,  it  hlLviog  been  issued  on  an  ^eicparte  application, 
without  notice. 

This  objection  js  founded  on  the  idea,  that  there  is  a  rule  re* 
i|uiring  notice  of  4iiese  applications  to  be  given  in  centain  cases. 
It  is  a  mistake!.  There  is  no  r^iie  requiring  notice  to  be  given  in 
.■luiy  (Case,  until  after  answer  01ed ;  and  it  was  so  declared  in  the 
lata  case  of  Cappur  v.  Ths  f^lemingion  JUming  Ckmtpany, 
It  has  beea  ^tbe  practice  not  lo  grant  iojunctioosexparte,  where 
Aba  operations  of  large  jCompai^es,  such  as  maaofacturing,  mining 
AOd  banking  compiinies,  in  which  tihe  public  are  supposed  to  be 
io  some  degree  inteiiested,  .must  be  suddenly  stopped,  without 
notice  and  an  opportunity  to  ^be  heard.  But  it  is  a  matter  resting 
io  the  iound  discretion  of  .the  court,  and  must  necessarily  be  so, 
ibat  the  ends  of  justice  tnay  be  eflTectuaJly  answered.  A  short 
4elay  ipay,  in  some  instances,  be  sufikient  to  consummate  the 
injury^  and  place  tlie  whole  mauer  out  of  the  reach  of  the  pre- 
ventive remedy  of  the  court.  In  the  case  of  TiehoMr  v.  The 
MotHm  Canai  and  Banking  Campanff,  where  a  plain  and 
4ipeo  encroaohment  was  set  out  in  the  bill,  an  injunction  was 
xmlered  withom  .notice.  The  very  feet,  ihat  in  every  instance 
arbete  notice  has  been  given,  it  has  been  done  binder  the  order  of 
ibe  eourt,  is  the  best  .evidence  to  show  that  there  is  no  positive 
ixrf^  oa  the  subject.  In  this  case  the  nuuKer,  iu:|tiog  fepr  tM  chan^ 
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cellor,  has  ezercisecl  tlie  discretion  with  which  he  wns  clolhed  ae^ 
cording  to  the  best  of  his  judgmefit;  and  even  if  the  chancellor 
would  have  exercised  it  differently  If  present,  it  does  not  follow 
that  the  injunction  must  therefore  be  set  aside.  Vo  statute  has 
been  violated,  nor  any  rule  of  practice ;  acid  it  would  require  a 
strong  case  to  induce  such  an  interference,  on  a  mere  dif- 
ference of  opinion  in  a  matter  resting  in  the  discretion  of  the 
officer. 

The  second  objection  is  to  the  sufficiency  of  the  affidavit,  and 
the  verification  of  the  bill.    And  this  objection  is  two-fold:-- 

1.  That  the  place  where  the  oath  was  taken  is  not  mentioned. 

2.  That  the  affidavit  is  defective  in  kytm  and  substance. 

1.  As  to  the  jurat.  It  has  been  repeatedly  recommended  by 
the  court,  that  the  place  should  be  inserted  in  the  jurat.  It  is 
convenient  and  safe,  and  may  be  very  important  to  the  ends  of 
justice ;  but  I  cannot  concur  jn  opinion  that  it  is  essential  to  the 
validity  of  the  affidavit  The  officer  before  whom  Che  affidavit 
was  taken  is  an  officer  of  this  court,  and  his  authority  to  admin- 
ister oaths  in  all  proper  cases,  is  coextensive  with  the  bounds  of 
the  state — as  miKh  so  as  that  of  the  chancellor.  Tlie  caption  tf 
the  affidavit  is,  ^'  State  of  New- Jersey,  ss.,^  and  that  is  sufficient 
prima  facie,  to  show  to  the  court  diat  the  act  was  done  within 
the  state.  The  dictum,  as  given  in  HtdstetTe  Digeai^  174,  is 
not  satisfactory ;  and  certainly  has  not  been  followed  so  far  as  to 
exclude  affidavits  in  which  the  place  was  not  stated.  It  probably 
grew  out  of  the  practice  which  some  years  since  obtained  for  a 
^hofttinrie,  of  granting  special  commissions  to  masters,  whereby 
their  authority  was  limited  to  the  counties  in  which  they  respec- 
tively resided,  as  is  the  case  with  that  of  the  masters  extraonU- 
nary  in  tlie  English  chancery.  That  practice  no  fonger  prevaib. 
All  masters  appointed  since  eighteen  hundred  and  twenty-nine, 
are  commissioned  generally.  The  order  in  chancery  of  lord  Cla- 
rendon, cited  from  the  Prac.  Reg.  5,  has  relation  to  these  masters 
extiaordinary,  who  were  officers  of  special  and  limited  jurisdic- 
tion, and  is  entitled  to  no  weight  in  determining  the  present 
question :  vkie  1  Hear.  Prac.  17.    It  would  seem  also,  that  ae- 
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oordiog  to  the  practice  iq  New-York,  the  county  where  the  afii- 
davit  is  taken  must  be  expressed  in  it :  1  Hoff,  Prac.  426;  but 
this  may  be  accounted  for  on  the  principle  that  in  that  state  affi- 
davits to  be  read  in  chancery  may  be  taken  before  local  and  coun- 
ty officers,  and  therefore  the  reason  of  lord  Clarendon's  order 
will  well  apply.  The  place  of  taking  an  affidavit  is  a  matter 
in  pais,  and  if  legally  questioned  must  be  proved  aliunde. 

This  first  branch  of  the  objection  is  overruled. 

2.  The  second  part  is,  that  the  affidavit  is  defective  in  form 
and  substance,  and  therefore  that  the  bill  is  not  properly  verified. 

The  affidavit  is  in  these  words :  "  State  of  New  Jersey,  ss. 
James  Perkins,  the  complainant  in  the  above  bill,  being  duly 
•worn  according  to  law,  on  his  oath  saith,  that  the  matters  and 
things  set  forth  and  charged  as  of  his  own  knowledge,  are  true ; 
and  those  which  are  set  forth  as  received  from  others,  and  of 
which  the  complainant  was  informed,  he  believes  to  be  true." 

This  affidavit  differs  from  every  form  in  use.  It  is  special  and 
peculiar,  and  taken  in  connection  with  the  manner  in  which  the 
fticts  are  charged  in  the  bill,  it  is  radically  defective.  The  bill  is 
not  verified  so  as  to  warrant  an  injunction. 

On  looking  into  the  bill,  it  appears  that  no  part  of  the  facts 
are  charged  as  of  the  knowledge  of  the  complainant ;  nor  are 
any  of  them  charged  as  having  been  received  from  others,  or  of 
which  the  complainant  was  informed.  In  what  sense  are  the 
charges  in  this  bill  to  be  taken  ?  Are  they  to  be  taken  as  made 
on  the  knowledge  of  the  complainant,  or  on  information  derived 
fiom  others  ?  Some  of  them  may  be  within  his  own  knowledge, 
but  as  to  others  no  such  supposition  can  be  made.  When  he 
speaks  of  the  excavation  in  the  street,  he  may  speak  of  his  own 
knowledge;  but  when  he  states  that  the  street  has  been  the 
grand  avenue  into  the  eastern  part  of  the  city  for  more  than  fifty 
years,  he  cannot  be  presumed  to  speak  from  personal  know- 
ledge. 

It  may,  perhaps,  be  thought,  and  it  was  so  argued,  that  where 
a  complainant  makes  a  positive  charge,  he  must  be  considered 
as  making  it  of  bis  own  knowledge.  .There  is  some  [daiuihilicy 
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in  (he  poMtioo ;  but  ii  is  unsafe,  and  the  supposition  can  never 
be  nnade  where  the  facts,  or  some  of  them,  are  such  as  the  par- 
ty could  not  have  been  personally  cognisant  of.  But  if  such 
general  presumption-  might  be  made  in  ordinary  cases,  it  surely 
should  not  in  this.  Hiere  the  complainant  comes  into  court  sta* 
ting  himself  to-  be  a  non-resident  He  lives  in  the  city  of  New- 
York.  He  says  he  is  owner  for  a  term  of  years  and  possessed 
of  an  estate  in  two  certain  lots  and  houses,  and  that  these  are 
in  the  actual  occupation  of  his  tenants.  He  alleges  no  actual 
possession,  but  the  contrary ;  and  his  residence  i&  forty  miles 
distant.  When,  therefore,  he  makes  charges  that  the  defendants 
are  excavating  the  streets,  are  we  to  presume  that  they  are  made 
of  his  own  knowledge?  When  he  states  that  chey  threaten  to 
proceed,  must  it  be  taken  that  the  threats  were  made  to  him  ?  If 
we  are  to  go  upon  presumption,  is  it  not  more  reasonable  to  con- 
clude that  he  has  derived  most  of  the  fects  charged  from  informa- 
tion received  from  others? 

But  without  pursuing  these  inquiries,^  it  may  be  laid  down  as 
a  settled  principle,  that  in  cases  of  this  description,  where  the 
court  exerts  its  most  delicate,  and  at  the  same  time  its  most  jpo- 
tent  authority,  and  that  too  upon  the  single  affidavit  of  an  in- 
terested party,  the  charges  in  the  bilf,  and  the  affidavit  to  verify 
them,  should  be  direa  and  positive.  They  must  not  be  such  as 
can  only  be  made  sufficient  by  the  aid  of  presumption.  I  speak 
now  of  cases  where  the  party  relies  upon  his  own  oath.  There 
should  be- no  room  for  doubt  or  cavil.  The  reason  for  this  strict- 
ness is  obvk)U8-.  The  consequences  of  an  injunction  are  oftan^ 
most  serious  and  distressing  to  the  party  injoined  ;[lm€rwhen 
once  properly  issued,  the  defendant  is  required  to  answer  the 
whole  equity  of  the  case,  and  that  directly  and  of  his  own  per- 
sonal knowledge ;  and  if  his  personal  knowledge  is  not  sufficient, 
be  cannot  make  up  the  deficiency  by  affidavits,  but  must  submit 
until  a  hearing  can  be  bad  upon  the  merits. 

Seeing  the  manner  in  which  this  bill  is  drawn,  and  the  pecu- 
liar situation  of  the  complainant  as  set  forth  in  it,  I  am  of  opin- 
ion that  even  bie  verification  of  the  Ull  in  the  ordinary  form 
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would  bare  been  iofufficient  to  warraoi  arr  injunction.  In  afl 
caeea  of  waaie  or  nuisance,  it  must  appear  dearly  that  ibe  party 
has  personal  knowledge  of  the  material  facts  charged,  or  he 
must  produce  supplerattntal  proof.  There  being  no  special  ebttrgo 
in  ihb  bilt  of  the  party's  knowledge,  he  should  have  made  a 
special  affidavir,  or  called  Ho  his  aid  the  testimony  of  others. 

As  the  nmtter  is  now  presented,  the  verVScation  is  not  scrf^ 
fieienL 

It  is  contended,  however,  that  ibis  is  at  rnost  but  an  irregcH 
larity,  and  is  cifred  by  filing  the  aVMwer  and  the  motiofi  to  Ab- 
•olva 

A  mere  irregularity  may  be  submitted  to,  and  waived  by  the 
party  affirming  ii  by  his  own  act :  Travers  and  al.  v.  Stafford^ 
2  Vesey,  23.  What  constitutes  such  affirmance,  is  the  question. 
The  defendant  applying  for  time  to  answer  is  not  sufficient : 
2  Veseyf2^f  same  case.  Putting  in  answer  and  moving  to  dis- 
solve, has  befen  held  sufficient :  Davile  v.  Peacock^  Barnard- 
Ch.  R^2T.  This  means,  moving  to  dissolve  upon  the  answer. 
The  party  thereby  puts  himself  upon  the  merits,  and  affirms  the 
previous  proceedings.  But  there  is  no  case  which  goes  so  far  as 
to  say,  that  simply  the  putting  in  of  the  answer  is  an  affirmance 
of  the  injunction ;  and  if  it  be  not,  then  a  motion  to  dissolve 
afler  answer  filed,  but  without  relying  on  it  in  any  w*ay,  will  not 
ht.  That  is  the  present  case.  The  answer  be»  been  filed,  and 
before  notice  of  the  motion  to  dissolve.  But  the  defendants  have 
not  relied  on  it,  nor  were  they  boimd  to  do  it :  Rev,  Laws,  496. 
They  have  not,  as  I  conceive,  waived  any  of  tiieir  rigbt0|  even  if 
this  is  to  be  considered  a'  ease  of  irregularity  merely. 

I  am'  inclined  to  the  opinion,  however,  that  this  is  not  a  ques- 
tion of  mere  irregularity^  The  order  for  the  injunction,  and  the 
process  itself,  were  founded  on  an  insufficient  affidavit,  and,  strict- 
ly speaking,  they  are  not  irregular  but  erroneous,  and  the  principle 
of  waiver  cannot  save  them :  I^eyti  v.  Ward,  I  Sim*  and  Stu. 
d34;  1  Cond.  Ch.  Rep.  170. 

It  was  oflfered  at  the  hearing  to  supply  the  deficiency  in  the 
verification,  if  any  existed.    1  was  induced  to  think  fig^vorably  9l 
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dbe  proponiion  at  the  moment,  but  reflection  has  satiafied  mar 
that  it^wouM  be  a  dangerous  precedent  to  make.  If  the  party 
nmy  amend  and  enlarge  his  aflSdavit  at  the  bearing,  and  cover 
il8  defects,  why  may  he  not  amend  tfae  charges  in  his  bill,  if  he 
discover  them  to  be  deficient^  or  why  may  be  not  introduce  tfae 
supplemental  affidavits  of  third  persons  7  There  is  no  difference 
ki  principlef  and  yet  such  a  practice  could  not  be  tolerated  any 
more  than  it  would  be  permitted  to  a  plaintiff  nt  law  to  supply 
any  deficiency  in  an  aflyavit  to  hold  to  baiL 

Without  noticing,  therefore,  the  other  objections,  all  of  which 
were  of  grave  import,  I  shall  order  the  injunctioii  te  be  set  asidCf 
opon  the  ground  that  the  bill  waa  not  properly  verified. 
Order  accordingly. 


Geobge  WiNr£RMUTE  and  Joseph  R.  WiKTERneTE^  Ex'rs 
of  Peter  Wintermutb,  deceased,  v.  William  Sktdbb 
and  Andrew  Little,  Surviving  Ex'rs  of  John  SNTDBRf 
deceased,  and  George  Snyder  and  others,  the  children  ami 
heirs  at  law  of  William  Snyder^  deceaseds 

A  teitator  by  hiff  will  give  and  bequeathed  to  bie  wife  bie  leal  eetater  aad  m 
modk  of  hii  peraonal  aa  abe  migbt  chooae  to  take,  to  be  beld  and  eiyoyed 
bj  her  during  ber  natnral  life.  He  tben  ordered,  that  after  the  death  of  hia 
Wtlii,  bia  peraooal  and  real  |iropetty  aboold  be  aold  and  divided,  two  third* 
to  Ui  own  relatkma,  and  one  third  to  hie  wilb'a  relationa ;  ••  that  is  to  aaj» 
the  two  thirda  ihall  be  divided,  ahare  and  ahare  alike,  between  the  heirs  of 
J.  B,f  W.  S.  and  bia  beira,  and  P.  8.  and  bia  heira ;  and  the  one  third  ahall  bs 
divided  between  A.  M.  and  bia  heira,  and  M.  the  wife  of  J.  M .  and  ber  heira^ 
The  Avieion  waa  ordered  to  be  made  hj  bia  ezecatora  within  a  reaaonabie 
time  alUr  bia  wift^  death,  not  to  exoeed  three  yeara.    AeU, 

1.  That  the  legaoiee  over  after  the  death  of  tfae  teetatev'a  wife,  veatad  oo  Iht 
death  of  the  teatstor. 

SI.  That  the  beira  of  J.  8.  (who  waa  dead)  ahonld  repreaent  their  father  and 
take  one  ahare  among  them,  and  that  W.  8.  and  P.  8.  aboold  each  take  omf 
ahare  abaolnteljr,  and  irot  equally  with  hk  diUdren. 

A  tefi^  to  A.  and  fab  heira,  k  SB  abaohrta  beqnoat  to  A. 
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Mm  inadeqoAcy  of  oontideraiion  if  not  of  Hiolf  a  diitinet  priD0i|>I«  of  reliefl 
Btti  palpable  and  exoeatiye  inoqualitj  in  a  bargain;  inadeqaaey  of  conaide- 
imtion  10  groat  aa  to  ahock  the  oonioience,  will  induce  equitable  interference 
OB  the  ground  of  fraud. 

80  where  there  are  other  ingredient!  in  the  caae  of  a  ■uapieioua  nature,  or  pe. 
efiliar  relatione  between  the  partiea,  groae  inadequacy  of  price  must  neoea- 
Mrily  forniab  the  moat  vehement  preanmption  of  firaod. 

JUa-  a  genera]  rale,  equity  will  not  relieTO  against  a  oontraet  merely  on  the 
ground  that  it  waa  entered  into  by  the  partiea  under  a  mivtake  of  tlie  law. 

Where  an  inatrument  ia  drawn  and  ezeouted,  which  profeaaea  and  ia  intended 
to  eany  into  execution  an  agreement  previoualy  entered  into,  but  which  by 
miatake  of  the  draflaman  either  aa  to  facta  or  law  does  not  fulfill  that  inten- 
tibn,  or  violatisa  it,  equity  wilt  correct  the  mistake  ao  aa  to  produce  a  con. 
Ibrmity  in  the  inatkument  to  the  agreement. 

J.  W.  Miller  and  /.  //.  Williamson^  for  complainants. 
Anderson  and  Drake,  for  defendants. 

The  Chancellor.  The  executors  of  Peter  Wintermute, 
late  of  the  county  of  Sussex,  deceased,  come  into  this  court  to 
enforce  the  payment  to  them  of  a  legacy,  which  by  the  last  will 
and  testament  of  John  Snyder,  deceased,  was  bequeathed  to 
William  Snyder  and  his  heirs ;  and  which,  after  the  death  of 
the  said  John  Snydei,  the  testator,  was  assigned  over  by  the 
eaid  legatee  to  the  said  Peter  Wintermute,  whose  executors  now 
claim. 

The  facts  necessary  to  a  proper  understanding  of  the  case  are 
these : — John  Snyder  made  his  will  in  eighteen  hundred  and 
six,  and  having  a  wife,  but  no  children,  he  bequeathed  to  his 
wife  his  real  estate,  and  so  much  of  his  personal  as  she  might 
choose  to  take,  to  be  held  and  enjoyed  by  her  during  her  natural 
life.  He  then  ordered,  that  after  tjie  death  of  his  wife,  his  per- 
sonal and  real  property  should  be  sold  and  divided,  two  thirds  to 
his  relations,  and  one  third  to  his  wife's  relations;  "that  is  to 
lay,  the  two  thirds  shall  be  divided,  share  and  share  alike,  be- 
tween the  heirs  of  Joseph  Si»yder»  William  Snyder  and  his 
heirs,  and  Peter  Snyder  and  bis  heirs ;  and  the  onu  third  shall 
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bo  divided  between  Andrew  Metzer  and  his  heire^  and  MargueC 
ihe  wife  of  Jacob  Miller  and  her  heirs.''  The  division  was  or- 
dered to  be  made  by  bis  executors  within  a  reasonable  time  afker 
4be  decease  of  bis  wife,  not  to  exceed  three  years  after  her  de- 
cease, 

John  Snyder,  the  testator,  died  in  eighteen  hundred  and  fi^ 
4een.  His  wife  survived.  In  June,  eighteen  hundred  and  twen- 
ty-three, William  Snyder  assigned  over  to  Peter  Wintermute, 
aU  his  share  and  interest  in  the  estate  of  John  Snyder,  under 
the  will  aforesaid. 

Jn  eighteen  hundred  and  twenty-seven,  William  Snyder  died 
intestate,  leaving  children  and  heks  at  law,  all  of  whom  are 
parties  to  this  suit. 

In  eighteen  hundred  and  thirty-two,  Catharine  Snyder,  the 
widow,  died ;  whereupon  the  surviving  executors  converted  the 
whole  estate  into  money,  and  in  eighteen  hundred  and  thirty- 
three  settled  their  accounts  in  the  surrogate's  office  of  Sussex, 
and  there  was  found  to  be  a  balance  in  their  hands  to  be  divided 
among  the  residuary  legatees,  according  to  the  will,  of  twelve 
thousand  one  hundred  and  nineteen  dollars  and  tweniy-one  cents. 

Of  this  residuum,  the  complainants  demand  the  one  third  part 
of  the  two  thirds,  which  was  given  by  the  testator  to  his  own 
relations;  or,  in  other  words,  they  claim  the  share  which  was 
bequeathed  to  William  and  his  heirs ;  and  they  produce  the  as- 
signment as  evidence  of  their  claim. 

The  executors  and  most  of  the  heirs  at  law  of  William  Sny- 
der have  answered  the  bill,  resisting  the  claim  thus  made. 

It  is  admitted  by  the  solicitors  that  the  testator  had  three  broth- 
ers, Joseph,  William  and  Peter.  Joseph  was  dead  when  the  will 
was  made,  and  left  nine  children.  William  and  Peter  survived 
the  testetor,  but  both  died,  leaving  children,  in  the  life-time  of  the 
widow. 

Before  examining  the  assignment,  the  operation  of  which  is  a 
matter  of  dispute  between  the  parties,  it  becomes  necessary  to 
settle  in  the  first  place,  whether  the  legacies  given  under  the  will 
to  the  difibrent  legatees,  vested  on  the  death  of  the  testatoc,  or  jiot 
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until  the  death  of  ibe  widow ;  and  if  vested  at  the  testator's  death, 
theD  to  ascertain  what  share  William  took  under  the  will ;  whetb- 
er  the  legacy  to  him  and  bis  heirs,  is  a  legacy  to  him  alone,  in 
fee,  or  to  himself  and  his  children  in  -equal  shares;  for  it  is  con- 
tended by  the  defendants  that  the  legacy  was  not  a  vested  one,  or 
if  it  was,  that  William  took  equally  with  his  children. 
<  As  to  the  first  point,  I  am  clearly  of  opinion  that  the  legacies 
vested  on  the  death  of  the  testator.  The  legacies  are  independent 
They  are  subject  to  no  contingencies,  such  as  the  attaining  of  a 
particular  age  on  the  part  of  the  legatees,  marriage,  having  issue, 
ice  Nor  is  there  any  limitation  over«  The  time  of  payment  ia 
postponed,  that  the  widow  may  enj(^  the  foil  benefit  of  the  es- 
tate during  her  life  time.  Upon  her  death  a  division  is  to  take 
place.  The  general  rule  appears  to  be  well  settled,  Chat  in  all 
eases  where  payment  is  deferred  on  account  of  some  interest  in 
the  subject  being  given  to  a  person  on  wlmse  death  it  is  to  take 
4tflbot,  the  bequest  is  considered  a9  independent  «of  the  dme  roeiH 
Atoned,  And  the  legacy  is  vested  at  the  death  of  ihe  testator ;  bcU 
where  time  is  annexed  to  ihe  substance  of  the  legacy,  ii  does  not 
irest  before  the  period  mentioned  :  Sateh  v.  JUtUs,  1  Edetif  342; 
MotJchwse  v.  EUme,  1  Bro.  C.  C  298 ;  Attomaif  General  v. 
Crispin,  1  Bra.  C.  C.  386 ;  WaUcer  v.  ilfasfi,  1  Joe.  and 
Wolfe.  I ;  1  /Zop.  m  Legacies,  396 ;  Dawaon  v.  JKHlet,  I  Brc, 
C  C  119,  and  the  note,  in  which  most  of  the  cases  ege  collated. 
Jn  this  4;a8^  the  time  is  not  of  the  substance  oi  ihe  legacy. 
The  testaior  intended  that  the  relatives  of  luinseif  aikl  his  wife, 
AS  desigoajbed  io  the  will,  should  have  bis  peoperty.  If  his  wife 
bad  not  been  living,  he  would  have  given  it  to  them  at  onceu 
Their  right  to  it  was  not  made  to  depend  on  any  contingency  an- 
nexed to  the  gift  and  constituting  a  part  of  it.  The  enjoyment 
was  simply  postponed  for  the  benefit  of  another.  The  purpose  of 
the  testator  was  to  give  interests  to  different  persons  in  successfoo* 
Each  gift  was  alike  immediate,  though  the  second  takers  could 
not  have  the  benefit  until  after  the  death  of  the  first.  This  is  the 
doetrine  held  by  lord  Eldon  in  Blamire  v.  Oeldart^  16  Ves.  316» 
There  the  testator  gave  his  property  to  his  wife^  aod  gftve  Geoiys 
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Ptioglo  two  hundred  pouDde  at  hie  wife's  decease.  Priogle  died 
before  the  widow.  The  legacy  wae  held  4o  be  ideated,  and  the 
chaocellor  said,  If  the  testator  had  given  Cbe  stock  to  his  wife  for 
life,  and  at  her  death  to  George  Pringle,  it  would  have  been 
clear  that  he  would  have  had  a  vested  interest  in  the  nature  of  a 
remainder ;  and  as  she  has  clearly  only  a  life  interest  in  this  por^ 
tion  of  the  stock,  the  legacy  vested  on  the  testator's  death,  and 
was  not  defeated  by  the  death  of  the  legatee,  in  the  life-time  of 
the  wife.  A  nice  distinction  has  been  attempted  in  the  books 
between  ordinary  legacies,  and  those  which  are  residuary,  but 
the  same  rule  has  usually  been  applied  to  botii.  And  so,  where 
the  legacy  is  in  the  nature  of  a  charge  on  real  estate,  a  difiereni 
oonstruGtion  has  sometimes  prevailed.  It  can  have  oo  effect  on 
this  case,  however,  for  the  testator  contemplated  that  his  ezeci»- 
tors  riiould  sell  his  real  property  and  convert  aII  into  saooey,  in 
the  life-time  of  the  wife. 

This  question  has  been  settled  ki  tUs  court  on  tnore  occasiom 
than  one,  I  appehend,  but  there  is  no  report  of  it  It  came  op 
in  the  supreme  court  in  the  year  eighteen  hundred  and  eleveB, 
in  the  case  of  Fairly  w.  Kline^  2  Penn.  764.  In  that  case  the 
leetalor  gave  his  iaroi  and  some  personal  property  to  bis  wife 
during  life  or  widowhood,  and  upoft  iier  death  or  marriage  order- 
ed bis  executor  to  make  sale  of  the  whole,  and  gave  the  proceeds^ 
after  paying  charges,  Ac^  to  his  eight  children,  to  be  equally 
divided  among  ihem.  One  of  the  children  died  before  the  wkbw, 
and  the  queetien  was  whether  the  legacy  was  vested.  The  eo«K 
was  «naninK>osly  of  opinion  that  cbe  legacy  vested.  The  chief 
justfee,  Kirkpatrick,  inclined  to  think  the  fund  was  to  be  oon- 
sidered  as  money,  and  chat  the  rales  applkaUe  to  ordkiary  lega- 
cies fpeold  well  apply,  as  the  land  was  lo  be  cosverted  into  mo- 
ney by  the  executor  for  the  benefit  of  the  femily.  But  even  if 
it  were  held  a  legacy  charged  on  land,  he  maintained  it  was 
vested,  on  the  principle  that  the  day  of  payment  was  meidj 
postponed  for  the  benefit  of  the  estate  and  fiimily.  He  says,  "  R 
is  postponed  in  order  to  make  a  comfortable  provisfon  for  the 
aridow,  and  that  loo  io  lieu  of  dowen    If  thisoecenity  bad  beeo 
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out  of  the  way,  the  distributioQ  would  have  beeu  immediate. 
There  was  no  cotisideration,  no  circumstance,  do  contingency 
immediately  connected  with  this  legatee,  which  was  the  ground 
of  the  postponement."  And  this  is  undoubtedly  the  true  prin- 
ciple. 

It  is  next  to  be  ascertained,  whether  William  Snyder  was  en- 
titled to  the  whole  of  the  legacy,  it  being  given  to  him  ^'  and  his 
hein  ;^'  or  whether  his  children  were  entitled  to  any  part  of  it  as 
legatees  under  the  will. 

The  intention  of  the  testator  appeals  to  me  to  be  plain.  He 
intended  to  give  two  thirds  of  the  property  to  his  own  relations* 
He  had  two  brothers  living ;  another  brother  was  deceased,  leav- 
ing children.  He  says,  "  the  two  thirds  shall  be  divided,  share 
•aod  share  alike,  between  the  heirs  of  Joseph  Snyder,  deceased, 
William  Snyder  and  his  heirs,  and  Peter  Snyder  and  his  heirs." 
He  meant  that  the  heirs  of  Joseph,  who  was  dead,  should  repre- 
sent their  father  and  take  one  share  among  them,  and  that  Peter 
and  William  should  take  the  other  twa  The  words  "  and  his 
beirs,"  may  have  been  adopted  as  words  of  perpetuity.  It  can 
■earcely  be  supposed  that  he  meant  to  give  the  children  of  Wil- 
liam and  Peter  an  equal  share  with  their  fathers.  Why  should 
he  do  it?  They  were  not  related  to  him  in  equal  degree,  being 
merely  nieces  and  nephews,  whereas  their  fathers  were  brothers 
of  the  testator.  If  Joseph  had  been  living,  he  would  doubtless 
have  given  one  portion  to  him  and  his  heirs,  as  he  did  to  William 
and  Peter  and  their  heirs,  and  the  portion  belonging  to  that  side 
of  the  house  would  have  been  properly  due  to  the  three  brothers. 

And  this  agrees  with  what  I  consider  to  be  the  legal  construc- 
tion of  the  phrase.  A  legacy  to  A.  and  his  heirs,  is  an  absolute 
bequest  to  A.,  and  the  whole  interest  vests  in  him  for  his  own  use. 
This  is  the  general  principle,  and  I  perceive  nothing  in  this  case 
to  form  an  exception  to  it.  It  was  held  in  a  late  case  before  sir 
John  Leach,  vice  chancellor,  that  even  a  bequest  to  C.  C.  and 
the  heirs  of  her  body,  was  an  absolute  legacy  to  the  legatee : 
Crawford  v.  T^-otier,  4  Mad.  361.  There  is  a  class  of  cases 
in  which  it  is  decided  that  the  word  heirs  may  be  construed  to 
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children.  They  refer  to  wills  in  which  it  is  very  cfcarfy 
shown  that  the  testator  so  intended  te^he  understood,-  and  need 
not  be  canvassed  here ;  for  there  is  nothing  in  this  will  to  indbce 
the  belief  that  the  testator  had  any  such  intention. 

This  being,  then,  a  vested  legacy,  and  the  right  to  it  being  in  ^ 
William  Snyder,  he  had  power  to  make  an  assignment ;  and 
the  complainants  are  entitled  to  recover  the  property  or  interest 
assigned,  unless  the  deed  or  instrcmient  of  assignment  can  he 
avoided,  either  in  whole  or  in  part. 

An  effort  has  been  made  to  show  that  h  was  intended  to  be  in 
the  nature  of  a  mortgage,  and  by  parol  evidence.  This  would 
be  to  contradict  the  written  instrument,  and  cannot  be  done  ex- 
cept under  peculiar  circumstances,  which  do  not  exist  in  this  case. 
There  is  certainly  no  fraud  made  out.  There  is  no  reason  to 
suppose  that  any  thing  fraudulent  or  improper  was  intended  on 
either  side.  The  whole  transaction  appears  to  have  been  con- 
ducted with  fairness  by  both  parties.  There  is  no  direct  fraud 
set  up  in  defence,  and  tliere  is  none  proved. 

Inadequacy  of  consideration  has  been  relied  on  to  set  aside  or 
invalidate  the  agreement.  The  evidence  oflered  in  support  of  this 
was  objected  to.  Such  part  of  it  as  does  not  contradict  the  in- 
strument, ntiay  be  received.  The  deed  of  assignment  does  not 
express  any  definite  consideratioiK  Tt  purports  to  have  been 
made  in  consideration  of  a  large  sum  of  money  due  upon  certain 
bonds,  notes  and  obli^tions  executed  by  said  William  Snyder  to 
said  Wintermute,  and  for  money  due  upon  the  books  of  account 
of  said  Wintermute,  and  for  the  sum  of  one  dollar.  It  is  com- 
petent for  the  defendants  to  show  what  the  actual  consideration 
was,  but  not  to  show  there  was  none  whatever :  Brown  v.  Be% 
20  John.  Chan.  R.  338 ;  Bullard  v.  Briggs,  7  Pick.  537.  In 
this  last  case,  chief  justice  Parker  held  that  more  or  less  than  is 
expressed  in  a  deed  may  be  proved  by  parol  evidence  as  the  con- 
sideration ;  and  even  a  different  consideration,  if  valuable,  may 
be  proved. 

For  the  purpose  of  showing  the  actual  consideration  of  the  as- 
signmenl,  the  defendants  have  produced  a  receipt,  in  the  fbibw- 
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tag  words,  viz. :  '*^  Received  June  eleveath,  eighleeD  hondrecf 
and  tweoty-chree,  of  William  Soyder,  ibe  sum  of  one  himdrecf 
•■d  sixty  dollars  mid  eighty-eigbt  cents,  bf  assigattieni  to*  irie  of 
his  share  of  his  brother  John  Snyder's,  deceased,^  estate  f  I  say 
nmved  by  the  said  assignment  as  above  stated,  in  foU  of  all  ac' 
eonDta,  by  me,  Peter  WmTBRMUfE." 

Tbere  is  no  doubt  that  the  suw  noentioned  in  the  foregoing  re« 
ceipt  ie  tbe  true  consideration,  atxl  that  il  then  porrehased  an  in« 
leresi  which  is  now  worth  more  than  two  thousand  dollars.  Therer 
would  seem,  at  first  view,  to  be  no  equity  in  this  -,•  but  (o^set  the 
eontiact  aside  on  chat  ground  would  work  still  greater  injustice 
and  mischief.  Mere  inadeq.uacy  of  consideration  is  not,  of  itselfy 
•  distinct  principle  of  relief.  Thie  has  beew  repeatedly  determin- 
ed, and  it  was  decidbd  in  this  court  in  Simnuma  v.  Vandegriftr 
SkufUm^  05.  "  The-  common  law,  (says  a  learned  judge,)  know» 
DO  sueb  principle.  Theconsiderafion,  moie  or  leas,  supports  the 
eonlraet  Commoi»  sense  knows  no  sucb  principle.  Tbe  value 
of  a  thing  is  what  it  wiK  produce^  and  it  odmiu  of  no  piecise 
fliMidaid  It  must  be,  ib  its  nature,  fluduatingf  and  will  de^ 
pond  OD  ten  thousand  diflerent  circumstances.  One  man^  in  the 
di^xMafl  of  his  property,  may  sell  it  for  less  tfian  aoolher  would^ 
He  may  sell  it  under  a  pressure  of  circumstences  which  i»ay  io' 
dace  hinv  to  part  with  it  at  a  particular  time*-  If  courts  of  equity 
were  to  unravel  all  these  tNmsactioos,  Chey  would  throw  every 
thing  into*  confusion,^  and  set  afloat  the  contracts  of  maokind.'^ 
Lord  chief  baron  Eyre,  in  Griffith  v.  SpratUy,  1  Cos^  888. 

Stilf  (here  may  be  such  uneonscionableness,  sucb  palpable  andf 
excessive  inequality  in  a  bargain,  as  to  indoce  equitable  inter^ 
fsrence^  But  in  all  such  cases,  the  court  goes  on  the  ground  of 
liraud,  being  satisied  t*kat  gmss  in>positioD  or  ondue  ialluence 
mast  have  been  practiced.  If  the  iMdeqjtiacy  be  such  as  te* 
shock  the  conscience,  it  will  amount  Oy  evidence  of  ftaud,  and 
will  be  so  considered :  Coks  v.  Tirecoihick^  9  FeMy,  246  \ 
Copis  V.  Middleton,  2  Mad.  R.  409 ;  Peacock  y.  Evans j  16 
Vesey,  612;  Osgood  v.  Franklin^  2  John.  Chan.  i2. 1 ;  1  Sto- 
9ff9  E%i  Co.  261^  and  tbe  cases  there  oksd^  So^to^wbea  there^ 
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an  other  iogredieDts  in  the  case  of  a  eutpioioiie  Dataroi  or  peouliar 
reiatioDs  betweea  the  parties,  grooB  ioadeqaacy  of  price  mmt  na- 
oeaenrUyfuriiish  the  most  veheniempfeeamptkm  of  fraud:  ll^bii&» 
£^9.,  Bk.  1,  ch.  2,  sec  9|  note  a. ;  \Siorf^8Eq.2&l. 

1  find  in  the  present  case  no  circumstances  or  ingredients  whieli 
will  warrant  me  in  considering  it  one  of  constructive  fraud.  It 
is  not  sufficient  that  the  one  party  was  a  debtor  and  the  other  a 
creditor.  The  debtor  was  not  in  distress,  or  even  pressed.  There 
was  no  anxiety  on  the  part  of  the  creditor  to  procure  this  ass^n- 
ment  in  satis&ction  of  his  debt,  but  rather  the  reverse.  And 
when  it  is  remembered  that  some  of  this  property  was  in  the 
hands  of  the  widow,  who  might  live  a  number  of  years ;  that 
the  amount  to  be  divided  was  uncertain  on  that  account ;  that 
difficulty  might  arise  as  to  the  construction  of  the  will,  and  that  k 
might  be  doubtful  whether  the  assignor  had  really  any  vested  in- 
terest or  not,  the  inadequacy  is  not  so  great  as  it  first  appears  to 
be.  And  when  it  is  seen  that  the  bargain  was  freely  made,  and 
in  good  fiuth,  it  cannot  be  disturbed  on  either  of  the  grounds 
taken.  ^  The  difficulty  of  adopting  any  other  rule,  (says  justice 
Story,)  which  would  not  in  the  common  intercourse  and  businesi 
of  human  life  be  found  productive  of  serious  inconvenience  and 
endless  litigation,  is  conceded  by  civilians  and  publicists ;  and, 
for  the  most  part,  they  seem  silently  to  abandon  cases  of  inade- 
quacy in  bargains,  when  there  is  no  firaud,  to  the  power  of  oon- 
science  and  morals  and  religion :"  1  Stores  Eq.  260, 261. 

If  the  defendants  are  entitled  to  any  relief  whatever,  it  must 
be  on  the  ground  that  the  parties  to  the  assignment  acted  under 
a  mistake  of  the  law.  That  this  was  the  feet,  I  do  not  doubt 
The  amount  of  the  consideration,  and  the  fece  of  the  deed  of 
assignment,  both  prove  it  To  the  deed,  and  on  the  same  pa- 
per, there  is  appended  this  writing : — ^^  We  the  subscribers,  the 
children  and  heirs  of  William  Snyder,  of  the  township  of  Hard- 
wick,  in  the  county  of  Sussex,  for  the  consideration  expressed  in 
the  foregoing  deed,  do  hereby  confirm,  ratify  and  agree  to  the 
same ;  and  grant  and  assign  to  the  said  Peter  all  our  right,  in- 
terest and  demand,  0^  in  and  to  the  estate,  moneyj  goods  and 
63 
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chaitely,  in  the  foregoing  deed  granted  and  aseigned,  or  UMant  or 
intended  to  be  granted  or  aeeignedi  Witoeps  onr  hands  and  aealsi 
the  day^  and  year  above  written.^  This  euppleniental  writing, 
which  18  signed  by  only  one  of  the  ohildren,  (George  Snyd^,) 
•bowe  the  belief  of  the  parties  to  have  been,  that  Mr.  Snyder,  the 
flither,  who  made  the  assignmenti  had  only  an  equal  share  with 
his  children  in  the  legacy,  and  that  his  assignment  would  pass 
nothing  more.  Hence  the  effort  was  made  to  get  the  children  to 
join. 

There  was  also  a  mistake  of  the  law  as  to  the  vesting  of  the 
kgaey.  They  supposed  at  the  time  that  if  Mr.  Bnydor  should 
die  before  the  widow,  bis  share  would  lapsOi  and  of  ooune  Win- 
termute  would  get  nothing,  unless  the  children  should  also  agree 
to  the  transfer.  This  is  shown  by  the  answer  of  some  of  the 
heirs^  and  goe»  far  to  throw  light  on  the  whole  transaction. 
They  allege  that  they  heard  Peter  WiQtermute,  after  the  assign- 
RMnt,  say,  that  he  tliougbt  and  believed  if  the  widow  should  oat- 
live  Mr.  Snyder,  he  would  lose  the  shavs  that  had  been  assigned 
to  hittx  And  again^  George  Snyder,  one  of  the  defendants,  says, 
thai  Wintermute  told  him  at  another  time,  that  if  the  widow 
should  outlive  Mr.  Snyder,  that  the  share  he  had  would  be  lost. 
Mid  proposed  that  if  he,  George  Snyder,  and  Henry  Pippenger, 
(who*  had  married  one  of  William's  children,)  would  give  him 
their  note  of  hand,  payable  for  fifty  dollars,  he  would  give  up  the 
assignment  to  them  ;  and  the  defendant  replied,  that  for  his  part 
he  would  not  do  it,  but  that  Pippenger  might  do  it  if  he  thought 
proper. 

I  think,  then,  it  is  clear  from  the  deed  itself,  from  the  answer, 
the  evidence,  and  the  general  circumstances,  that  the  parties 
aeted  under  this  mistake.  All,  however,  was  done  in  good  foith, 
and  the  question  then  presents  itself.  Can  this  court  grant  rdief  ? 
The  general  rule  is  clearly  against  the  exercise  of  such  power. 
Agreements  made  and  acts  done  under  a  mistake  of  law  are 
generally  held  valid  and  obligatory,  if  not  objecttonaUe  by  reason 
of  fraud,  raisrepresenUtion,  or  some  other  matter,  which  wHl 
afford  a  foundation  for  equitable  interference.    The  rule  is  very 
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dmAf  4Ml  delkidedijr  fivM  by  tba  Miprane  couri  ot  iIm  Uailfed 
StaMi  in  iEiMI  t.  Rmumankrei  I  Peier§t  10i  tbal  a  mMkp 
of  Ibe  law  i#  obi  a  ground  Ar  refortniiig  a  deed  founded  oo  snob 
miMke}  aad  WbUffcver  eA^epUtee  there  may  be  to  tbie  tuhf 
ihejr  are  rtettady  Cm  in  fMHbberi  bul  Ibey  will  be  found  to  ba?a 
aodiediiiig  peculiar  in  tbA  ebaraeter,  and  to  involve  otber  elo- 
mentaofdeoieion. 

One  of  the  eHwgeei  antboritiee  in  oppoettion  to  this  prineipk^ 
is  that  of  LamdawM  v.  Lunsdomtei  Masely'a  R.  364 ;  in 
which  the  le§al  rights  of  two  brothers  to  lands  which  bad 
descended  from  a  third  oae^  was  referred  by  them  to  a  country 
schoolmaster)  who^  on  eonsuIUog  a  book  called  the  CkrK9, 
Bemembranem-f  gave  it  in  fovor  of  the  youngest  brotheri  be- 
cause lands  could  not  ascend.  Lord  chancellor  King  ordered  the 
cooveyaocee  to  be  given  up,  as  being  obtained  by  mbtake  and 
mwepresentatioai  There  being  mierepresentation  as  well  as 
mistake^  the  autfaority  would  pass  for  little,  but  for  the  dictum 
which  foUowi^  hi  which  ibe  cbaoeellor  lays  down  the  broad  prin^ 
ciplOf  that  the  maxim,  ignorarUia  juris  non  eaxusai^  was  m 
regard  to  the  public^  that  ignorance  of  the  law  cannot  be  plead- 
ed in  escuse  of  crimes,  but  it  did  not  hold  in  civil  cases.  This 
bread  doctrine  is  untenable,  and  has  led  to  some  confusion,  but  it 
ought  not  to  unseUle  the  law.  The  decree  itself  was,  that  the 
agreeoMnt  was  obtained  by  a  roistalie  and  misrepresentation  of 
the  law<  This  case  was  examined,  and  its  authority  doubted,  by 
the  enpremo  coun  of  the  United  States  in  the  case  above  refer- 
red to. 

In  mOan  V.  WiUan^  16  Vea^,  81,  88,  the  court  relieved 
because  the  party  did  not  understand  the  efiect  of  the  agreement  j 
but  the  want  of  understanding  was  occasioned  by  ignorance  and 
imbecility  of  mind»  implying  a  want  of  capacity  to  understand, 
which  make*  a  material  difierence.  There  is  another  class  of 
cases  wUeh  sdem  to  militate^  at  first,  against  the  rule,  in  which 
the  46nrl  has  rdleved  on  the  ground  of  surprise^  mixed  up  with 
a  mistake  of  laW ;  but  they  do  not,  on  examination,  affect  it. 
They  go  oo  the  gMMd  of  breach  of  coafidencs^  where  the  par- 


^ 
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dai  0laod  in  a  ooDfidential  relation  to  each  other,  (Lady  Ormond 
¥•  HiiichmMHj  13  Vesey^  51,)  or  that  the  party  bad  not  soflteieDt 
time  to  act  with  eaatioa,  and  was  therefore  surprised  by  an  im- 
provident act,  {Evans  y.  UeweUin^  I  Cox^  340,)  or  that  he  had 
not  the  protection  he  ought  to  have  bad.  Gases  of  infants  deal- 
ing with  guardians,  and  of  sons  with  fathers,  all  proceed  on  this 
ground  or  a  similar  one,  that  if  tbe  party  is  in  a  situation  in 
which  he  is  not  a  free  agent,  and  is  not  equal  to  protecting  him- 
self, this  court  will  protect  him :  1  Caxj  340,  same  case. 

If  in  this  ease  there  was  any  mistake  in  tbe  instrument  itself, 
so  that  it  did  not  contain  in  it  what  tbe  parties  bad  agreed  on,  a 
very  diflTorent  case  would  have  been  presented ;  for  where  an  in- 
strument is  drawn  and  executed  which  professes  or  is  intended 
to  carry  into  execution  an  agreement  previously  entered  into,  but 
which  by  mistake  of  tbe  draftsman  either  as  to  fact  or  law,  does 
not  fulfil  that  intention,  or  violates  it,  equity  will  correct  the  mis- 
take so  as  to  produce  a  conformity  to  tbe  instrument :  Opin.  of 
pMice  Washingtcn^  in  Hunt  v.  JBousfiMtftisrs,  1  Peters*  Sup. 
C  Jt  13 — 17.  Here  there  was  no  such  mistake.  The  instru- 
ment conveys  just  what  the  parties  intended.  Snyder  intended 
to  assign  all  his  interest  in  tbe  estate,  and  Wintermute  intended 
to  receive  it ;  but  as  to  what  that  interest  was  in  law,  they  made 
a  mistake. 

In  Lyon  v.  Richmend^  2  John.  Chan.  R.  60,  the  general 
principle^  as  above  stated,  is  approved  and  adopted.  ^  The  courts 
(lays  chancellor  Kent,)  do  not  undertake  to  relieve  parties  from 
Ibeir  acts  and  deeds  fairly  done,  though  under  a  mistake  of  the 
law«  There  is  no  other  principle  which  is  safe  and  practicable 
in  the  common  iatercourse  of  mankind.*' 

I  would  not  be  understood  as  saying  that  no  case  can  possibly 
<mur  in  which  the  court  would  not  interpose  and  relieve  against 
a  plain  mistake,  arising  from  ignorance  of  law.  The  supreme 
eouft  of  the  United  States  did  not  go  so  for,  nor  has  aigr  other 
court.  But  surely  tbe  case  in  which  an  interference  would  be 
proper  must,  be  a  very  special  one,  and  should  diow  a  very  plain, 
dear  mistake.    And  even  then  courts  should  be  cautious;  for 
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what-  Mie  may  soppoee  a  plain  point  of  law,  another  one  may 
chink  equally  plain,  and  yet  construe  it  very  differently. 

From  these  premises  it  is  clear  that  the  court  should  not  inter- 
fere to  set  aside  this  assignment.  It  is  founded  on  a  construction 
given  to  a  will.  The  testator,  and  also  the  assignee,  construed  it 
one  way,  and  acted  accordingly,  in  perfect  good  faith.  Their 
representatives  think  differently,  and  with  their  opinion  the  court 
eoinddes.  But  the  case  is  one  upon  which  men,  and  perhaps 
professional  men,  may  honestly  difier ;  and  if  the  court  should 
undertake  to  interfere  in  such  and  all  similar  cases,  it  would  not 
want  for  employment ;  for  in  no  instances  are  parties  more  liable 
to  be  deceived  than  in  the  construction  of  wills ;  upon  no  subject 
known  to  the  law  is  there  so  much  uncertainty. 

I  have  come  to  this  conclusion  with  some  reluctance,  especially 
as  this  part  of  the  case  was  not  spoken  to  by  the  counsel.  If  I 
had  seen  my  way  clear  to  afford  relief  in  a  case  of  so  much 
hardship,  I  should  have  given  it 

If  the  complainant  had  come  here  seeking  the  extraordinary 
aid  of  the  court  to  enforce  this  assignment ;  if  it  had  been  an 
ordinary  agreement  or  contract,  the  specific  performance  of  which 
he  sought  to  enforce  through  the  power  of  this  court,  and  which 
could  not  be  enforced  dsewhere,  the  court  might  well  pause  be* 
fore  it  gave  any  assistance.  It  might  turn  the  party  over  to  a 
couit  of  law,  to  seek  a  remedy  in  damages.  But  in  the  recovery 
of  legacies  thki  court  has  only  a  concurrent  jurisdictkHi.  Tlie 
party's  remedy  is  complete  at  law,  and  it  would  answer  no  qsbAdiI 
purpose  to  turn  him  over  to  another  tribunal  and  prolong  lili- 
gatkm. 

The  complainants  are  entitled  to  a  decree;  and  it  must  be 
leferred  to  a  master  to  take  an  account  of  what  is  actually 
due  under  the  assignment,  and  how  much  it  will  be  necessaiy 
to  have  in  the. hands  of  the  executors  for  the  maintenance. of 
the  slave  mentfoned  in  the  will,  and  who  is  charged  on  the  es- 
tate. 

The  comidainanti  an  not  entitled  to  recover  costs,  there  being 
ceasooaUegrounde  for  defence.    The  executors  of  John  SnydoTi 
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dtoaaMdi  are  to  be  allowed  their  coeU  out  of  the  fund  leeeveMl^ 
aod  the  other  defendants  to  pay  their  own  oesta 
Decree  aceordioglyb 


Gboroe  H.  YfiRNOif  and  Wife  ▼.  the  ExBdurolis  of  Joun 
Marsh,  deceased. 

Whsre  a  tattator  bequeathed  to  tnutees  a  legacy  ibr  the  beneftt  of  an  unmarried 
daughter,  ¥rith  dlreetionf,  that  if  she  should  be  deairons  to  have  the  money 
tdd  ont  in  the  parehaae  of  real  estate  for  her  use  and  convenience,  whether 
married  or  otherwise,  the  trustees  should  take  the  title  ibr  atiy  |iroperty  stf 
faiehasedf  in  the  name  of  such  daughtar  only.  HtU;  that  the  ttdsteeB 
W^re  bound  to  lay  out  the  money  in  the  purchase  of  real  estatei  and  to  take 
the  title  in  the  name  of  the  daughter,  whenever  she  should  desire  it,  al- 
though her  husband  (she  having  married)  would  thereby  acquire  an  inter- 
est in  the  lands  which  might  be  char|fed  with  his  debts. 

ilm  Ihtentioh  of  the  testator  Is  to  iw  taken  from  the  Win  ite^,  and  not  from 
eonversatiobs  which  took  place  at  the  Utte  il  wtf  prtparM. 

BiLt  by  husband  and  wife,  to  compel  the  ezeoution  of  a  trust 
citeted  in  &vor  of  the  wife  by  the  Will  6f  her  fiither.  Thd  an- 
swer of  the  defendants,  who  are  the  execntors  of  the  wiil^  aod 
tmtees  therein  ndmed,  admits  the  trust ;  but  sets  up»  by  way 
of  defence  to  the  bill,  that  they  ate  willing  and  dsMrous  to  ex^ 
Me  the  trust,  but  that  the  cestui  que  trust  benidf  was  unwilling 
tlM  the  fund  should  be  invested)  as  prayed  in  the  bill ;  that  the 
eflect  of  such  investment  would  be  fo  contravene  the  intenUoa  of 
the  testator,  as  declared  to  two  of  the  trustees  at  the  time  of 
eivoutiog  the  will ;  and  submitting  for  the  decision  of  the  conn 
the  construction  to  be  given  to  the  clause  in  the  will  creating  the 
trust  The  answer  further  states,  thai  it  had  been  agreed  be^ 
tween  the  parties  and  theii*  counsel  that  the  bill  should  be  filed 
in  order  that  the  true  construction  of  the  will  might  be  settled| 
aad  the  duty  of  the  defendants  touching  the  tmsi  (Riinted  out 
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The  eauM  was  heard  upon  bill  and  answer* 
W.  Pennington^  for  eompkiiDants. 
J.  J.  Chetwood^  for  defeDdante. 

Thb  Ohanoblloh.  The  ease,  as  made  by  the  pleadingSj  is 
with  the  defendants.  They  were  constituted  trustees  by  the  will, 
and  directed  to  invest  the  sam  of  three  thousand  dollars,  given  to 
Elisa  Ann  Marsh,  theoomplainant,  (then  being  unmarried,)  at  salb 
interest,  and  to  collect  and  pay  over  the  interest  regularly  to  the 
said  Elisa  Ann,  in  her  own  proper  person,  taking  her  receipt 
alone  therefor,  and  not  otherwise ;  and  they  were  further  char- 
ged and  directed,  that  if  either  of  the  daughters  of  the  testator 
should  be  desirous  to  have  her  money,  or  part  thereof,  laid  out  in 
the  purchase  of  real  estate,  for  her  use  and  convenience,  whether 
married  or  otherwise,  they  should  take  the  title  for  any  property 
so  purchased  in  the  name  of  such  daughter  only. 

The  bill  charges,  that  the  complainants  have  agreed  to  pur- 
chase a  house  and  lot  in  Newark,  and  that  the  trustees  are  unwil- 
ling that  the  title  shall  be  made  to  the  said  Eliza  Ann  Vernon — 
she  being  the  daughter  of  the  testator,  as  named  in  the  will, 
and  insist  on  having  the  title  made  to  themselves. 

This  is  denied  by  the  trustees.  They  say  they  have  no  desire 
to  have  the  title  in  themselves,  and  are  desirous  to  be  relieved 
^m  the  trvis(;  but  that  Uiq  daughter  herself  is  uqwilling  (bat 
the  title  should  be  taken  in  her  name,  if  by  so  doing  the  proper- 
ty will  be  liable  to  be  charged  in  any  way  with  the  debts  of  her 
husband.  The  trustees  having  been  advised  that  such  will  be 
the  result,  have  refused  to  pay  the  money  and  take  a  title  in  the 
name  of  Mrs.  Yeroon,  the  daughter.  This  unwillingness  on  the 
part  of  the  daaghief  is  explicitly  and  repeatedly  allied  by  the 
defendants  in  their  answer,  and  the  facts  must  be  taken  as  true. 
The  case  is  thereby  reijupved  from  di£5cttUy ;  for  it  is  evident  frooa 
the  will,  that  the  trustees  can  act  only  en  the  desire  of  the  wii!^ 
and  not  that  of  the  husband.   There  is  no  sosb  desire  made  oat. 
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bot  the  contraryi  and  then  must  be  a  decree  for  the  defeadttiC0> 
with  costs. 

The  object  of  the  parties  appears  io  have  beeo,  to  obtaiQ  a 
legal  coDstructioD  of  the  will.  The  cause  may  be  disposed  of 
without  giving  such  construction ;  but  to  prevent  further  litiga- 
tion or  difficulty,  I  am  satisfied  to  say,  that  the  trustees  are  bound 
by  the  will  to  lay  out  the  money  in  the  purchase  of  real  estate, 
whenever  the  wife  shall  so  desire  it,  bona  fide,  and  understand- 
ingly ;  and  that  they  are  not  to  be  governed  by  the  consideratioi^ 
that  the  husband  will  thereby  acquire  an  interest  in  the  lands, 
which  may  be  charged  with  his  debts.  The  directions  of  the 
will  in  this  behalf  are  very  plain^  The  intention  of  the  testator 
is  to  be  taken  from  the  instrument,  and  not  from  conversations 
which  took  place  at  the  time  it  was  prepared ;  and  laying  those 
oonveisations  aside,  there  can  be  no  reasonable  doubt  as  to  the 
proper  construction  of  the  will,  or  the  dut^  of  the  trustees  iu> 
der  it 

Let  the  IhII  be  dismissedr 


Caroline  E.  English  v.  the  Ex£cut'ors  of  Dr^  James 
English,  deceased. 

To  eomtitato  an  election  by  a  widow  to  accept  a  legacy  beqaeathed  to  her  in 
Hear  of  dower,  there  most  be  something  more  than  a*  mere  intention  or  de- 
termination  to  eleot 

A  declaration  of  soch  intention^  even  if  made  to  tbote  intereited,  will  not 
of  itself  constitute  an  election  at  law. 

There  must  be  some  decisire  act  of  ther  party,  with  knowledge  of  her  sitoation 
and  rigiits;  to  determine  the  election,  or  an  intentional  scqaiesoenoa  m 
•oeh  acts  of  others  as  are  not  only  inconsiitedt  with  her  daim  of  dower, 
hot  render  it  impossible  for  her  to  assert  her  claim  without  prejadioe  to  the 
rights  of  innooent  persons. 

Signing  a  petition  to  the  legislature  for  a  sale  of  the  real  estate  of  the  testa, 
tor,  to  enable  the  executors  to  pay  the  legacies  and  execute  the  varion* 
trusts  mentioned  in  the  will,  if  ths  petition  was  never  Mted  on,  will  net 
•MMtitats  a  legal  election* 
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lFo#  will  the  &et  Omi  an  aniwer  to  a  bill  in  ehaneeiy  wta  6]od  in  her  nuM^ 
aBtenting  to  a  docree  for  the  aale  of  the  real  estate  of  the  testator,  to  oany 
into  efiect  the  tnutfl  of  the  will,  (one  of  which  was  the  payment  of  the  an- 
nuity  bequeathed  to  the  widow  in  lieu  of  her  dower,)  and  a  decree  made  for 
such  sale,  constitute  an  election,  if  it  appear  that  she  was  merely  qnieeoent 
in  the  matter,  and  that  the  answer  as  ffled  wu  neither  signed  nor  awenUtf 
to  by  her. 

Bill  by  a  widow,  agaiaet  the  executors  of  ber  husband,  ta 
establish  her  title  to  dower  iu  the  real  estate  of  the  testator.  Aa- 
swer  by  the  executors,  insisting  that  the  coroplaiDant  had  elect- 
ed to  accept  an  annuity  bequeathed  to  her  by  the  testator  in  lieu 
of  her  dower.  All  the  fsicts  and  circumstances  necessary  to  a 
full  understanding  of  the  case,  are  stated  in  the  opinion  of  the 
chancellor.    The  cause  was  heard  upon  bill,  answer  and  proofa# 

Neviusj  for  complainant. 
Randolph^  for  defendants. 

The  Chancellor.  Dr.  James  English,  by  hb  last  will  and 
testament,  duly  executed  according  to  law,  gave  to  his  wife  Caro' 
line  a  house  and  lot  situate  in  the  city  of  New-Brunswick ;  so 
much  of  his  household  and  kitchen  furniture  as  she  might 
choose  to  retain,  a  gold  watch,  her  choice  of  the  books  in  the 
library,  and  twelve  hundred  and  fifty  dollars  in  cash  to  be  paid 
in  one  year  after  his  decease.  He  further  gave  to  his  said  wife 
the  interest  of  six  thousand  dollars  while  she  should  remain  his 
widow,  to  be  invested  in  bond  and  mortgage  under  the  directioo 
of  the  orphans'  court  of  the  county  of  MonnK>uth ;  which  be- 
quest of  the  interest  of  the  said  six  thousand  dollars,  was  on  con- 
dition that  she  received  the  same  in  lieu  of  her  right  of  dower  in 
his  estate. 

After  some  other  specific  devises  and  bequests,  the  testator  gave 

all  the  residue  of  his  property  to  certain  religious  and  benevolent 

institutions  in  his  will  named,  and  directed  his  executors  to  apply 

to  the  orphans'  court  of  the  county  of  Monmouth  for  an  order  to 
64 
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sell  all  biff  real  estate  in  said  county,  at  such  time  and  odr  stieb 
conditions,  as  m  their  judgment  would  secure  the  best  sale. 

At  a  suitable  time  after  the  testator's  death,  an  application  was 
made  to  the  orpliane'  court  for  an  order  to  sell  the  real  property, 
according  to  the  directions  of  the  will;  the  executors  setting  forth 
in  the  petition,  that  the  sum  of  the  personal  estate  left,  after  pay- 
ing debts^  legacies  and  expenses,  was  less  than  six  thousand  dol- 
lars, and  not  sufficient  to  enable  them  to  pay  txr  the  widow  her 
yearly  i)iterest  without  taking  part  of  the  principal,  and  there- 
fore that  a  sale  was  necessary.  The  orphans'  court  decUned  act- 
ing in  the  matter  for  want  of  jurisdiction.  A  petition  was  then 
prepared  to  be  presented  to  the  legislature,  praying  a  special  act 
to  authorise  the  sale.  It  was  signed  by  the  executors,  Mrs.  Eng- 
lish the  present  complainant,  and  all  the  residuary  legatees ;  and 
stated,  among  other  things,  the  bequest  of  the  annuity  of  six 
thousand  dollars  to  the  widow,  and  that  the  personal  estate  of 
the  testator  was  insufficient  to  pay  the  debts,  and  the  legacies  to 
his  widow  and  the  other  legatees  named  in  the  will.  The  peti- 
tion not  being  prepared  in  time  to  be  acted  on  by  the  legislature, 
was  nol  presented. 

Shortly  after,  the  exeeutors  filed  a  bill  in  this  court  for  relief, 
praying  that  the  real  estate  raighl be  directedto  be  sold,  to  carry 
into  effect  the  trusts  in  the  will.  To  this  bill  Caroline  E.  Eng- 
lish was  made  a  party  defendant,^  together  with  the  residuary  le- 
gatees. A  joint  and  several  answer  was  filed,  in  which  Mrs. 
Englisb  expressly  admitted  that  the  rents  of  the  real  estate,  to- 
gether with  the  Residue  of  the  personal  estate,  after  payment  of 
debts  and  expenses,  &c.,  would  not  be  sufficient  to  pay  the  spe- 
cific legacy  and  interest  bequeathed  to  her  in  the  will  of  her  hus- 
band, and  that  the  payment  of  the  annual  interest  bequeathed 
to  her  would  soon  absorb  the  whole  residue  of  the  personal  es- 
tate. The  suit  was  so  proceeded  in,  that  in  October,  eighteen 
hundred  and  thirty-five,  a  decree  was  made  upon  the  bill  and 
answer,  by  the  consent  of  all  parties  interested,  directing  and 
authorising  the  executors  to  sell  the  whole  of  the  real  estate  of 
the  testator,  and  to  apply  the  proceeds  of  such  sale  in  a  due 
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ooarse  of  admiDiBtralion  of  the  estate,  and  to  carry  into  execu- 
tion the  trcists  of  the  will.  The  property  was  sold  under  the  de- 
cree. AAer  the  sale,  and  before  the  time  for  executing  the  con- 
veyances, it  became  known  that  the  widow  intended  to  claim  her 
dower  in  the  land,  and  not  accept  of  the  conditional  legacy  of 
the  interest  of  six  thousand  dollars,  -as  given  in  the  will.  To 
obviate  this  difficulty,  it  was  agreed  that  (he  widow  should  re- 
lease her  interest  in  ihe  real  estate  to  the  purchasers,  and  that 
the  executors  should  retain  in  their  hands  the  one  third  part  of 
the  purchase  money,  and  pay  her  yearly  and  every  year  during 
her  natural  life,  the  interest  accruing  on  the  same — in  case  it 
should  be  determined,  by  agreement  or  otherwise,  that  she  bad 
not  legally  waived  her  right  to  resort  to  her  dower  in  said  lands. 

Under  this  agreement,  a  bill  has  been  filed  in  this  court,  by 
the  widow  against  the  executors,  in  which,  after  alleging  that 
she  has  made  no  election  to  receive  the  annuity  in  lieu  of  her 
dower,  she  prays  a  decree  that  she  is  entitled  to  dower  in  all  the 
lands  and  real  estate  of  her  late  husband,  in  addition  to  the  de- 
vise of  the  house  and  lot  in  New-Brunswick,  the  sum  of  twelve 
hundred  and  fifty  dollnrs,  the  furniture,  books,  watch,  &c.,  up- 
on her  renouncing  the  bequest  of  the  interest  of  said  six  thou- 
sand dollars. 

The  executors,  in  their  answer,  submit  that  the  widow  has 
made  her  election,  and  cannot  now  claim  dower.  They  say 
that  before  the  application  was  made  to  the  orphans'  court  for  an 
order  of  sale,  she  had  been  informally  applied  to,  to  make  her 
election ;  and  that  she  had  expressly  and  unequivocally,  and 
against  the  advice  of  one  of  the  executors,  declared  her  fixed 
and  unalterable  determination  to  take  the  annuity  instead  of  her 
dower ;  that  this  determination  was  the  basis  of  the  application  ; 
that  when  the  application  teiiied,  it  was  the  mutual  understand- 
ing of  the  parties  that  the  executors  should  forthwith  take  such 
other  measures  as  their  counsel  should  recommend  to  effect  a 
sale  of  the  real  estate,  primarily  and  principally  to  pay  the 
widow  her  said  annuity ;  that  consequently  an  application  was 
prepared  to  be  made  to  the  legislature  for  a  special  act ;  that  &il- 
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tag  in  ihis  also^  they  prepared  their  bill  of  complaiot  ia  this 
court ;  that  the  proceediogs  and  decree  in  that  suit  were  based 
upon  the  fact  that  the  widow  had  made  her  election  to  take  the 
anoaky  instead  of  her  dower,  and  thai  in  order  to  raise  the 
same  it  was  necessary  to  effect  a  sale  of  the  real  estate ;  that  she 
bad  full  notice  of  aU  the  proceedings,  and  either  employed  coun- 
sel or  consented  and  directed  that  counsel  be  employed,  and  all 
proper  and  necessary  steps  taken  to  effect  the  sale  of  the  said  real 
estate ;  that  entertaining  no  doubt  that  the  widow  had  made  her 
election,  they  proceeded  to  sell  the  property  without  consulting 
ber,  and  sold  it  free  from  all  incumbrances,  which  they  certainly 
would  not  have  done  if  she  had  not  elected  to  take  the  annuity. 
The  defendaiKs  further  say,  that  in  all  tlieir  conversations  with 
her  relative  to  this  subject,  they  understood  her  as  making  or 
having  made  her  election,  and  conducted  themselves  according- 
ly ;  that  she  remained,  after  the  death  of  the  te^ator,  in  possesr 
sion  of  the  mansion  house  and  homestead  farm  for  several 
.months ;  that  she  voluntarily  gave  up  the  same  to  be  sold  with- 
out making  any  claim  or  pretence  of  dower,  or  any  portion  of 
the  rents  or  profits  of  any  of  the  real  estate  of  which  her  hus- 
band died  seized,  and  they  feel  satisfied  that  her  present  course 
is  the  effect  of  a  change  of  views  with  regard  to  the  contingency 
on  which  her  said  annuity  is  dependent,  or  a  belief  that  in  con- 
sequence of  the  great  advance  of  real  estate  since  the  testator's 
death,  the  dower  may  be  more  valuable  than  the  annuity. 

There  is  a  single  point  presented  by  the  pleadings,  and  by  the 
agreement  of  the  parlies ;  Has  the  complainant  elected  to  take 
the  bequest  in  lieu  of  dower? 

The  case  is  not  within  the  supplement  to  the  act  relative  to 
dower,  Rev.  L.  677.  That  provides  for  cases  where  lands  or 
real  estate  are  given  to  a  wife  for  life  or  otherwise,  and  without 
expressing  whether  the  devise  is  intended  to  be  in  lieu  of  dower 
or  not.  In  this  case  there  is  no  question  as  to  the  intention  of  the 
testator.  He  gave  to  his  wife  real  estate  in  New-Brunswick, 
but  it  is  clearly  expressed  in  the  will  that  this  devise  was  not  in- 
tended to  be  in  lieu  of  dower,  or  to  interfere  with  any  claim  of 
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slower  that  eb«  might  make.  The  annuity  was  expressed  to  be 
in  lieu  of  dower,  and  that  alone.  There  is  no  ambiguity  what- 
ever upon  the  face  of  the  will. 

Nor  can  this  case  interfere  with  the  construction  given  to  the 
supplement,  in  Stark  v.  Hunian,  Saxt.  216;  for  there,  there 
was  no  expression  of  the  testator,  that  the  land  devised  was  not 
intended  to  be  in  lieu  of  dower.  The  statute  clearly  applied, 
and  the  opinion  of  the  court  as  then  expressed  is  to  be  taken  as 
referring  to  such  cases  only. 

If,  then,  the  widow  has  not  elected  to  take  the  annuity,  she 
is  entitled  to  dower  at  common  law ;  or,  under  the  existing  ar- 
rangement, to  the  interest  of  one  third  part  of  the  purchase  mo- 
ney, during  life. 

What  acts  of  acceptance  or  acquiescence  are  sufficient  to  con- 
stitute an  election,  cannot  be  designated  with  sufficient  precision 
to  justify  a  general  rule.  Each  <^se,  as  it  occurs,  must  be  gov* 
«rned  by  its  own  peculiar  circumstances.  The  general  questioDB 
are,  whether  the  parties  acting  or  acquiescing  were  cognizant  of 
their  rights ;  whether  they  intended  to  make  an  election ;  whe- 
ther they  can  restore  the  individuals  affected  by  their  claim  to  the 
eame  situation  as  if  the  acts  had  never  been  performed ;  or  whe> 
ther  these  inquiries  are  precluded  by  lapse  of  time :  Dtilon  ▼• 
Parker,  1  Swans.  382,  in  notis. 

The  present  case  is  free  from  any  difficulty  growing  out  of  the 
rights  of  third  persons.  If  the  claim  for  dower  had  not  beeo 
preferred  until  titles  had  been  made  by  the  executors^  or  the 
purchase-money  paid  and  possession  rendered  to  the  purchasers, 
it  would  have  been  difficult  to  restore  the  parties  interested  to 
their  former  situation,  and  the  claim  itself  would  have  been  can- 
vassed with  stricter  scrutiny.  It  is  also  free  from  the  objectioii 
growing  out  of  a  long  continued  acquiescence  in  a  state  of  things 
inconsistent  with  the  assertion  of  the  claim.  All  is  of  recent 
date ;  and  there  is  no  obstacle  in  the  way  cS  ascertaining  the 
rights  of  the  different  parties. 

I  think  the  pleadings  and  evidence  pretty  clearly  show,  that  it 
oras  for  a  considerable  time  after  the  death  of  the  testator,  the 
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inteotbn  of  tlie  widow  to  take  the  annuity  in  lieu  of  dower« 
She  openly  expressed  that  determination  at  difierent  times  to  one 
of  the  executors,  and  also  to  other  persons.  She  appeared  to 
fisel  that  the  will  of  her  husband,  so  plain  in  its  terms,  and  so 
liberal  in  its  provisions  in  regard  \o  herself,  imposed  on  her  a  kind 
of  moral  obligation  to  comply  with  all  its  requirements,  and  car- 
ry out  to  the  letter  his  benevolent  intentions.  But  in  a  case  of 
dower,  there  must  be  something  more  than  a  mere  intention  to 
elect.  The  right  to  dower  is  a  legal  right.  Upon  the  death  of 
the  husband,  the  widow  is  seized  at  law  of  a  freehold  estate,  and 
that  estate  cannot  be  divested  by  an  intention  or  determination 
to  take  something  else  in  lieu  of  it,  no  matter  how  often  the  in- 
tention may  have  been  made  known  or  communicated.  Loose 
conversations  with  third  persons  to  that  effect,  are  of  no  account ; 
and  the  making  known  of  such  determination,  even  to  those  who 
may  be  interested,  will  not  of  itself  constitute  an  election  in  law. 
There  must  be- some  decisive  act  of  the  party,  with  knowledge 
of  her  situation  and  rights,  to  determine  the  election ;  or  there 
must  be  an  intentional  acquiescence  in  such  acts  of  others  as  are 
not  only  inconsistent  with  her  claim  of  dower,  but  render  it  im- 
possible for  her  to  assert  her  claim  without  prejudice  to  the  rights 
of  innocent  persons. 

We  have  already  remarked,  that  in  this  case  no  injury  can 
accrue  to  third  persons ;  and  the  question  is  to  be  settled  upon  the 
acts  of  the  complainant.  Of  these,  there  are  two  entitled  to  con- 
sideration. 

The  first  is,  the  joining  in  the  proposed  application  to  the  le- 
gislature for  a  sale  of  the  real  estate,  to  enable  the  executors  to 
carry  out  the  intentions  of  the  testator,  in  paying  the  legacies 
and  executing  the  various  tnists  mentioned  in  the  will.  To  the 
petition  the  name  of  the  complainant  is  affixed  in  her  own  hand, 
and  the  fair  presumption  is  she  was  acquainted  with  the  contents 
and  meaning  of  the  paper.  But  this  petition  was  never  acted 
on ;  no  application  was  ever  made  to  the  legislature  for  relief; 
no  practical  result  grew  out  of  it.  The  consent  thus  given  for 
the  sale  of  the  propertyi  was  liable  to  be  recalled  at  any  time^ 
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and  of  course  it  cannot  be  considered  as  decisive  or  binding  so  as 
to  constitute  a  legal  election. 

The  other  act  of  the  complainant  is  one  of  greater  weight,  and 
demands  more  eonsideration.  After  the  application  for  a  prirate 
law  to  authorise  a  sale  was  abandoned,  the  executoi^  filed  a  bill 
in  this  court  for  a  decree  to  authorise  a  sale  of  all  the  real  estate 
of  the  testator  not  specifically  devised.  To  this  bill,  the  com* 
plainant  in  this  suit,  and  all  the  residuary  legatees,  were  made 
parties ;  and  relief  was  sought  on  the  ground  that  a  sale  was  ne- 
cessary to  carry  into  effect  the  trusts  of  the  will,  one  of  which  was 
the  payment  of  the  annuity  to  the  complainant  during  her 
widowhood.  An  answer,  purporting  to  be  a  joint  and  several 
answer  on  the  part  of  the  widow  and  the  residuary  legatees,  was 
put  in,  merely  echoing,  the  charges  of  the  bill,  and  joining  in 
the  request  that  a  sale  might  speedily  be  made.  And  upon  this, 
a  decree  was  made,  directing  the  executors  to  sell  on  giving  the 
notice  prescribed  in  the  wilL  If  this  proceeding  had  been  in  the 
ordinary  form ;  if  the  answer  had  been  sworn  to  or  even  signed 
by  the  complainant,  I  should  have  considered  it  very  difficult 
for  me  to  overcome  it.  But  there  is  good  reason  to  believe  that 
in  all  this  matter  she  was  merely  quiescent ;  that  the  whole  pro- 
ceeding was  conducted  under  the  direction  of  the  executors^ 
founded  on  what  they  believed,  and  had  reason  to  believe,  was 
the  fact,  that  all  parties  interested  were  desirous  of  a  sale.  The 
widow  states  that  she  gave  no  direction,  employed  no  counseli 
never  saw  or  assented  to  the  answer  as  prepared  and  filed  ;  and 
when  it  is  seen  that  the  answer  is  neither  signed  nor  sworn  to  by 
her,  and  that  her  statement  is  not  denied  [by  the  defendants  in 
this  suit,  it  is  fair  to  conclude  that  the  statement  is  correct. 

Under  these  circumstances,  and  seeing  that  she  has  interposed 
in  season  to  prevent  any  injury  to  the  rights  of  third  persons,  I 
feel  unwilling  to  say  that  she  is  concluded  by  any  act  in  reference 
to  that  suit.  It  is  not  clear  to  my  mind,  that  any  thing  therein 
done  or  permitted  in  her  name,  ought  to  conclude  her ;  and  I 
cannot  feel  satisfied  to  divest  her  of  a  clear,  certain  and  legal 
right,  upon  doubtful  evidenoe. 
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The  acts  which  determioe  an  electioD,  as  recognised  io  the 
books,  are  generally  of  a  very  decided  character,  [n  Ardesoife 
t.  Benneti  2  Dick,  463,  there  was  the  receiving  of  a  legacy  for 
five  years.  In  Butrick  v.  Broadhurst^  1  Vesey^  172;  3  Bro. 
U.  C.  88,  the  widow  entered  on  property  and  received  the  rents 
and  profits  for  five  years.  And  in  Earl  of  Northumberland  v. 
Earl  of  Aylesford,  AmBler,  640,  there  was  an  entry  into  pes- 
seBsion  and  exercising  acts  of  ownership.  All  these  were  held 
suflScient  to  constitute  an  election.  See  also  Sanger  v.  Wood, 
3  John^  Chan,  R,  416.  In  this  case  the  widow  has  never  recei- 
ved any  part  of  her  annuity  under  the  will. 

This  decision  cannot  affect  the  decree  made  in  the  former  suit. 
That  will  be  found  on  examination  not  to  rest  on  the  ground 
fbat  a  sale  was  necessary  to  raise  the  annuity  for  the  widow,  for 
chat  fact  is  not  even  set  forth  in  the  decree ;  but  on  the  ground 
that  it  was  expedient  to  sell  the  real  estate  at  that  time  to  carry 
into  effect  the  general  purposes-of  the  will.  But  even  if  any  diffi- 
culty could  have  arisen  in  consequence  of  the  informality,  it  is 
eared  by  the  release  which  has  been  execttted  on  the  part  of  the 
complainant. 

If  there  are  any  other  and  prior  claims  of  dower  upon  the 
property,  as  suggested  in  the  answer,  they  are  not  to  be  affected 
by  the  allowance  of  the  present  claim. 

I  think  that  the  widow  is  not,  under  all  the  circumstances, 
entitled  to  costs  as  against  these  defendants,  and  that  they  are 
entitled  to  receive  their  costs  out  of  the  assets  of  the  estate. 
Decree  accordingly. 
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Mary  Deare,  Executrix  of  William  P«  Dbare,  v.  Hannah 
CarRj  Execulrix  and  Devisee  of  Ann  Wharton,  et  al. 

If  a  mortgage  ereditor  become  the  purohaaer  of  the  mortgaged  premiaef  Ai 
sheriff's  sale,  under  an  execution  issued  upon  a  judgment  rendered  for  tbe 
mortgage  debt,  the  debt  is  extinguished  to  the  amount  of  the  purehaee 
money. 

So  if  the  debt  be  due  to  husband  and  wifo»  or  to  joint  creditors,  and  one  por* 
chases  the  mortgaged  premises  at  sheriff's  sale  under  an  execution  for  the 
debt,  upon  the  acceptance  of  the  deed  the  amount  bid  operates  as  a  pay^ 
ment  pro  tanto. 

If  a  judgment  creditor,  haying  the  judgment  debt  secured  by  a  mortgage,  be< 
eomee  a  purohaaer  of  the  equity  of  redemption  subject  to  incumbranoee  !&• 
terrening  between  his  mortgage  and  judgment,  through  mistake  or  igno- 
ranee  of  the  existence  of  his  own  mortgage,  equity  will  not  reliere. 

The  mistake  or  ignorance  for  which  a  contract  will  be  reHeyed  against  in  eqili« 
ty,  must  be  mistake  or  ignorance  of  a  material  fact,  essential  to  its  charao- 
ter,  and  a  material  cause  of  its  concoction. 

The  fact  must  also  be  such  as  the  party  could  not,  by  reasonable  diligenoet 
haye  gotten  knowledge  of,  when  he  was  put  upon  inquiry. 

When  the  fact  is  equally  unknown  to  both  parties,  or  when  each  has  equal 
and  adequate  means  of  information,  and  both  haye  acted  in  good  faith,  th« 
court  will  not  interfere. 

NemuSi  for  complaiDant. 

Kinsey^  for  defendants* 

The  Chancellor.  On  the  twenty-fourth  of  November^ 
eighteen  hundred  and  seventeen,  Andrew  Rowan,  late  of  the 
county  of  Middlesex,  being  seized  of  a  certain  lot  of  land  of 
about  eleven  acres,  with  a  tavern  upon  it,  in  the  township  of 
Bast-Windsor,  in  said  county,  gave  a  mortgage  upon  it  to  Wil- 
liam P.  Deare,  to  secure  the  payment  of  three  hundred  dollars. 

On  the  sixth  of  March,  eighteen  hundred  and  nineteen,  he 
gave  to  him  another  mortgage  on  the  said  tavern  lot  and  another 
lot  of  about  thirteen  acres  and  an  half,  in  the  same  township,  to 
secure  the  payment  of  four  hundred  dollars. 

On  the  first  of  April,  eighteen  hundred  and  twenty-three,  he 
65 
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executed  to  him  a  third  mortgage  oo  both  lots,  to  secure  the  pay- 
meut  of  three  hundred  dollars. 

Besides  these,  there  was  a  mortgage  on  the  thirteen  and  an 
half  acre  lot,  for  one  hundred  and  fifty  dollars,  dated  the  twenty- 
fourth  of  April,  eighteen  hundred*  and  four,  which  was  subse- 
quently assigned  to  the  said  William  P.  Deare. 

The  complainant's  bill  is  filed  upon  these  four  luortgages,  to 
foreclose  the  equity  of  redemptiorr,  and  for  a  saJe  of  the  pre- 
mises. 

On  the  ninth  of  November,  eighteen  hundred  and  thirty, 
Charles  H.  Wharton  and  Ann  Wharton  his  wife,  recovered  a 
judgment  against  Andrew  Rowan,  in  the  supreme  court,  for 
nine  hundred  and  fourteen  dollars  and  thirty  cents ;  and  an  ex- 
ecution issued  on  the  judgment,  by  virtue  of  which  Andrew 
Snowhill,  sheriff  of  the  county  of  Middlesex,  levied  on  the  two 
lots  above  mentioned,  and  on  a  wood  lot  containing  about  fifteen 
acres.  These  were  subsequently  sold  at  sheriff's  sale.  The 
wood  lot  brought  six  hundred  dollars,  and  the  tavern  house  and 
lot  three  hundred  dollars.  Both  these  were  purchased  by  Alex- 
ander Hamilton,  as  agent  for  the  plaintiffs  in  execution.  The 
thirteen  and  an  half  acre  lot  was  purchased  by  Samuel  S.  Deare, 
for  five  hundred  dollars.  Conveyances  were  subsequently  made  ; 
one  to  Charles  H.  Wharton,  for  the  two  lots  purchased  in  his 
behalf,  and  another  to  Samuel  S.  Deare,  who  has  since  convey- 
ed to  Elias  Tice.  After  the  purchase,  Charles  H.  Wharton 
died,  and  his  wife,  as  the  survivor,  became  entitled,  as  it  is 
claimed,  to  the  judgment,  or  what  might  be  due  upon  it ;  and 
she  afterwards  departed  this  life,  having  by  will  disposed  of  her 
property  to  Hannah  Carr,  and  appointed  her  executrix  and 
trustee. 

Upon  this  state  of  the  facts,  no  difllculty  presents  itself  Of 
the  judgment  and  execution  in  favor  of  Dr.  Wharton  and  wife, 
against  Rowan,  six  hundred  dollars  was  paid  by  the  purchase 
of  a  wood  lot,  which  was  not  covered  by  the  complainant's  mort- 
gages. The  purchase  of  the  tavern  lot  extinguished  three  hun- 
dred dollars  more.    To  this  is  to  be  added  the  five  hundred  dol- 
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tars,  for  which  the  thirteen  and  an  half  acre  lot  was  sold  to  Sam- 
uel S,  Deare.  If  any  thing  is  still  due  on  the  judgment,  it 
would  seem  that  ifae  mortgaged  property  is  not  bound  for  the 
payment,  or  at  all  events,  that  the  mortgages  of  the  complainant 
'must  be  first  satisfied 

The  answer  of  Mrs.  Carr,  however,  ^ets  tip,  by  way  of  de- 
fence, that  all  the  proceedings  of  Dr.  Wharton  and  wife,  in  ob- 
taining the  judgment  at  law,  and  in  purchasing  the  two  lots 
under  the  execution,  originated  in  mistake,  and  ignorance  of 
their  own  situation  and  rights ;  that  they  had  in  fact,  at  the  time 
of  the  judgment  and  sale,  a  mortgage  on  the  wood  lot  of  fifteen 
acres,  and  also  on  the  tavern  house  and  lot  of  eleven  acres,  of  a 
prior  date  to  any  of  the  complainant's  mortgages,  given  to  the 
eaid  Charles  R  Whartoe  atid  Ann  his  wife  to  secure  the  pay- 
noent  of  a  bond  and  sealed  bill,  which  bad  been  assigned  to  the 
said  Ann  as  part  of  her  portion  of  her  father's  estate.    There 
can  be  no  doubt  of  the  truth  of  these  allegations.    The  mortgage 
is  produced,  dated  in  April,  eighteen  hundred  and  ten,  regularly 
acknowledged  and  registered — and  was,  of  course,  the  first  lien 
on  the  tavern  house  and  lot.     The  mistake  is  satisfactorily  ac- 
counted for  by  the  feet  that  the  mortgage,  after  being  registered, 
was  never  taken  from  the  clerk's  ofike  by  Dr.  Wharton.    It  re- 
mained there  till  the  year  eighteen  hundred  and  thirty-four,  and 
was  probably  forgotten.   Its  existence  could  not  have  been  known 
to  the  counsel  who  conducted  the  suit  at  law,  or  a  dififerent 
course  would  have  been  pursued.    Under  these  circumstances 
the  defendant,  Mrs.  Carr,  who  is  the  only  one  of  the  defendants 
having  any  interest,  insists  that  she  ought  not  to  be  prejudiced 
hy  the  mistake.    So  far  as  concerns  the  wood  lot  of  fifteen  acres, 
which  was  not  covered  by  the  complainant's  mortgage,  and 
which  was  purchased  by  Dr.  Wharton  for  six  hundred  dollars, 
she  is  willing  that  the  amount  be  credited  on  the  judgment.    As 
to  the  tavern  lot,  purchased  for  three  hundred  dollars  by  Dr. 
Wharton,  no  possession  has  ever  been  taken  under  the  sale,  and 
she  submits,  that  as  the  purchase  was  made  under  a  total  mis- 
apprehension of  right,  she  ought  not  to  be  compelled  to  credit  the 
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three  hundred  dollars  on  the  judgment,  but  that  the  loi  should 
be  resold,  and  the  balance  of  the  judgment,  after  deducting  the 
six  hundred  dollars,  be  first  satisfied  out  of  the  proceeds,  and  the 
residue  be  applied  to  pay  the  complainant's  mortgage. 

As  the  case  now  stands.  Dr.  Wharton  is  to  be  conudered  as  a 
purchaser  at  sheriff's  sale  of  the  mortgaged  property,  or  rather 
of  the  equity  of  redemption,  under  his  own  judgment.  Upon 
general  principles,  the  debt  is  extinguished  to  the  amount  of  the 
purchase  money.  By  the  purchase,  and  the  acceptance  of  a 
deed,  the  amount  bid  operates  as  a  payment  pro  tarUo  ;  and  it 
must  be  so  considered  in  this  case,  unless  the  peculiar  cifcum- 
stances  set  up  by  this  defendant  shall  operate  to  take  it  out  of 
ihe  general  rule.  The  case  is  not  materially  varied,  as  I  appre- 
hend, by  the  fact  that  this  was  a  joint  debt  to  Mr.  and  Mrs. 
Wharton,  and  the  mortgage  a  joint  mortgage.  The  suit  was 
Od  the  bond,  to  recover  the  debt,  and  not  on  the  mortgage,  to 
get  possession  of  the  land,  or  to  foreclose  the  equity  of  redemp- 
tion. If  they  are  to  be  considered  in  the  light  of  joint  creditors, 
having  a  joint  judgment  and  execution,  either  one  had  a  right 
to  receive  the  debt  or  release  it.  A  payment  to  one  was  a  pay- 
ment to  both.  The  purchase  of  the  tavern  property  for  three 
hundred  dollars,  and  the  acceptance  of  the  title,  was  equivalent 
to  payment  on  the  part  of  Rowan  to  Dr.  Wharton,  and  Mrs. 
Wharton  and  her  executor  is  precluded  from  denying  it.  If  they 
are  considered  as  husband  and  wife,  and  if  this  was  the  wife's 
property  originally,  the  suing  out  of  the  execution  on  the  judg- 
ment, according  to  some  of  the  authorities,  divested  the  right 
of  the  wife,  and  gave  possession  to  the  husband.  If  he  had 
died  after  execution  issued,  his  representatives,  and  not  the  wife, 
would  have  been  entitled  to  the  benefit  of  it :  Bond  v.  Simmons^ 
S  Aik.  20 ;  I  Roper's  Husb.  and  Wife,  209.  But  however 
this  may  be,  it  is  clear  that  the  husband  had  a  right  to  receive 
the  money.  Even  if  it  had  been  owing  to  the  wife  alone,  in  her 
own  name,  he  would  have  had  this  right,  and  the  receipt  would 
have  divested  her  title.  So  he  could  have  assigned  it :  Bash  v. 
Dalway,  3  Atk.  633 ;  Golds.  160 ;  Moore,  462 ;  Doswell  v« 
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EnrUj  12  Ves.  473 ;  1  Raper^  216.  Or  lie  might  have  released 
find  discharged  it:  2  Kenfs  Com,  114. 

According  to  the  showing  of  the  defendant,  Mrs.  Carr,  this 
debt  from  Rowan  was  not  due  to  Mrs.  Wharton,  dunisola.  It 
was  property  that  came  to  the  wife  after  marriage.  It  became 
ihe  properly  of  the  husband  immediately,  and  the  representative 
of  the  wife  can  have  no  just  ground  of  complaint,  that  Dr. 
Wharton  acted  as  he  did  in  the  premises,  or  that  he  and  those 
daiming  under  him  should  now  be  held  bound  by  his  act. 

The  mortgage  estate  was,  no  doubt,  a  joint  estate,  so  far  as 
such  an  estate  can  vest  in  husband  and  wife.  They  were  both 
seized  of  the  entirety,  and  the  survivor  was  entitled  to  the  estate. 
It  is  now  vested  in  the  defendant,  Mrs.  Carr,  for  it  has  never  been 
extinguished  ;  but  it  is  worth  no  more  than  the  balance  due  on 
the  execution,  that  being  the  balance  of  the  debt  the  mortgage 
was  intended  to  secure,  and  may  be  defeated  by  the  payment  of 
chat  balance. 

The  question,  then,  recurs;  Can  Dr.  Wharton,  or  those 
claiming  under  him,  be  relieved  against  his  mistake— or  rather, 
his  ignorance — and  be  placed  in  the  same  situation  as  before  the 
purchase  and  acceptance  of  the  deed  ? 

Upon  this  point,  I  am  brought  to  the  conclusion  that  this  court 
has  no  power  to  give  aid  to  the  defendant.  There  is  no  pretence 
of  fraud  or  misrepresentation  on  the  part  of  the  vendor.  Both 
parties  were  alike  ignorant  of  the  fact,  that  there  was  a  mort- 
gage in  favor  of  Dr.  Wharton  and  wife,  prior  to  the  judgment. 
The  sale  and  purchase  were  in  good  faith,  and  the  means  of 
information  were  open  to  both.  Under  thee  circumstances,  it 
appears  to  be  settled  that  a  court  of  equity  will  not  interfere. 

There  are  a  great  variety  of  cases  in  which  relief  will  be 
afforded ;  so  many,  indeed,  as  to  have  given  rise  to  the  general 
rule,  that  an  act  done,  or  a  contract  made,  under  a  mistake  or 
ignorance  of  a  material  fact,  is  voidable  and  relievable  in  equity. 
The  rule  has  a  number  of  important  qualifications  or  excep- 
tions, and  these  are  often  as  important  as  the  rule  itself.  The 
fact  as  to  which  mistake  or  ignorance  n  alleged,  must  be  a  ma- 
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terial  fact,  essential  to  its  character,  and  an  efficient  cause  of  its 
concoction-:  1  Evans  Pothier  on  Oblig.  Pt.  1,  ch.  1,  art.  9, 
n.  17, 18 ;  Bingham  v.  Bingham,  1  Ves.  sen.  126.  And  evea 
that  is  not  in  all  cases  sufficient.  The  fact  must  also  be  such  as  the 
party  could  not,  by  reasonable  diligence,  get  knowledge  of  when 
he  was  put  upon  inquiry ;  for  relief  will  not  be  afforded  to  cul- 
pable negligence :  1  Fonb.  Eq.  B.  1,  ch.  3,  s.  3 ;  Penny  v.  Mar- 
tin,  4  John.  Chan.  R.  566.  And  where  the  fact  is  equally  un- 
known to  both  parties ;  or  where  each  has  equal  and  adequate 
means  of  information,  and  both  have  acted  in  good  faith,  the 
court  will  not  interfere :  1  Pow.  on  Cont.  200 ;  I  Fonb.  Eq. 
B.  1,  ch.  2,  s,  7,  note  {v.) 

These  material  qualifications  render  it  neceesary  that  the  rule 
should  be  received  with  caution,  and  that  cases  supposed  to  be 
within  it  should  be  carefully  examined. 

Justice  Story,  in  his  late  treatise  on  equity  jurisprudence,  re- 
marks on  this  subject,  that  the  general  ground  on  which  all  these 
distinctions  proceed  Is,  that  mistake  or  ignorance  of  facts  in  par- 
ties is  a  proper  subject  of  relief,  only  when  it  constitutes  a  mate- 
rial ingredient  in  the  contract  of  the  parties,  and  disappoints 
their  intentions  by  a  mutual  error ;  or  where  it  is  inconsistent 
with  good  faith,  and  proceeds  from  a  violation  of  the  obligations 
which  are  imposed  by  law  upon  the  conscience  of  either  party. 
But  where  each  party  b  equally  innocent,  and  there  is  no  con- 
cealment of  facts  which  the  other  party  has  a  right  to  know,  and 
no  surprise  or  imposition,  the  mistake  or  ignorance,  whether 
mutual  or  unilateral,  is  treated  as  laying  no  foundation  for  equi- 
table interference.  It  is  strictly  damnum  absque  injuria : 
1  Story's  Eq.  163. 

The  same  conclusion  is  drawn  by  Jeremy,  in  his  treatise  on 
Equity  Jurisdiction,  366 ;  and  is  recognized  by  Sugden,  in  his 
Law  of  Vendors,  9th  edit.  255. 

There  are  some  cases  which  hold  a  contrary  doctrine.  The 
most  important  is  one  in  the  exchequer,  Hitchcock  v.  Giddings, 
4  Price,  135 ;  in  which  chief  baron  Richards  relieved  from  a 
contract  on  the  ground  of  mistake,  although  there  was  no  fraud 
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from  knowledge,  or  concealment  on  the  part  of  the  vender* 
Some  broad  doctrines  are  assumed  in  the  opinion,  which  need 
confirmation.  Lord  Eidon  subsequently  expressed  considerable 
doubt  as  to  their  soundness:  Sugd.  266;  and  I  think  ihe  au^ 
thorily  of  the  case,  is  much  shaken,  when  it^  is  seen  that  the 
chief  baron  puts  himself,  at  least  in  one  part  of  his  opinion^  oa 
the  ground  that  it  was  a  case  of  fraud,  though  of  entire  igno- 
rance on  both  sides. 

In  Skillman  and  Wife  v.  Teeple^  Saxt.  2.32,  the  contract 
was  set  aside,  not  stmfrfy  on  the  ground  of  mistake,  but  because 
the  party  was  influenced  by  the  advise  of  interested  persons  to 
make  an  arrangement  which  proved  destructive  of  her  claims. 
This  was  held  suflicient  to  warrant  an  interference. 

Without  going  further  into  the  general  question,  I  conclude 
that  the  defendant  is  not  entitled  to  the  relief  she  seeks — the 
case  resting  on  ignorance  alone,  and  there  being  no  imputation 
of  fraud. 

There  are  other  circumstances  which  satisfy  me  that  this  con* 
elusion  is  right,  and  that  the  claim  of  the  defendant  should  be 
dismissed.  One  is  that  the  mortgage,  of  which  Dr.  Wharton 
was  ignorant,  was  his  own  mortgage,  given  to  himself  and  wife. 
It  was  in  his  own  possession  in  law,  and  under  bis  own  control. 
And  yet  so  great  was  his  negligence,  that  the  instrument  was 
suffered  to  lie  in  the  clerk's  office  till  actually  forgotten.  A  party 
who  manifests  so  much  inattention  to  his  own  concerns,  cannot 
complain  if  a  court  of  equity  shall  refuse  him  any  assistance. 

Another  circumstance  is,  that'  the  mortgage  being  registered, 
was  legal  notice  of  its  existence  to  the  whole  world,  and  cer- 
tainly to  the  mortgagee  as  well  as  any  one  else.  If  a  stranger 
purchase  property  at  sheriff's  sale,  subject  to  legal  incumbrances 
on  record,  and  makes  no  inquiry  whatever  about  them,  can  he 
come,  after  paying  the  purchase  money  and  taking  a  deed,  and 
avoid  the  whole  on  the  ground  of  ignorance  ?  Such  a  prayer 
could  not  be  entertained  for  a  moment  On  what  better  ground 
does  the  defendant  stand  ?    Has  she  as  much  equity  ? 

The  last  I  will  advert  to  b,  that  the  complainant  in  this  cause 
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was  DO  party  io  any  of  these  traosactioDS.  She  is  only  coose^ 
quentially  interested.  The  situation  of  advantage  which  ehe 
occupies  in  reference  to  the  defendant,  was  brought  about  by  the 
Toluntary  act  of  Dr.  Wharton^  and  not  through  her  interfereoce^r 
She  is  entitled  to  hold  it  unless  a  clear  case  of  equity  is  made 
out  against  her — which  has  not  been  done. 

Let  there  be  a  decree  for  a  sale  of  the  mortgaged  premises,  to 
pay,  1.  The  complainant's  costs  ;  2.  The  balance  of  defendant's 
mortgage  after  deducting  the  purchase  money,  or  amoutit  of  the 
first  sale }  3.  The  complainant's  debt ;  and  4.  The  costs  of  the 
defendant. 

Decree  accordingly. 


Dr,  James  VANBfEXEa  v.  Tuomas  Jones,  Executor  of  Tho 
MAs  Jones,  deceased. 

Tb»n  can  be  no  doubt  of  the  power  of  the  court  of  ehanoery  to  look  inta 
the  judgmonta  of  other  courta,  and  to  set  them  aeide  on  the  ground  of 
fraud. 

The  deereea  of  ecclesiastical  courts,  and  of  this  court,  will  be  relieved  against 
or  atoided  on  the  same  ground. 

The  power  and  jurisdiction  of  this  court  over  decrees  in  chancery,  is  not 
taken  away  or  abridged  by  that  clanee  of  the  statute  of  New4ersey  which 
enacts,  that  the  sentence  or  decree  of  the  orphans'  court  shall  be  condo- 
sive  upon  all  parties,  except  in  certain  speci6ed  cases,  where  the  account 
may  be  opened  by  the  court  itself.* 

An  executor,  who  was  also  an  agent  or  trustee  of  the  testator  in  his  life  time, 
after  the  final  settlement  of  his  accounts  as  executor  in  the  orphans'  court, 

.  oannot  be  called  on  to  account  in  equity  as  such  trustee.  There  can  be  no 
separate  aocovnting  in  the  two  different  capacities. 

A  court  of  equity  exercises  the  power  of  setting  aside  decrees  of  the  orphans' 
court  for  fraud,  not  on  the  ground  of  concurrent  jurisdiction,  but  by  reason 
of  an  inherent  authority,  growing  out  of  the  principles  and  constitution  of 
the  court,  and  extending  itself  over  judgments  of  courts  of  every  descrip*' 
i&on. 

«  See  act  of  13(h  June,  18^,  see.  33,  Rev.  Lawh  776^ 
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When  and  under  what  circometances  may  fraud  operate  to  impeaeh  a  decreet 
Will  fraud  in  the  incipient  stage  of  a  transaction  be  sufficient  to  overturn 
a  decree  subsequently  obtained,  when  the  party  complaining  of  it  was  ap. 
prised  of  the  facts  on  the  trial,  and  had  within  his  power  the  means  of  in- 
vestigation ;  or  n  it  to  be  confined  to  fraud  in  procuring  the  deeree  ? — 
Qu<tre. 

In  cases  of  family  agreements  and  compromises,  there  must  always  be  a  mvu 
tual  trust  and  confidence  between  the  parties;  and  if  there  is  any  conceal- 
ment  of  material  facts,  the  compromise  wil!  be  held  invalid. 

The  inventory  presented  to  the  surrogate  by  an  executor,  should  contain  a 
specific  enumeration  of  the  goods,  chattels  and  credits  of  the  testator ;  a 
paper  containing  items,  thus—"  cash,  bonds  and  notes,*—"  household  goodtf 
and  kitchen  furniture,**  is  not,  strictly  speaking,  an  inventory,  and  may 
properly  be  rejected  as  such  by  the  surrogate. 

Jeffers  and  Southard,  for  complainant. 

Field  and  Wall,  for  defendant. 

The  Chancellor.  Thomas  Jones,  late  of  the  county  of 
Salenij  died  on  the  second  of  September,  eighteen  hundred  and 
twenty-nine,  at  the  age  of  seventy-nine  years.  In  his  will,  which 
bears  date  on  the  fifth  of  July,  eighteen  hundred  and  twenty- 
three,  he  appointed  his  son,  Thomas  Jones,  and  his  sons-in-law, 
Doct.  James  Vanmeter  and  David  6.  Smith,  his  executors ;  and 
after  making  sundry  dispositions  of  real  and  personal  estate,  he 
bequeathed  all  the  residue  of  his  estate  to  his  four  children,  viz.: 
Mary  Yorke,  Ruth  Vanmeter  the  wife  of  the  complainant, 
Thomas  Jones,  and  Martha  I.  Smith  the  wife  of  David  B. 
Smithj  in  equal  shares.  On  the  seventeenth  of  September, 
eighteen  hundred  and  twenty-nine,  the  will  was  proved  before 
the  surrogate  of  Salem  by  Thomas  Jones,  one  of  the  executors, 
the  other  two  having  previously  renounced.  On  the  twenty-first 
of  the  same  month  of  September,  James  Vanmeter  gave  to  the 
executor  an  instrument  under  his  hand,  in  which  he  acknow- 
ledged to  have  received  of  the  said  executor  three  thousand  dol^ 
lars,  and  all  the  crop  of  wheat,  rye  and  oats  already  raised  by 
Andrew  Remster  for  Thomas  Jones,  deceased,  and  all  the  crop 
66 
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of  corn  on  ibe  RemaCer  place,  in  iuU  for  the  share  of  the  persooaf 
estate  bequeathed  to  his  wife,  Ruth  YaDmeter,  by  the  said  last 
will  of  her  father ;  aud  thereby  exonerated  him,  the  said  execu- 
tor, from  the  payment  of  any  further  sum,  let  the  ne(  balance 
be  what  it  might ;  with  a  condition,  that  if  on  the  settlemenief 
the  estate  it  should  not  yield  a  dividend  equal  lo  ihat  amount, 
he  the  said  Vanmeter  should  not  be  liable  to  refund. 

In  February,  eighteen  hundred  and  thirty,  the  executor  ex- 
hibited his  final  account  in  the  surrogate's  office  for  allowance  ; 
by  which  it  appeared  that  the  net  balanqe  n\  hi^  hands,  tQ  be 
divided  as  a  residuum,  according  to  the  will,  was  thirteen  thou- 
sand three  hundred  and  forty-three  dollars  and  thirty-nine  cents. 

In  eighteen  hundred  and  thirty-three,  the  complainant  com- 
menced a  suit  in  the  supreme  court  against  the  executor,  in 
which  he  sought,  as  appears  by  the  record,  to  recover  for  ser- 
vices rendered  to  the  testator  as  physician  for  a  number  of  years; 
and  also  to  recover  his  full  proportion  or  fourth  pait  of  the  resi- 
duum of  the  estate.  This  suit  was  afterwards  tried  before  a 
jury,  and  a  verdict  was  rendered  for  the  defendant. 

The  complainant  then  filed  his  bill  in  this  court  against  the 
executor,  in  which  he  seeks,  on  the  ground  of  misrepresentation 
and  concealment,  and  of  various  acts  of  fraud,  to  charge  the 
defendant,  as  trustee  and  executor,  with  divers  large  sums  of 
money,  in  which  he  is  equitably  indebted  to  the  estate,  and  for 
which  he  ought  as  executor  to  have  accounted.  He  insists  that 
the  receipt,  and  also  the  settlement  and  decree  in  the  orphans' 
court,  were  obtained  by  fraud  ;  and  he  asks  '^  that  a  general  ac- 
eount  may  be  taken  between  the  said  Thomas  Jones,  as  well  as 
agent  and  trustee  of  the  said  testator  as  executor,  and  that  he 
be  decreed  to  pay  to  the  complainant  the  one  fourth  part  of  what 
may  be  found  due  on  taking  the  said  account" 

The  complainant's  charges  of  fraud  and  misconduct  on  the 
part  of  the  defendant,  may  be  embraced  within  the  following 
heads : — 

1.  That  with  the  view  of  getting  all  the  estate  in  his  own 
hands,  and  the  better  to  conceal  his  own  indebtedness  and  mis- 


OGfTOHER  TERM,  183«.  Sift 

[Voinieler  ▼.  Ei^of  JoMi.] 
application  of  Us  father's  fands,  the  defendant  fraudulently  In- 
duced Jainea  Vaonfieter  and  David  B.  Smith,  who  were  nanved 
with  him  as  executors  in  the  will,  to  renounce  the  office. 

2.  That  he  then,  by  concealment  and  misrepresentation,  ot)- 
lained  from  the  complainant  a  receipt  and  discharge  for  all  tbttt 
part  of  the  personal  estate  which  was  given  to  hie  wife  in  the 
will. 

3.  That  the  appraisement  was  illegally  and  fraudulently 
made. 

4.  That  the  note  mentioned  in  the  will,  the  principal  cf 
which  was  to  be  accounted  for  by  the  executor,  was  not  included 
in  the  appraisement 

5.  That  the  executor  has  not  accounted  for  ihe  moneys  recei- 
ved by  him  as  agent  for  his  father,  while  he  transacted  his  busi- 
ness for  three  years  before  his  death. 

6.  That  the  decree  of  the  orphans'  court,  as  containing  and 
declaring  the  balance  in  the  hands  of  the  executor,  was  procured 
by  fraud,  and  should  be  set  aside. 

There  can  be  no  doubt  of  the  power  of  this  court  to  look  into 
the  judgments  of  other  courts,  and  to  set  them  aside  on  the 
ground  of  fraud.  The  decrees  of  ecclesiastical  courts  have  often 
been  relieved  against  on  this  ground :  Vanbrough  v.  Cock  and 
cU.,  1  Ch.  Ca,  201  ;  Bissell  and  al.  v.  Axtell  and  ai.j  2  Vem. 
47.  And  so,  in  like  manner,  have  awards :  Ld.  Lonsdale  t. 
LUtledalCj  2  Veset/^  451 ;  and  verdicts:  Williams  v.  Lee,  3  Atk. 
223 ;  Bateman  v.  WUloe,  I  Scho.  and  Lef.  201  ;  and  judg- 
ments at  law :  Barnesley  v.  Powell,  1  Ves.  sen,  119;  Gaines- 
borough  V.  Gifford,  2  P.  Wms.  424 ;  Humphreys  v.  Hum- 
phreysj  3  P.  Wms,  394.  And  even  decrees  of  this  court  may 
be  avoided  for  the  same  cause :  Loyd  v.  Mansell,  2  P.  Wms. 
73 ;  Galley  v.  Baker,  Ca.  Temp.  Talb.  201 ;  Bradish  v. 
Gee,  Amb.  229. 

And  with  regard  to  decrees  of  the  orphans'  court,  on  the  final 
settlement  of  accounts,  although  the  legislature  has  declared  that 
the  sentences  or  decrees  of  those  courts  shall  be  conclusive  upon 
all  parties,  and  exonerate  and  discharge  them  from  the  claims  of 
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creditofB,  except  in  certain  specified  cases,  when  the  accounts 
may  be  x>pened  by  the  courts  themselves ;  yet  it  has  been  decided 
here,  on  demurrer,  that  tlie  power  and  jurisdiction  of  this  court 
18  not  taken  away  or  abridged  by  that  enactment ;  and  that  the 
decrees  of  the  orphans'  courts  may  be  looked  into  and  relieved 
against  on  the  ground  of  fraud  :  Burtis  and  al.  v.  AdmWs  of 
Barzillai  Hopkins^  January  term,  1823.  This  is  no  longer  an 
open  question. 

The  complainant  in  this  case  is  concluded  by  the  decree,  un- 
less it  can  be  avoided  on  the  ground  of  fraud.  An  attempt  has 
been  made  to  charge  him  in  the  separate  capacity  of  agent  or 
trustee — upon  the  principle  that  during  the  latter  years  of  the 
testator's  life,  when  he  was  infirm,  and,  as  is  alleged,  incapable 
4if  tj-ansacting  business^  the  defendant  had  the  management  of 
bis  pecuniary  affairs ;  and  that  as  he  was  not  then  executor,  he 
may  be  called  to  account  as  trustee.  I  apprehend  there  is  no 
foundation  for  this  distinction.  If  there  was  any  indebtedness 
or  liability  to  the  estate  on  the  part  of  the  defendant,  it  was  bis 
4luty  to  account  for  it  as  executor.  If  he  had  any  funds  in  his 
hands,  they  constituted  so  much  of  the  assets  of  the  estate,  and 
were  to  be  brought  in  to  be  disposed  of  in  a  due  couise  of  admin- 
istration. They  could  be  reached  by  creditors  or  legatees  only 
through  that  medium.  There  can  be  no  separate  accounting  in 
ibe  two  different  capacities.  And  there  is,  therefore,  nothing  in 
ibe  case  to  take  it  out  of  the  general  rule. 

In  looking  at  this  matter  of  fraud,  it  may  be  useful  to  inquire 
vl^Uf  and  under  what  circumstances,  fraud  may  operate  so  as 
io  impeach  a  decree,  or  a  judgment — for  both  stand  upon  the 
same  foot.  Will  fraud  or  misrepresentation  in  the  incipient 
•tage  of  a  transaction,  be  sufi^cient  to  overturn  a  verdipt  or 
judgment  subsequently  obtained,  when  the  party  complaining  of 
it  was  apprised  of  the  facts  on  the  trial,  and  had  within  his 
power  the  means  of  investigation,  and  either  omitted  to  make 
use  of  them  or  used  them  ineffectually  ?  Or  is  it  to  be  confined, 
in  the  language  of  some  of  the  books,  to  fraud  in  procuring  and 
obtaining  the  decree  ? 
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The  present  case  will  illustrate  my  roeaDing.  The  defeodaoi 
is  charged  with  procuring  the  renunciation  of  James  Yanmeter 
end  David  B.  Smith,  who  were  named  as  co-executors,  by  frau* 
dulent  means  and  for  fraudulent  purposes.  Admitting  the  fact 
to  be  so,  and  that  the  party  might  have  avoided  the  act  of  renun- 
ciation, but  did  not,  is  it  a  ground  for  setting  aside  the  final  de- 
cree upon  the  accounts  of  the  executor  who  thus  procured  the 
renunciations?  Suppose  the  release  or  discharge  to  have  been 
procured  by  misrepresentation  or  concealn>ent,  so  as  to  render  it 
invalid  in  equity,  will  that  affect  the  decree  ?  Will  the  fact  that 
the  note  was  not  included  in  the  appraisement  be  sufficient? 
The  party,  it  will  be  seen,  after  the  occurrence  of  all  these  cir- 
cumstances, has  permitted  a  final  decree  to  be  made  by  a  proper 
tribunal,  in  which  he  had  a  full  opportunity  of  being  heard  by 
witnesses,  and  of  sifting  the  conscience  of  the  executor  by  an 
open,  personal  examination,  if  he  thought  fit  to  do  so. 

In  the  case  of  Buriis  v.  Hopkin^^  already  alluded  to,  it  was 
charged  by  the  creditors,  that  one  of  their  number  agreed  to  at- 
tend and  file  exceptions  to  the  account  of  the  administrators  in 
behalf  of  all,  and  was  appointed  agent  to  do  so ;  and  that  the 
administrators,  being  cognisant  of  the  fact,  paid  him  his  claim, 
and  gave  him  a  premium  not  to  appear.  This  was  an  instance 
of  direct  fraud  in  obtaining  their  settlement  and  decree,  and  was 
certainly  within  the  power  of  the  court.  So  in  the  present  case, 
that  part  of  the  bill  which  charges  the  defendant  with  preventing 
a  full  investigation  of  the  case  in  the  orphans'  court,  by  the  com- 
promise effected  with  David  B.  Smith,  may  be  within  the  ad- 
mitted power  of  the  court.  But  as  to  some  of  the  matters  com- 
plained of,  I  have  strong  doubts  of  the  propriety  of  any  interfe- 
rence at  this  time  by  this  court 

It  is  true  the  complainant  here  was  not  actually  a  party  to  the 
proceedings  in  the  orphans'  court;  but  why  did  he  not  come  in 
and  make  himself  a  party  1  The  proceedings  were,  in  a  certain 
sense,  against  him  and  all  other  parties  interested.  They  were 
to  be  final.  The  account  was  before  him.  It  was  open  to  his 
investigation ;  and,  upon  ordinary  principles,  he  should  be  con^ 
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otttded.  He  says,  it  is  true,  id  general  terms,  that  the  investiga- 
tion, so  far  as  it  proceeded,  in  the  orphans'  court,  fully  disck»ed 
to  him  the  fraud  which  had  been  practised  on  him  in  obtainiogr 
tbe  receipt  for  the  said  legacy ;  but  he  does  not  disclose  what 
were  the  facts  and  circumstances  which  (hen  came  to  his  know- 
ledge, so  as  to  enable  the  court  to  judge  whether,  with  ordinary 
diligence,  he  might  not  have  discovered  them  before,  and  whe- 
Uier  be  might  not  have  had  the  full  advantage  of  them  all,  if  he 
had  thought  proper  to  file  exceptions  to  the  account. 

And,  then,  with  regard  to  the  judgment  of  the  supreme  court; 
it  is  final  between  the  parties,  so  far  as  the  matters  involved  in 
this  controversy  were  directly  at  issue.  It  is  plain  from  the  re- 
cord, that  the  complainant  sought  to  recover  in  that  suit  the 
amount  of  his  distributive  share,  according  to  the  account  as  set- 
tled in  the  orphans'  court.  It  is  distinctly  declared  for  in  two  of 
tbe  counts.  This  could  be  done  only  on  the  assumption  that  tbe 
release  was  void,  and  that  he  was  not  concluded  by  it.  That 
iwue  was  found  with  the  defendant.  It  established  the  re- 
lease. This  suit  in  the  supreme  court  was  brought  after  the  in- 
vestigation in  the  orphans'  court,  at  which  time  the  complainant 
alleges  he  discovered  the  imposition  that  had  been  practised  on 
him.  With  a  full  knowledge,  then,  of  all  the  facts,  be  brought 
a  suit,  founded  in  part  on  the  decree  of  the  orphans'  court.  He 
sought  to  recover  in  the  face  of  his  receipt,  and  failed. 

He  comes  now  into  this  court  to  have  that  matter  re-investiga- 
ted. It  is  not  shown  that  the  subject  was  incapable  of  being 
discussed  there,  or  that  the  court  of  law  had  not  full  jurisdiction. 
It  is  not  alleged  that  the  verdict  was  obtained  by  fraud,  or  that 
Ibe  defendant  had  any  unconscientious  advantage  at  law,  which 
equity  will  either  put  out  of  the  way,  or  restrain  him  from  using. 
So  far,  then,  as  this  part  of  the  case  is  concerned,  is  it  not  a 
request  for  a  new  trial  ?  And  is  this  court  at  liberty  to  grant  a 
new  trial  under  such  circumstances? 

It  does  not  alter  the  case,  according  to  my  view  of  it,  that  in 
matters  of  executors'  accounts  and  settlements,  this  court  has  a 
concurrent  jurisdiction  with  the  orphans'  court    It  exercises  tbe 
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power  of  seuing  aside  decrees  for '^  fraud,  not  on  flid  ground  of 
concurrent  jurisdiction,  but  by  reason  of  an  ancient,  or  rattier 
an  inherent  authority  growing  out  of  the  very  principles  and 
constitution  of  the  court,  and  extending  itself  over  the  judg- 
ments of  courts  of  every  description. 

From  these  premises,  I  am  strongly  inclined  to  think  the 
complainant  does  not  stand  in  a*  situation  which  entitles  him  to 
have  all  the  matters  of  which  he  complains  investigated  anew, 
upon  the  allegation  that  there  is  fraud  in  them  or  in  some  of 
them,  and  thus  avoid  the  judgment  at  law  and  also  the  solemn 
decree  of  the  orphans'  court.  But  as  the  defendant  has  not  in 
his  answer  prayed  any  benefit  from  the  judgment  of  the  supreme 
court,  or  distinctly  set  it  up  as  a  bar  to  any  part  of  the  inquiry  ; 
and  as  there  are  more  charges  which,  if  substantiated,  may  be 
sufficient  to  impeach  the  decree  of  the  orphans'  court,  and  these 
are  connected  with  others  of  a  more  doubtful  character ;  and  also 
as  the  matter  has  been  argued  and  fully  canvassed  on  the  merits 
on  both  sides,  I  prefer  to  look  into  the  facts  of  the  case,  and  see 
whether  any  of  the  charges  of  fraud  are  sustained  by  the  evi- 
dence, and  if  so,  whether  they  are  of  such  a  character  as  should 
in  equity  impeach  the  decree. 

The  first  charge  of  fraud  relates  to  the  procurement  of  the 
renunciation  of  the  office  of  executor  on  the  part  of  David  B» 
Smith  and  the  complainant. 

On  this  subject  the  bill  charges,  that  the  executor,  having 
previously  determined  to  retain  possession  of  most  of  the  personal 
estate  of  the  testator,  did  not,  on  occasion  of  the  reading  of  the 
will,  produce  any  account  or  statement  of  the  property  or  money 
or  income  of  the  testator ;  but  on  being  asked  some  questions  in 
relation  thereto,  the  morning  after,  he  pretended  to  take  oflTence, 
and  immediately,  and  without  any  cause  or  provocation  being 
given,  sought  to  quarrel  with  the  complainant,  declared  that  he 
would  not  act  with  him  as  executor,  and  demanded  that  be 
should  renounce  the  office.  He  refused  to  have  the  will  inspect- 
ed, or  to  ofler  it  for  probate,  until  complainant  and  Smith  should 
renounce  ;  represented  it  as  the  dying  request  of  his  father  ttiat 
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be  should  settle  the  estate,  and  oflered  to  do  it  without  commiV' 
81008.  Finding  thai  he  was  determined  upon  an  open  family 
rupture,  complainant  was  compelled  by  his  hostility  to  renouQcer 
the  office  of  executor.  He  then  applied  to  David  B.  Smith,  and 
when  he  found  his  offers  of  settling  the  property  were  likely  to 
£ul,  he  threatened  to  enter  up  judgment  against  Smith  on  bis 
bonds^  and  ruin  him  and  destroy  the  peace  of  his  family  ;  and 
under  these  threats  and  circumstances,  Smith  also  renounced ; 
and  Mary  Yorke  having  also  renounced,  the  defendant  was  now 
sole  executor. 

The  defendant,  in  his  answer,  admits  that  he  declined  acting 
with  the  complainant  as  an  executor,  but  denies  that  he  pretend-^ 
ed  to  take  offence  or  sought  a  quarrel.  He  says,  that  from  the 
momeoi  the  will  was  read,  the  complainant  nuinifesied  the  mosi 
deadly  hostility  against  him.  He  declared  that  he  would  make 
this  defendant  exhibit  an  account  of  all  the  moneys  received  and 
expended  by  him  during  the  last  three  years  of  his  father's  life, 
and  of  all  the  meals  he  had  eaten  in  his  father's  house  during 
that  time.  He  refused  to  execute  a  quit-claim  to  Lewis  L. 
Yorke,  according  to  the  request  of  the  testator,  for  twelve  acre? 
of  land  which  were  not  included  in  the  will.  He  refused  to  let 
Mary  Yorke,  the  widow,  retain  the  household  furniture  and  pro- 
perty at  the  appraisement,  but  insisted  they  should  be  sold  and 
the  most  made  of  them.  He  also  uttered  offensive  charges  and 
made  insinuations  against  the  defendant,  which  he  was  obliged, 
out  of  self-respect,  indignantly  to  repel.  These,  the  defendant 
says^  were  the  causes  of  the  rupture,  and  the  reasons  which  in^ 
duced  bim  to  decline  acting  with  the  complainant  in  the  settle- 
ment of  the  estate.  The  defendant  denies,  also,  that  he  made 
i^se  of  any  threats  to  induce  David  B.  Smith  to  renounce,  such 
as  the  complainant  has  set  forth. 

The  charge,  so  far  as  relates  to  the  means  used  to  induce  a 
renunciation  on  the  part  of  Dr.  Vanmeter,  is  rather  vague  in  its 
character,  and  with  perhaps  a  single  exception  is  sufficiently  an- 
swered. The  exception  relates  to  the  refusal  to  have  the  will  of 
the  testator  inspected.     To  this  there  is  no  answer.     But  I  cao^ 
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IM  perceive  bow  ihat  was  to  operate  as  an  inducement  for  the 
complainant  to  give  up  the  executorship.  It  is  evident  from  the 
bill  and  answer,  that  a  family  difficulty  commenced  about  the 
lime  of  reading  the  will,  or  soon  after.  Which  party  was  to 
blame,  it  is  not  needful  to  inquire ;  but  in  the  fact  of  its  exist* 
ence  as  between  Dr.  Yanmeter  and  the  executor  at  this  early  pth 
riod,  may  be  found  a  sufficient  motive  for  the  determination  of 
Mr.  Jones  not  to  serve  in  the  office  of  executorJn  connection 
with  bis  brother-in-law,  the  complainant,  without  imputing  to 
him  the  desire  of  getting  the  whole  property  in  his  hands  for  the 
sake  of  taking  an  undue  advantage.  So  far  as  the  charge  is 
denied  by  the  answer,  it  must  pass  for  nothing ;  for  I  do  not  per-* 
ceive  any  evidence  to  support  it. 

That  part  of  it  which  imputes  to  the  defendant  the  use  of  nn- 
manly  threats  towards  David  B.  Smith,  to  compel  him  also  to 
relinquish,  is  very  directly  denied  by  the  answer,  and  this  is  en'-^ 
tirely  corroborated  by  the  testimony  of  Smith  himself,  who  was 
examined  as  a  witness.  He  says  that  Jones  requested  him  to 
renounce,  saying  that  he,  Jones,  could  settle  the  estate  better 
than  any  one  else,  and  he  had  rather  do  it  himself;  but  the  wit* 
ness  expressly  says,  he  does  not  know  that  Jones  ever  made  use 
of  any  persuasion  or  argument  to  induce  him  to  renounce.  The 
threat  about  the  judgment  bonds  was,  according  to  the  testimony 
of  Smith,  two  or  three  weeks  afterwards,  and  bad  relation  to 
different  matters  altogether. 

It  is  very  evident  that  Jones  was  anxious  that  his  brothers-in- 
law  should  not  be  associated  with  him  in  the  settlement  of  the 
estate.  He  admits  that  he  was  desirous  of  settling  it  alone,  al- 
leging that  it  was  his  father's  wish  that  he  should  do  so ;  but  he 
denies  that  in  this  desire  he  was  influenced  by  any  improper  mo* 
tive.  I  do  not  perceive  that  there  is  any  thing  in  this  part  of 
the  case  to  charge  him  with  impropriety  of  motive  or  conduct 

If  Jones  was  bent  on  defrauding  the  family,  of  what  impor* 
tance  was  it  that  he  should  have  the  sole  management  of  the 
estate ;  or  how  were  the  rights  of  Vanmeter  and  Smith  impair- 
ed by  the  renunciation  ?   The  obligatioo  to  account  on  the  one 
67 


530  CASES  IN  CHANCERY, 

[Vasmeter  ▼.  Ez'r  of  Jonei.] 

side,  and  tbe  right  and  power  to  compel  an  account  on  theotber^ 
Btill  remained.  There  is  no  pretence  that  any  of  the  property 
has  been  concealed.  If  Jones  was  indebted  ta  the  estate  for 
large  sums  advanced,  the  debt  was  cancelled  by  the  will,  with 
the  exception  of  the  note,  which  was  to  be  paid.  That  thi^  note 
was  no  longer  in  existence,  was  not  concealed  from  the  parties 
interested.  It  was  communicated  on  the  fifst  occasion  that  offer- 
ed, to  wit,  the  reading  of  the  wiH,  and  before  any  thing  was 
said  about  renunciation.  If  he  had  taken  to  his  own  use  moneys 
received  for  his  father  when-  in  a  state  of  irfibeeility,  for  which 
he  refused  to  account,  their  remedies  against  him  were  not  taken 
away.  They  knew  he  had  acted  for  his  father,  and  the  whole 
subject  matter  was  open  for  investigation.  They  stood  on  aa 
good,  perhaps  better  ground  as  legatees  than  as  co-executors ; 
for  they  have  been  enabled,  in  the  various  stages  of  this  contro- 
versy, to  make  use  of  each  other's  testimony,  as  occasion  might 
require — a  privilege  which  as  co-executors  they  might  not  have 
enjoyed. 

If  the  intention  of  the  defendant  was  to  commit  a  fraud,  it 
appears  to  me  he  took  a  singular  course  to  accomplish  his  object. 
He  began  by  frankly  communicating  just  what  he  ought  to  have 
concealed ;  and  he  used  menaces  and  threats,  when  mildness 
would  have  answered  a  much  better  purpose.  If  he  desired  to 
get  the  whole  assets  in  his  own  hands,  that  he  might  the  more 
easily  withhold  that  part  which  was  supposed  to  be  due  from 
himself,  why  did  he  disclose  the  fact  that  the  note  which  he  was 
required  by  the  will  to  pay,  had  been  given  up  and  cancelled, 
and  would  not  be  accounted  for  as  part  of  the  estate?  Why  did 
he  not  conceal  that  important  fact  until  he  had  accomplished  his 
object  and  found  himself  safely  on  the  vantage  ground  ?  Why 
did  he  unnecessarily  and  without  cause,  according  to  the  com- 
plainant's  showing,  excite  angry  feelings,  the  natural  tendencies 
of  which  were  to  induce  opposition  to  his  wishes?  Upon  the 
ground  assumed  by  the  complainant,  the  whole  matter  is  inex- 
plicable. 

Dismissing  this  part  of  the  case  as  untenable,  I  proceed  to 
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consider  briefly  the  second  charge,  which  relates  to  the  fraudu- 
lent procurement  of  the  receipt  given  by  the  complainant  for  his 
wife's  share  of  the  personal  estate,  under  (he  will. 

In  relation  to  this,  the  bill  states,  in  substance,  that  after  the 
will  was  proved  the  defendant  refused  to  give  any  account  of  the 
estate,  or  have  any  appraisement  of  the  personal  property,  con- 
stantly oflTering  to  settle  with  the  complainant,  declaring  that  his 
wife's  share  would  not  be  quite  three  thousand  dollars ;  that  he 
made  many  eifcuses  to  his  sister,  Mrs.  Vanmeter,  for  his  rude 
and  improper  conduct  towards  her  husband ;  and  stated  that  al- 
though her  share  would  not  amount  to  three  thousand  dollars,  yet 
he  would  make  up  that  sum  and  would  pay  immediately  the 
l^^cy  of  five  hundred  dollars,  bequeathed  to  Thomas  J.  Van- 
meter,  her  son.  That  his  strong  reptesentations  as  to  the  pro- 
perty of  the  testator,  and  his  solemn  declarations  of  his  perfect 
knowledge  therein ;  his  asseverations  that  it  would  not  amount 
to  three  thousand  dollars  apiece,  and  his  professed  repentance  for 
former  misconduct,  induced  the  complainant  and  his  wife,  for 
the  sake  of  avoiding  a  family  dispute,  to  agree  to  accept  the 
three  thousand  dollars  in  full  for  her  share  of  the  estate ;  and  up- 
on receiving  an  assignment  of  bonds,  and  thirty  dollars  and  fifty- 
nine  cents  in  money,  the  complainant  signed  a  receipt  for  the 
said  share. 

To  this  the  defendant  answers,  that  he  has  no  recollection  that 
at  the  time  of  reading  the  will  any  thing  was  said  about  the  pro- 
bable amount  of  the  estate ;  but  a  day  or  two  after,  being  in  com- 
pany with  complainant  and  David  B.  Smith,  the  latter  inquired 
what  the  probable  amount  of  the  personal  estate  would  be.  The 
defendant  answered,  he  did  not  know,  he  had  made  no  esti- 
mate. Complainant  then  observed,  that  the  testator  had  told 
him  it  would  amount  to  about  three  thousand  dollars  for  each  of 
the  residuary  legatees ;  adding,  that  if  any  part  of  Dr.  Rowan's 
bond  was  lost,  it  would  probably  fall  short  of  that  sum.  At  the 
next  interview,  the  defendant  informed  Vanmeter  and  Smith,  he 
had  no  doubt  the  net  amount  of  the  personal  estate  would  exceed 
three  thousand  dollars  apiece  if  no  losses  were  susUiiued.    After 
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this,  DO  commuDicaiion  took  place  directly  od  the  subject  between 
Dr.  Tanraeter  and  himself;  but  a  proposition  was  made  by  the 
complainant  to  him,  through  his  sister,  Mrs.  Yorke,  that  if  be 
vould  agree  to  pay  him  down  the  sum  of  three  thousand  dollars, 
And  would  also  pay  him  bis  son's  legacy  of  five  hundred  dollars, 
be  would  be  satisfied,  and  would  release  the  defendant  from 
Any  further  claim  he  might  have  against  him  as  executor.  To 
this  proposition  the  defendant  agreed,  and  requested  his  sister  to 
inform  her  husband.  The  next  day  he  visited  his  sister  at  her 
written  request.  She  then  insisted,  that  in  addition  to  the  three 
thousand  dollars  he  had  agreed  to  pay  the  complainant,  he  should 
aUk)  give  him  the  crop  of  wheat,  corn  and  oats  on  the  Remster 
place,  belonging  to  the  estate ;  representing  that  the  complainant 
bad  rendered  many  services  to  the  testator  without  charge,  and 
if  the  grain  was  given  up  he  would  be  perfectly  satisfied.  To 
gratify  his  sister,  the  defendant  agreed  to  this  also;  upon  which 
A  long  conversation  of  a  friendly  character  took  place  between 
ihem,  in  which  he  told  her,  among  other  things,  that  some  things 
he  had  said  to  her  husband  were  said  in  a  moment  of  anger ;  but 
be  denies  that  he  expressed  any  contrition  for  any  thing  he  bad 
ilone,  or  that  he  made  any  representations  with  a  view  of  de- 
ceiving her  as  to  the  probable  value  of  her  share  of  the  estate. 
He  made  the  same  representations  to  her  that  he  bad  made  to 
the  complainant,  as.  far  as  he  recollects,  and  to  the  other  legatees. 
He  did  not  profess  to  have  made  any  examination  for  the  pur- 
pose of  ascertaining  precisely  the  amount  of  the  estate,  but  ex- 
pressed the  opinion  he  honestly  entertained,  and  in  which  he 
might  very  easily  have  been  mistaken.  He  told  Mrs.  Yanmeter 
that  the  dividends  would  certainly  amount  to  three  thousand  dol- 
lars, and  would  not  at  ail  events  fall  far  short  of  that  sum.  He 
ilenies  that  he  ever  refused  to  have  an  appraisement,  and  has  no 
recollectk)n  of  ever  having  been  requested  to  have  the  property 
appraised,  until  after  the  will  was  proved. 

Such  is  the  charge,  and  such  the  answer.  The  gravamen  of 
the  complaint  is,  that  the  defendant,  having  knowledge  of  the 
amount  of  the  property,  refused  to  make  it  known  and  exhibit 
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AD  inventory ;  and,  representing  that  the  shares  would  not  be 
three  thousand  dollars  each,  constantly  offered  to  settle  with  the 
coinplalnant ;  and  represented  to  his  sister,  Mrs.  Yanmeter,  that 
although  her  share  would  not  amount  to  three  thousand  dollars, 
yet  he  would  make  up  that  sum,  and  would  pay  the  legacy  at 
once,  and  also  her  son's  legacy  ;  and  that  it  was  agreed  to  for  the 
€ake  of  avoiding  a  family  dispute. 

That  there  was  no  exhibit  made  of  the  amount  of  the  personal 
property,  is  certainly  true ;  and  it  is  a  little  singular  that  the  par- 
ties should  have  made  a  settlement  without  it.  But  that  the  de- 
fendant ever  refused  to  make  one,  or  exhibit  an  inventory,  be 
expressly  denies,  and  says  he  was  not  asked  to  have  the  proper- 
ty appraised  till  after  the  probate  of  the  will.  There  is  no  evi- 
dence to  dispute  this.  What  teslinnony  there  Is  on  the  subject 
goes  rather  to  corroborate  the  answer.  David  B.  Smith  says,  be 
thought  it  hard  that  the  defendant  did  not  furnish  a  statement  of 
the  property  ;  he  thought  it  his  duty  to  do  it ;  but  he  says  tbe 
executor  never  refused  to  do  it  because  he  never  asked  him  for 
one,  and  he  does  not  know  that  Dr.  Tanmeter  ever  did. 

It  is  alleged  also  in  this  charge,  that  the  defendant  was  con- 
stantly offering  to  settle  with  the  complainant.  This  is  also  de- 
nied in  the  answer,  and  there  is  nothing  to  support  the  allegatioQ 
60  far  as  regards  the  offers  to  settle.  The  offers,  it  would  seem, 
came  from  the  other  side.  The  first  one,  according  to  the  an- 
swer, was  made  by  the  complainant  through  the  medium  of 
Mrs.  Yorke,  and  was  accepted  on  the  part  of  the  executor.  This 
is  confirmed  by  tbe  evidence  of  Mrs.  Yorke ;  and  I  do  not  see 
any  thing  in  the  whole  case  to  induce  the  conclusion  that  tbe  ex- 
ecutor, under  the  circumstances  in  which  be  was  placed,  mani- 
fested any  undue  anxiety  to  make  a  settlement  with  Dr.  Tanme- 
ter, or  that  he  was  desirous  of  doing  it  before  the  Doctor  sbouki 
find  out  the  amount  of  the  estate. 

It  is  alleged,  too,  that  in  those  constant  efforts  to  settle,  be 
represented  that  the  shares  would  not  be  quite  three  thousand 
dollars  each.  In  relation  to  this,  it  is  charged  in  the  bill,  that 
ivhen  tbe  will  was  read,  tbe  defendant  stated  very  explicitly  thai 
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there  would  not  be  three  thousand  dollars  coming  to  each  one  un- 
der the  residuary  clause.     The  defendant  says,  he  has  no  recol- 
lection of  having  so  said  ;  but  it  is  fully  proved  by  the  testimony 
of  David  B.  Smith,  and  must  be  taken  as  true.    At  the  time 
this  declaration  was  made,  there  were  no  papers  exhibited,  no 
examination  made  by  any  one ;  and  it  is  very  evident,  if  other 
parts  of  the  defendant's  answer  responsive  to  the  bill  are  to  be 
believed,  that  the  settlement  was  not  made  on  the  faith  of  that 
statement.    He  says,  that  a  day  or  two  after  the  will  was  proved, 
he  stated  to  Smith,  in  the  presence  of  the  complainant,  that  be 
bad  made  no  estimate  of  the  estate ;  and  that  at  a  subsequent 
interview  with  Smith  and  Tanmeter,  he  told  them  he  had  no 
doubt  the  net  amount  of  the  personal  estate  would  exceed  three 
thousand  dollars  apiece  if  no  losses  were  sustained.    These  state- 
ments are  not  denied  by  Smith ;  on  the  contrary,  Smith  says,  he 
remembers  perfectly  well  that  the  defendant  told  him  the  estate 
would  pay  to  each  one  more  than  three  thousand  dollars.     His 
first  impression   was,  that  this  was  after  the  settlement,  which 
would  appear  to  give  countenance  to  the  idea  that  the  defendant 
had  knowingly  misrepresented  for  the  purpose  of  effecting  a  fa- 
vorable settlement ;  but  on  further  examination,  he  said  it  ap- 
peared to  him  the  conversation  was  near  about  the  time  of  the 
renunciation  of  the  executorship,  which  was  some  time  before 
the  settlement  with  Vanmeter.     If  Jones  had  contemplated  to 
practice  a  deception  on  Dr.  Vanmeter  with  respect  to  the  amount 
of  the  estate,  he  would  scarcely  have  made  such  a  communica- 
tion to  Mr.  Smith  at  that  time,  he  being  also  concerned  in  the 
amount  of  the  estate,  and  on  terms  of  intimacy  with  the  com- 
plainant.    In  addition  to  this,  the  defendant  says,  he  stated  to 
Mrs.  Vanmeter,  before'the  settlement  took  place,  (and  when  she 
was  acting  as  a  kind  of  agent  for  her  husband,)  that  if  no  losses 
occurred  the  property  would  certainly  amount  to  three  thousand 
dollars  a  share,  and^would  not  at  all  events  fall  far  short  of  that 
sum. 

Take,  then,  the  answer  and  the  evidence  together,  and  it  is 
not  proved  that  the  defendant  was  constantly  offering  to  settle, 
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declaring  that  Mrs.  Tanmeter'e  ehare  of  the  property  would  nol 
amount  to  three  thousand  dollars.  They  show,  I  think  satisfac- 
torily,  that  there  was  no  intention  on  the  part  of  the  defendant 
to  deceive  or  circumvent  the  complainant,  and  that  he  was  not 
deceived.  The  different  statements  made  by  the  defendant  as  to 
the  amount  of  the  property,  show  that  they  were  founded  on 
mere  estimates.  The  complainant  chose  to  be  satisfied  with 
these,  without  procuring  the  information  which  it  was  in  his 
power  to  obtain  if  he  chose ;  and  I  do  not  perceive  what  com- 
plaint he  can  now  make  even  in  equity. 

In  cases  of  family  agreements  and  compromises,  there  must 
always  be  a  mutual  trust  and  confidence  between  the  parties ; 
and  if  there  is  any  concealment  of  material  facts,  the  compro- 
mise will  be  held  invalid  :  Gordon  v.  Gordon,  3  Stoanst.  Rep. 
399—463;  2  B.  and  Beat.  Rep.  171.  I  have  examined  thw 
evidence  attentively  to  ascertain  whether  there  was  any  such 
concealment  of  material  facts,  and  my  impression  is  clear  that 
there  was  not.  The  defendant  very  frankly  communicated  to 
the  parties  interested,  in  the  outset,  that  the  note  mentioned  in 
the  will,  for  which  he  was  to  account,  had  subsequently  been 
given  up  to  him  by  his  father,  and  of  course  could  form  no  part 
of  the  assets.  This  was  a  material  fact,  and  the  complainant 
had  a  right  to  know  it,  and  the  concealment  of  it  might  have 
been  sufficient  to  avoid  the  release.  But  I  am  unwilling  to  car- 
ry the  principle  so  far  as  to  say,  that  because  the  defendant  dkl 
not  tell  Dr.  Tanmeter  that  he  had  not  included  in  the  estimate 
what  is  now  claimed  to  be  due  to  the  estate  from  him  as  ageiR 
for  his  father,  upon  the  ground  that  the  testator  was  entirely  in- 
capacitated for  business,  that  this  was  the  concealment  of  an 
important  fact.  The  defendant  denies  any  such  indebtedness  or 
liability  on  his  part,  or  incapacity  on  the  part  of  the  testator. 
There  was  no  such  claim  made  at  the  time — nothing  was  said 
on  the  subject — and  I  cannot  conceive  that  the  defendant  was 
under  any  equitable  obligation  to  speak  of  a  claim  which  be 
did  not  know  of,  and  therefore  could  not  suppose  formed  any 
part  of  what  was  to  be  settled.     This  would  be  to  convert 
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a  wholeaome  rule  into  a  trap  for  the  innoceat  and  unsuspecC^ 
ing. 

I  have  already  slated  that  the  Retttement,  at  the  time  aDcf 
under  the  circiitnstances,  was  a  little  singular.  A  single  fact 
stated  in  the  answer  of  the  defendant,  may  aid  in  furnishing  an 
explanation.  A  day  or  two  after  the  will  was  read,  Smith,  Van- 
meter  and  the  defendant  were  together,  and  Smith  inquired 
what  the  probable  amount  of  the  personal  estate  would  be :  to 
which  defendant  replied,  he  did  not  know ;  he  had  made  no  ea^ 
timate.  The  complainant  then  said,  that  the  testator  had  told 
him  it  would  amount  to  about  three  thousand  dollars  for  each  ; 
adding,  that  if  any  part  of  Dr.  Rowan's  bond  was  lost,  it  would 
probably  fall  short  of  that  amount.  It  would  seem  from  thia 
that  the  complainant  had  knowledge  ffom  another  source  thai^ 
the  defendant,  what  would  be  the  probable  amount  of  his  share ; 
and  I  think  there  can  be  little  doubt,  that  in  making  the  settle- 
ment, he  acted  on  that  knowledge,  as  well  as  what  he  gathered 
from  the  opinion  of  the  executor. 

Thus  informed,  he,  or  his  wife  for  him,  asked  for  other  pro^ 
perty  in  addition,  to  the  amount  of  eighty-five  or  ninety  dollars, 
which  was  given.  He  received  the  whole  in  a  very  short  time 
after  the  testator's  death,  together  with  the  legacy  to  his  soo,^ 
without  trouble,  loss  or  deduction  for  comtnissions — gave  a  re- 
lease, containing  an  indemnity  against  all  loss  the  estate  might 
sustain,  and  declared  himself  perfectly  satisfied. 

I  see  no  ground  to  disturb  the  decree  of  the  orphans'  court  on 
account  of  any  fraud  in  this  receipt.  The  charge  is  not  sup- 
ported. 

3.  It  is  insisted,  however,  in  the  third  place,  that  the  appraise- 
ment was  illegally  and  fraudulently  made. 

The  bill  states,  that  after  the  receipt  was  given  by  the  com- 
plainant, the  executor  called  in  two  respectable  citizens  to  make 
an  appraisement  of  the  personal  property ;  told  them  he  had  set- 
tled with  all  the  heirs  and  legatees,  and  there  were  no  debts,  and 
that  the  appraisement  being  a  mere  matter  of  form,  it  would  not 
be  necessary  to  examine  any  of  the  obligations,  note%  mortgages. 
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books,  &e. ;  and  the  appraisers,  confiding  in  his  statements,  did 
not  examine  any  of  them,  but  took  the  same  from  a  memoraa* 
dum  prepared  by  the  executor,  or  some  one  under  his  directiocb 

The  defendant,  in  his  answer,  denies  that  he  represented  to 
the  appraisers  that  he  had  settled,  or  was  about  settling,  with  all 
the  heirs  and  legatees,  and  that  as  there  were  no  debts,  the  ap« 
praisement  was  a  mere  matter  of  form.  On  the  contrary,  he 
says  the  bonds,  notes,  &c.  were  all  produced,  and  all  the  per^ 
sonai  property  carefully  examined  by  the  appraisers.  He  admits 
that  he  made  a  memorandum  of  the  bonds,  securities  and  prin* 
cipal  articles  of  personal  property,  as  a  guide  to  the  appraisersy 
but  the  articles  themselves  were  afterwards  produced  and  exaoK 
ined.  He  asserts  that  the  appraisement  was  feirly  made,  and 
includes  every  article  of  personal  property  known  to  belong  lo 
the  testator. 

There  is  some  discrepancy  in  the  testimony  of  the  appraisen 
upon  one  point.  One  of  them  states  that  the  bonds  and  notes 
were  produced,  but  were  not  particularly  examined ;  that  they 
were  enveloped  in  a  paper,  which  the  witness  unwrapped ;  he 
thinks  he  opened  one  or  two,  and  saw  the  endorsement  of  seve- 
ral. The  other  appraiser  insists  that  there  w^re  no  bonds  or 
notes  produced,  at  least  he  saw  none,  and  that  the  appraisement 
was  made  from  a  list  furnished  by  Mr.  Yorke.  There  is  doubC* 
less  some  mistake,  some  misrecollection  on  the  subject,  and  there 
is  no  occasion  to  impeach  the  testimony  of  either  of  these  respeo* 
table  witnesses.  The  one  is  an  aflSrraative,  the  other  a  negative 
witness ;  and  the  law  directs  the  course  to  be  pursued,  without 
at  all  calling  in  question  the  veracity  of  either.  Besides  this,  the 
testimony  of  Thomas  Jones  Yorke,  who  was  present,  and  aided 
in  taking  the  inventory,  is  satisfactory  to  show  that  the  bonds 
were  all  produced.  If  they  were  not  separately  examined,  it  was 
not  the  fault  of  the  executor ;  for  Mr.  Sinnickson,  one  of  the  ap- 
praisers, says,  it  was  at  his  own  suggestion,  and  not  that  of  the 
executor,  that  the  list  was  taken  by  them  instead  of  the  bonds. 
In  all  other  matters  the  appraisers  agree  substantially  in  their 

testimony,  and  support  the  answer.    Both  agree  in  stating  that 
68 
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there  was  ft  disposition  manifested  to  show  all  the  property  amf 
have  it  appraised.  There  was  do  effort  to  conceal  any  thing. 
They  went  from  the  garret  to  the  cellar,  and  appraised  every 
thing  that  was  pointed  out  tO' them  by  Mr.  Yorkie  as  the  property 
of  the  testator.  There  were  some  few  fancy  articles,  said  to  be- 
long to  Mary  Jones  Smith,  which-  were  presents  from  Lewis 
Yorke,  not  appraised,  and  also  some  goods  claimed  by  Mrs. 
Yorke. 

it  is  evident  that  the  inventory  as  taken,^  was  taken  in  good 
fiiith ;  and  the  allegation  of  the  complainant,  that  the  defendant 
represented  to  the  appraisers  that  it  was  a  mere  matter  of  form,  as 
ibe  legatees  had  all  been  settled  with,  and  all  the  debts  were  paid, 
IB  not  only  denied  by  the  answer,  but  finds  no  support  in  the  evi- 
dence. One  of  the  appraisers  says  he  has  no  recollection  of  any 
such  conversation,  or  any  thing  like  it ;  and  the  other  says  nothing 
ia  relation  t»  it. 

There  is,  then,  no  fraud,  or  even  irregularity  on  the  part  of 
the  executor,  connected  with  the  taking  of  the  inventory.  If  the 
appraisers  did  not  perform  their  duty  in  making  a  separate  exam- 
iaation  of  the  bonds,  the  blame  cannot  rest  on  the  executor.  They 
were  presented  and  shown.  If  any  mistake  has  arisen  from  this 
mode  of  doing  business,  it  should  be  pointed  out.  There  is 
clearly  no  fraud. 

While  on  this  subject,.  I  must  be  permitted  to  say,  that  the 
form  in  which  the  inventory  is  made  out  and  presented  to  the 
surrogate,  is  exceptionable.  It  is  not,  strictly  speaking,  an  in- 
.ventory,  but  rather  an  abstract  or  compendium  of  one.  One 
item  is,  ''Cash,  bonds,  notes,  &c.  $13,993  06."  Another, 
"  Household  goods  and  kitchen  furniture,  $298  00."  A  third, 
**  Horses,  cows  and  swine,  $268  00."  This  is  a  common  mode, 
I  believe,  in  some  parts  of  the  state.  A  particular  list  is  made 
out  in  the  first  place,  as  the  appraisement  proceeds ;  but  before 
it  k  sent  to  the  ofiSce  it  is  abbreviated  so  as  simply  to  show  gross 
amounts.  This  is  done,  as  in  the  present  case,  without  any  in- 
tention of  doing  wrong ;  but  the  practice  is  not  to  be  commend- 
ed.   Surrogates  would  do  right  to  reject  such  papers  as  invento- 
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ties.  They  ofteo  work  injury  to  creditors  aod  legatees,  and 
sometimes  involve  executors  aod  administrators  in  serious  diffi- 
culty. In  fact,  it  is  almost  impossible  to  settle  any  estate  with 
intelligence  and  accuracy  without  other  aids  than  they  for- 
nish. 

4.  Another  charge  is,  that  the  note  of  the  executor,  meotioD- 
^  in  tibe  will,  the  principal  of  which  was  to  be  accounted  for  by 
him,  was  not  included  in  the  appraisement,  and  has  not  been  ac- 
counted for  in  the  settlement 

The  complainant  charges  the  amount  of  this  note  to  have 
been  from  six  thousand  to  thirteen  thousand  doHars. 

The  answer  states,  that  no  such  note  was  in  existence  at  the 
lime  of  the  testator's  death.  It  was  given  up  and  cancelled  by 
Che  testator  more  than  two  years  before  his  death,  in  the  presence 
of  his  daughter,  Mary  Yorke,  voluntarily,  with  a  perfect  know- 
ledge of  what  he  was  doing,  and  in  consideration  of  the  sei  vices 
rendered  to  him  by  the  defendant  after  the  making  of  his  will 
The  amount  of  the  note  was  one  thousand  dollars. 

It  could  not  have  been  a  matter  of  surprise  to  the  complainant 
that  this  note  was  not  put  in  the  inventory.  He  knew  it  formed 
no  part  of  the  estate  when  he  made  the  settlement,  and  took  the 
three  thousand  dollars  as  his  wife's  share.  If  he  did  not  know 
of  the  cancellation  of  this  note  before  the  death  of  the  testator, 
he  knew  it  very  soon  after ;  for,  according,  to  his  own  showing, 
it  was  communicated  by  the  executor  without  any  reserve,  on  the 
day  the  will  was  read.  There  was,  then,  no  surprise  on  the 
complainant.  He  was  under  no  misapprehension  on  the  subject, 
and  if  he  was  not  perfectly  satisfied  with  what  had  been  done,  it 
is  not  easy,  upon  the  ordinary  principles  which  govern  men  in 
the  transaction  of  business,  to  account  for  his  making  a  volun- 
tary settlement,  at  so  early  a  period,  especially  if  he  believed, 
as  he  now  charges,  that  the  amount  of  the  note  was  from  six 
thousand  to  thirteen  thousand  dollars. 

It  may  be  said,  however,  that  he  did  not  then  know  that  the 
note  was  given  up  to  be  cancelled  at  a  time  when  the  decedent 
was  incompetent  to  transaa  business,  and  when  he  might  easily 
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have  been  imposed  on,  and  that  it  was  given  up  without  eoi> 
•ideration. 

If  the  complainant  knew  that  such  a  note  was  once  in  ezifiU 
eoce,  and  believed  the  amount  was  any  thing  like  what  is  now 
represented,  it  is  strange  that  he  did  not,  before  he  made  the 
aettlement,  make  a  single  inquiry  as  to  the  circumstances  of  the 
Uansaction ; — when  the  note  was  given  up,  and  why  ?  and  who 
was  present?  Such  inquiries  would  have  been  natural  and  pro- 
per.   It  does  not  appear  that  any  such  were  made. 

But  passing  this  by,  it  becomes  proper  to  inquire  whether  the 
testator,  at  the  time,  was  competent  to  the  transaaion  of  busi* 
Hess? 

The  bill  charges,  that  he  died  at  the  age  of  seventy-nine 
years,  and  that  for  several  years  before  bis  death  he  was  in  a 
Iseble  state  of  bodily  health,  and  his  mind  was  affected  so  as  to 
render  him  incapable  of  the  management  of  his  affairs ;  that  bis 
disability  both  of  body  and  mind  gradually  increased.  He  bad 
had  three  attacks  of  apoplexy  and  palsy ;  his  right  side  was 
oseless,  and  his  speech  so  much  affected  as  to  be  unintelligible 
lo  strangers. 

The  defendant  answers  to  this,  that  sometime  in  the  year 
eighteen  hundred  and  twenty-six  testator  had  a  stroke  of  para* 
lysis,  which  deprived  him  in  a  great  measure  of  the  use  of  bis 
right  arm  and  right  leg,  and  materially  impaired  his  speech ;  but  he 
eould  move  about  with  assistance,  and  visited  the  store  of  the 
defendant  almost  daily  until  within  two  days  of  his  death.  De- 
fendant denies  that  his  mind  was  so  far  destroyed  as  to  render 
him  incapable  of  managing  his  affairs,  but  says  it  was  sufficient- 
ly vigorous  to  take  an  interest  in  all  his  concerns  and  to  give  a 
general  direction  and  control  to  his  business.  His  memory  was 
more  than  ordinarily  good  for  one  so  far  advanced  in  years.  He 
always  recollected  with  great  accuracy  when  his  rents  and  the 
interest  on  his  bonds  and  notes  became  due. 

The  complainant,  in  support  of  the  charge,  has  produced  a 
Dumber  of  witnesses,  and  their  opinions  are  given  at  length  on 
the  capacity  and  incapacity  of  the  testator.    These  opinions  in 
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ihifl  and  all  other  similar  cases,  require  to  be  looked  at  with  eau^ 
iioD,  and  well  weighed.  It  happens,  too  ofieo,  that  disability  of 
mind  and  body  are  not  properly  distinguished,  and  opinions  are 
formed  and  expressed  which  on  eicaminatioo  are  proved  to  be 
unsupported. 

The  first  witness  of  the  complainant  to  this  point,  came  to  the 
conclusion  that  his  mind  was  in  such  a  state  as  to  incapacitate 
him  from  doing  business ;  but  on  his  cross-examination  he  ad- 
mitted that  he  had  never  taken  particular  pains  to  ascertain 
much  about  iu  He  never  perceived  that  his  mind  wandered,  or 
that  he  was  irrational  in  conversation,  and  was  not  prepared  fo 
say  that  if  he  had  enjoyed  the  entire  use  of  his  speech  he  couU 
not  have  transacted  business. 

Impressions  like  those  of  this  witness  are  very  naturally  form- 
ed. The  testator  had  been  for  many  years  a  man  of  active  bu- 
siness. He  was  suddenly  stricken  with  palsy,  and  he  could  no 
longer  walk  or  help  himself.  He  was  dragged  from  his  house  to 
the  store  in  a  little  wagon,  Uke  an  infant ;  when  spoken  to  be 
could  not  respond,  or  if  he  made  the  effort  the  sounds  he  uttered 
were  so  unnatural  as  to  be  unintelligible  in  a  very  great  degree, 
except  to  those  who  were  constantly  around  him.  Under  these 
circumstances,  it  is  no  impeachment  of  the  veracity  or  motive  of 
the  witness  when  it  is  formed  and  declared,  that  his  opinions, 
though  honestly  entertained,  are  not  well  founded. 

The  next  witness,  Morris  Hancock,  expresses  no  definite  opi- 
nion on  the  subject.  Ebenezer  Smith  speaks  with  great  hen- 
tancy.  He  thought  his  mind  was  affected  at  times,  and  he  ap- 
peared to  be  in  a  state  of  second  childhood ;  but  he  concludes  by 
saying,  he  "  founded  his  opinion  of  his  incapacity  to  do  business 
on  his  general  appearance — nothing  more  than  that"  A  noore 
unsafe  guide  could  not  have  been  taken. 

James  Newell  speaks  with  more  point.  He  says  he  thougbt, 
from  what  he  saw,  that  the  testator  was  not  capable  of  transaot^ 
ing  business  of  any  kind,  in  any  way.  He  appeared  deficient 
in  mind  and  memory  in  particular.  He  had  some  conversation 
on  one  occasion  with  the  testator,  and  the  testator  could  not  talk{ 
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witness  could  not  understand  hiro,  and  bis  recollection  and  me-> 
mory  appeared  far  gone.  This  is  the  substance  of  tbe  exaouna- 
Uon  in  chief,  and  it  is  easy  to  perceive  that  the  appearance  of  the 
testator  had  much  to  do  with  the  formation  of  the  witness'  opinion. 
In  faa  he  says,  afterwards,  that  his  opinion  of  the  want  of  mind 
and  memory  of  the  testator  was  formed  "  from  his  appearance, 
and  from  what  he  appeared  desirous  of  saying  and  could  not  say, 
and  from  indirect  answers  not  directly  to  the  point."  Now  sure- 
ly his  appearance,  and  his  inability  to  talk,  should  have  little  to 
do  in  forming  an  opinion  of  the  mental  capacity  of  the  testator. 
And  as  to  his  giving  indirect  answers  not  directly  to  the  point,  it 
ought  16  be  remembered  that  the  witness  had  already  stated  that 
lie  could  not  understand  him  when  he  attempted  to  hold  conver- 
sation with  him,  and  how  exceedingly  difficult  it  must  have  been 
for  the  testator  to  communicate  his  ideas  intelligibly.  A  concla- 
tion  formed  from  such  premises  can  scarcely  be  considered  safe. 
It  may  be  remarked,  too,  that  the  witness  Umits  this  incapacity 
to  "a  year  or  more"  before  the  testator's  death.  This  is  very 
vague ;  and  when  it  is  remembered  that  the  giving  up  of  the 
note  was  more  than  two  years  before  his  decease,  it  may  be  a 
matter  of  question  whether  the  witness'  opinion  is  to  be  consider- 
ed as  extending  back  so  far  as  to  include  that  period  of  time. 

Another  witness,  Henry  Freas,  thinks  testator  was  incapable 
of  transacting  business  from  the  year  eighteen  hundred  and 
iwenty-seven,  till  his  death,  in  eighteen  hundred  and  twenty-nine. 
He  thinks  his  mind  and  body  were  both  affected.  He  says,  as 
the  other  witness  did,  that  it  was  difficult  to  understand  hinrii 
and  that  he  could  not  understand  him  himself.  Again  he  says, 
testator  tried  to  talk,  but  could  not  so  that  he  could  understand 
bim^  And  yet  it  is  evident  from  the  testimony,  that  upon  ob- 
servations of  the  testator,  thus  imperfectly  made  and  imperfectly 
understood,  the  witness  rests  in  part  for  his  conclusion  as  to  men- 
tal incapacity ;  for  he  says,  "  sometimes  the  testator  would  make 
Boch  answers  that  had  no  meaning  in  them."  And  again,  ''  I 
think  I  have  discovered  in  some  of  his  answers  what  was  irra- 
iional,  but  I  cannot  now  remember  what  it  was  particularly." 
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David  B.  Smith  also  testifies  to  bis  inability  ta  transact  bori- 
ness,  but  as  be  says  nothing  in  regard  tisr  the  stale  of  his  mind, 
his  testimony  »  not  material. 

Without  any  evidence  on  the  part  of  Ihe  defendant,  this  tes- 
timony could  scarcely  be  considered  sufficient  ta  overcome  the 
answer ;  but  the  witnesses  of  the  defendant  place  the  point  in  dis- 
pute in  a  clear  light,  and  relieve  the  court  from  doubt. 

Mary  Yorke,  the  daughter,  and  Thomas  Jones  Yorke,  the 
grandson,  both  testify  to  the  mental  capacity  of  the  testator,  and 
Mrs.  Yorke  refers  particularly  to  the  time  when  the  note  was- 
given  up,  and  states  when  and  under  what  circumstances  it  was 
done,  and  what  took  place  at  the  time. 

Mrs.  Yorke  says,  her  father  appeared  to  know  every  thing; 
and  understand  his  business;  his  recollection  appeared  to  be 
good.  He  recollected  when  the  interest  was  due  on  his  obliga- 
tions, and  would  say,  "  Don't  neglect  it."  The  family  had  no 
difficulty  in  understanding  him  after  they  became  accustomed  to 
bis  mode  of  speaking.  He  was  in  the  habit  of  keeping  the  key 
of  the  chest  where  his  papers  were^  and  continued  to  keep  it  as 
long  as  he  lived. 

Mr.  Yorke  testifies  further,  that  for  three  years  before  bis 
death,  the  testator  was  afflicted  in  body,  and  lost  the  use  of  his 
right  side.  It  was  occasioned  by  palsy.  He  retained  the  use  of 
his  faculties  generally.  When  he  was  afflicted  with  unusual 
sickness,  his  faculties  were  not  so  acute  as  in  general  healths 
His  incapacity  to  do  business  arose  from  bis  physical  and  not 
from  his  mental  infirmities.  His  business  was  generally  trans- 
acted by  his  son  Thomas  Jones,  under  his  direction,  and  he  al- 
ways seemed  to  understand  the  nature  of  it.  His  memory  was 
as  retentive  as  usual ;  he  recollected  the  amounts  of  his  bonds 
and  notes,  by  whom  given,  and  the  amount  of  interest  due ; 
thinks  a  person  could  not  have  obtained  money  from  him  with- 
out his  receiving  value  for  it.  He  could  generally  make  himself 
intelligible  to  the  members  of  bis  family ;  sometimes  there  would 
be  difficulty  in  understanding  his  meaning,  but  he  was  remarka- 
ble for  persisting  in  his  efibrts  until  he  made  them  understand 
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him.     He  was  able  to  read.     He  was  in  the  habit  of  reading 
newspapers,  and  he  could  read  writing. 

These  witnesses  are  of  the  family  of  the  testator.  They 
knew  him  intimately,  and  could  therefore  speak  with  more  coi>- 
fidence  on  the  subject  of  his  capacity  than  any  others.  Making' 
due  allowance  for  any  natural  bias  which  may  be  supposed  to 
exist  on  their  minds,  I  am  of  opinion  that  their  evidence,  added 
to  the  answer,  is  sufficient,  notwithstanding  the  evidence  on  the 
other  side,  to  inform  the  court,  and  govern  its  decision,  as  ta 
the  general  capacity  of  the  testator. 

To  this  may  be  added  the  statements  of  Ann  Hamilton,  alsa 
an  inmate  of  the  family,  who  was  called  as  a  witness  by  the 
complainant.  She  says,  that  up  to  the  time  of  the  second  at- 
tack, which  was  about  forty-eight  hours  before  his  death,  the 
testator  directed  things  about  the  house,  and  paid  the  wages  due 
ber.  He  reckoned  up  himself  what  was  due  her,  and  took  the 
money  out  of  a  purse  he  carried  in  his  pocket,  and  settled.  She 
cnnnot  say  when  any  such  payment  was  last  made,  but  it  was 
within  six  months  before  his  death.  David  C.  Williams  speaks 
also  as  to  the  capacity  of  the  testator,  and  in  favor  of  it,  but  it  is 
unnecessary  to  pursue  the  subject  further. 

Mary  Yorke  testiOes  as  to  the  giving  up  of  the  note.  She  re- 
members there  was  such  a  note,  but  cannot  answer  as  to  the  date 
or  amount.  She  says,  "  i  went  to  the  chest  on  that  occasion  (o 
look  over  some  papers  on  which  money  was  due,  and  to  get  such 
papers.  My  brother  called  the  attention  of  my  father  to  that 
note.  My  brother  said  to  him,  '  Father,  you  may  or  will  give 
op  this  note  to  me.'  My  father  held  it  in  his  hand,  looked  at  il 
for  a  few  moments,  and  then  said,  '  Take  it'  My  brother  took 
possession  of  it.  My  father  then  handed  back  the  bundle  of  pa- 
pers to  be  restored  to  the  chest.  My  father's  health  at  that  time 
was  very  good.  About  this  time  his  health  was  much  better  than 
at  any  other  period  of  the  three  years  above  spoken  of."  "  He 
knew  what  bonds  and  notes  he  had  in  that  bundle ;  he  recollect- 
ed when  the  interest  was  due  on  the  notes  and  bonds  ;  he  gene- 
rally knew  about  the  time  the  interest  was  due,  and  woukl  say 
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*  DoQ't  neglect  it.'  This  was  his  general  habit  up  to  his  deaths 
When  he  told  my  brother  to  take  that  note,  I  think  he  under* 
stood  it  perfectly.  He  seemed  to  be  perfectly  willing  to  give  it  up« 
He  remarked  when  we  were  leading  him  away  from  the  chesti 
at  the  time  this  note  was  given  up,  '  There  will  be  enough  ior 
you  alL'  "  On  her  cross-examination,  she  says,  ^'  When  the  not9 
of  my  brother  was  taken  out  of  the  chest,  I  drew  it  out  of  the  bun* 
die.  My  father  handed  it  to  my  brother.  I  handed  it  to  my 
father.  My  father  looked  at  the  indorsement  on  the  note.  I 
suppose  be  could  read  it,  or  he  would  not  have  known  it  to  be 
the  right  paper.  Don't  know  if  the  sum  was  indorsed  on  it.  I 
had  never  seen  the  note  before.  I  don't  think  1  knew  before 
that  time  that  ray  father  held  a  note  against  my  brother." 

This  is  the  whole  of  the  evidence  as  to  the  giving  up  of  the 
note.  I  cannot  say  there  was  any  fraud  in  this  transaction.  If 
tiie  testator  knew  what  he  was  doing,  (and  there  is  nothing  to 
lead  to  a  contrary  conclusion,)  he  had  a  right  to  do  with  his  owd 
as  he  pleased.  There  does  not  appear  to  have  been  any  induce- 
ment held  out,  nor  any  persuasion  used.  The  act  was  voluntary 
on  the  part  of  the  testator ;  and  whether  it  was  actually  in  coin 
sideration  of  services  rendered  since  the  making  of  the  will,  as 
the  defendant  alleges  in  his  answer,  or  whether  it  was  a  mere 
gift,  without  any  valuable  consideration  passing,  can  make  no 
difference  in  this  investigation.  The  question  before  the  court  is 
a  question  of  fraud ;  and  if  the  testator  was  capable  of  doing 
what  he  did,  and  there  were  no  deception,  imposition,  or  other 
undue  means  used  to  accomplish  the  object,  there  could  be  no 
fraud,  and  of  course  there  is  nothing  by  which  the  decree  of  the 
orphans'  court  can  be  impeached. 

As  to  the  amount  of  the  note,  there  is  nothing  to  induce  a  be* 
lief  that  the  defendant  has  misstated  it  in  his  answer.  There 
was  an  effort  made  to  impeach  the  testimony  of  Mrs.  Yorke  in 
relation  to  this  note ;  but  I  think  the  construction  put  by  counsel 
on  the  evidence  of  Rebecca  Roberts  was  not  the  true  constroctioni 
and  that  when  her  evidence  is  taken  in  connection  with  that  of 

David  L  Smith,  the  apparent  difficulty  is  removed. 
69 
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6.  Aoother  charge  agaiast  the  defendani  is,  that  he  has  ocC 
accounted  for  the  mooeye  received  by  him  as  agent  for  his  father^ 
while  he  transacted  bis  business  for  three  years  before  his  death. 

Upon  this  part  of  tiie  case  much  has  been  said.  It  is  siiowa 
Ibat  Jones  the  executor  transacted  generally  the  money  conceros 
of  his  father  for  two  or  three  years  before  bis  death)  and  that  he 
received  considerable  sums  of  money.  An  estimate  has  also  beeo 
made  of  the  rents  of  the  property ;  and  it  is  sought  to  charge  all 
these  against  the  defendant,  of  at  all  events,  to  call  on  him  la 
show  what  has  become  of  them,  and  to  charge  him  with  whal 
be  cannot  reasonably  account  for.  And  further,  because  be  haa 
uot  so  accounted  in  the  orphans'  court,  it  is  sought  to  impeacb 
the  decree,  on  the  ground  that  the  omission  was  fraudulent. 

The  defendant  insists  that  no  such  liability  attached  to  him. 
lie  says,  that  during  the  time  he  assisted  his  father  in  the  trans- 
action  of  his  business,  he  kept  no  account  or  memorandum  of 
4be  interest  money  received,  or  the  debts  collected  by  him,  and 
paid  over  to  his  father,  or  tbe  amount  of  the  yearly  income  of  the 
testator,  or  the  rents  and  profits  of  his  real  estate,  nor  is  it  now 
ia  his  power  to  exhibit  an  account  thereof;  that  he  was  not  tbe 
trustee  of  his  father,  nor  his  regularly  constituted  agent,  although 
be  received  money  for  him  and  gave  receipts  for  the  same,  owing 
to  his  father's  inability  to  write ;  and  that  the  money  he  received 
on  account  of  his  father,  he  paid  over  to  him,  without  keeping  any 
account  or  making  any  memorandum  to  which  he  can  refer. 

There  is  nothing  to  contradict  or  call  in  question  tbe  answer  on 
this  point ;  nothing  to  show  that  any  part  of  this  money  was  ever 
appropriated  to  the  use  of  the  defendant,  or  unaccounted  for  to 
the  testator.  If  there  were,  the  case  would  be  different.  But  it 
appears  to  me,  that  without  such  proof,  it  would  be  exceedingly 
difficult  to  compel  an  account,  even  if  no  legal  impediments  ex- 
isted such  as  are  set  up  in  bar  in  this  case.  Surely,  then,  there 
can  be  no  pretence  to  disturb  the  solemn  decree  of  the  court.  If 
more  money  than  was  necessary  or  usual,  was  spent  in  the  fami- 
ly for  the  last  three  years  of  the  testator's  life,  it  was  done  under 
his  own  direction.    Four  hundred  dollars  he  distributed  among 
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Ilis  children  within  six  months  before  his  death.   No  fottic  id  found 
^ith  that  proceeding.    This  constituted  a  part  of  the  sum  received. 
If  a  sufficient  residue  cannot  now  be  found,  no  blame  can  attach, 
much  less  can  any  fraud  be  imputed,  (o  the  defendant. 

6.  There  is  one  other  charge  which  I  think  it  proper  to  no- 
tice, viz. :  That  the  decree  of  the  orphans'  court,  as  containing 
and  declaring  the  balance  in  the  hands  of  the  executor,  was  pro- 
cured by  fraud,  and  should  be  set  aside. 

If  by  this  charge  it  is  intended  that  the  decree  of  ttie  court 
should  be  set  aside  for  fraud  existing  in  the  component  parts  of 
the  account,  as  well  as  the  ournner  in  which  it  was  obtained, 
then  the  principal  part  of  it  has  been  already  considered.  But 
whether  this  be  the  meaning  or  not,  no  part  remains  to  be  look- 
ed at  but  the  mode  of  procurement  In  this  I  perceive  nothing 
at  which  exception  may  be  taken,  unless  it  be  the  settlement  or 
compromise  with  David  B.  Smith,  and  I  cannot  see  that  there 
was  any  thing  fraudulent  in  that,  or  any  thing  about  which  the 
complainant  had  just  cause  of  complaint*  Dr.  Yanmeter  might 
have  filed  exceptions  to  the  account  if  he  had  thought  proper  to  do 
80.  He  took  none.  They  were  put  in  by  Smith.  If  so  done 
by  agreement  with  Smith,  and  the  defendant,  knowing  the  fact, 
had  made  an  arrangement  with  Smith  to  stifle  investigation,  it 
would  have  been  fraud.  But  there  is  no  charge  of  any  collusion 
with  Smith ;  and  I  think,  under  the  circumstances,  it  was  en- 
tirely justifiable  in  the  defendant  to  buy  his  peace.  The  matter 
had  once  been  investigated  before  the  orphans'  court,  and  they 
disagreed  and  came  to  no  decision.  It  was  ordered  to  be  heard 
anew ;  and  pending  that  hearing,  the  defendant  says,  that  for 
the  sake  of  peace,  and  to  quiet  an  unhappy  family  dissension — 
and  more  than  all,  perhaps,  to  save  the  feelings  of  his  sister, 
who  was  subjected  to  repeated  examinations,  and  was  greatly 

agitated  by  them,  he  agreed  to  pay  Smith dollars  more 

than  his  share  under  the  decree,  and  close  the  controversy.  It 
does  not  appear  on  the  face  of  the  bill  that  there  had  been  any 
pievious  investigation.  The  inference  to  be  drawn  from  the  alle- 
gation there  made  is,  that  the  compromise  took  place  before  the 
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material  facts  had  been  disclosed.  The  complainant  says,  that 
the  investigation  in  the  orphans'  court,  so  far  as  it  proceeded,  fully 
discloeed  the  fraud  which  had  been  practised  on  him  in  obtaining 
the  receipt ;  whereas  the  truth  is,  the  whole  matter  had  once  be- 
Ibre  been  under  the  consideration  of  the  court. 

I  have  now  examined  the  different  complaints  or  chargee,  after 
endeavoring  to  arrange  them,  so  that  if  any  were  found  to  be 
supported,  it  might  be  seen  whether  they  could  have  any  legal 
or  equitable  operation  as  against  the  decree.  I  have  considered 
every  thing  that  appeared  to  me  in  any  degree  material ;  and  I 
have  satisfied  myself  that  the  charges  are  not  sustained.  In 
coming  to  this  conclusion,  I  can  scarcely  hope  to  be  so  fortunate 
as  to  satisfy  both  parties  of  its  correctness.  If  they  will  do  me 
the  justice  to  believe  that  I  have  faithfully  and  anxiously  exam- 
ined the  cause  with  the  desire  of  doing  right,  it  is  perhaps  as 
much  as  1  ought  to  ask.  It  is  always  a  relief  to  know  that  if  I 
have  erred,  the  law  has  provided  a  remedy. 
JM'  the  bill  be  dismissed,  with  costs. 
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Patty  Day  v.  William  Day. 

In  ordinary  caaes,  where  a  teetator  ia  in  health  and  of  ahilitj,  it  ia  not  neeee- 
aary  to  ahow  that  the  will  waa  read  over  to  him,  or  that  he  knew  the  OOB. 
tenta  of  it.  The  legal  preaumption  in  auch  caaea  ia  alwaya  in  favor  of  the 
will ;  and  he  who  seeka  to  impeach  it  moat  ahow  concluaiTeljr  that  the  tee- 
tator waa  impoeed  on,  or  that  there  waa  aome  miatake  whereby  he  waa  de- 
ceived. 

fiat  where  it  appear*  affirmatively  that  the  teetator  did  not  read  the  will  him. 
aelf,  and  that  it  waa  not  read  to  him,  it  muat  then  be  ahown  to  the  ntiafae- 
tion  of  the  ooort  that  he  waa  in  aome  other  way  made  acquainted  with  the 
contenta  of  the  inatmment  and  approved  them. 

So  if  the  teetator  be  incapable  of  reading  the  will,  whether  the  incapacity 
ariae  from  blindneaa,  aickneaa,  or  any  other  caoae,  the  role  ia  the  aame,  and 
the  burden  of  proof  ia  thrown  on  the  peraon  offering  the  will. 

If  it  be  eetabliahed  either  by  direct  evidence,  or  by  ciroomatancea  ao  condoaive 
aa  to  admit  of  no  reaaonable  doabt,  that  the  will  in  queation  waa  traly  copi. 
ed  from  a  previooa  will,  with  the  contenta  of  which  the  teetator  waa  ae* 
qoainted,  the  inatmment  will  be  admitted  to  probate  although  it  waa  nei- 
ther  read  by  him  nor  in  hie  hearing. 

Or  if  it  can  be  ahown  that  the  will  in  queation  ia  subatantially  in  accordanoo 
with  the  inatmctiona  of  the  teetator,  it  may  be  conaidered  aa  Bofficient  evi- 
dence that  he  waa  acquainted  with  ita  contenta. 
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If  a  prior  will  be  revoked  by  a  mbaeqaent  one,  and  both  be  improperly  de- 
stroyed, the  contents  of  the  first  instrament  cannot  be  established  as  the  tes. 
tator's  will,  althouc[h  the  contents  of  the  second  will  cannot  be  ascertained. 

It  is  usual  to  allow  the  costs  of  both  parties  incurred  in  contesting  a  will  to 
be  paid  out  of  the  personal  estate,  except  where  it  appears  that  the  eondaet 
of  one  or  other  of  the  parties  is  frivolous,  oppressive  or  fraadulent. 

Counsel  fees  should  also  be  allowed  to  the  executor,  who  offers  the  will  for 
probate,  and  in  proper  cases  counsel  fees  may  be  allowed  to  both  parties  out 
of  the  estate. 

On  appeal  from  the  decree  of  the  orphans'  court  of  the  couoty 
of  Essex,  refusing  probate  of  a  paper  writing  purporting  to  be 
the  last  will  and  testament  of  Amos  Day. 

L  H,  Williamson^  for  the  caveator  and  appellant 

Wall^  for  the  executor. 

The  Ordinary.  Amos  Day,  late  of  the  county  of  Essex, 
died  on  the  seventeenth  of  March,  eighteen  hundred  and  thirty. 
The  paper  writing  which  is  sought  to  be  established  as  his  last 
.will  and  testament,  bears  date  and  was  executed  on  the  third 
-day  of  the  same  month  of  March.  On  the  twenty-seventh  day 
of  March,  Patty  Day,  the  widow,  filed  with  the  surrogate  a 
caveat  against  proving  any  instrument  purporting  to  be  the  will 
of  the  deceased.  The  case  came  up  in  due  course  of  law  for  in- 
vestigation before  the  orphans'  court.  The  caveator  insisted,  on 
the  hearing  below,  that  the  execution  of  the  will  was  not  suflS- 
ciently  proved  to  entitle  it  to  probate ;  or  if  it  was,  that  the  evi- 
dence showed  it  to  have  been  procured  by  fraud  and  misrepresen- 
tation, in  which  case  it  could  not  be  considered  as  the  will  of  the 
testator.  And  the  caveator  further  insisted  that  a  former  will, 
proved  to  have  been  drawn  by  Dr.  James  R.  Camp,  and  which 
■had  been,  as  was  alleged,  improperly  destroyed  by  the  respon- 
dent, should  be  admitted  to  probate  as  the  last  will  of  the  deceas- 
ed. The  executor,  on  the  other  hand,  contended  that  the  will 
was  sufficiently  proved,  and  that  the  charge  of  fraud  and  misrep- 
resentation was  wholly  unsupported. 
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The  court,  after  hearing  the  evidence  and  arguments  of  coun- 
sel, adjudged  that  the  caveat  was  supported,  and  that  the  will 
was  not  entitled  to  probate;  and  they  further  adjudged  that  'Hhe 
former  will  made  and  published  by  the  said  Amos  Day,  decease 
ed,  and  drawn  by  James  R.  Camp,  the  contents  of  which  ap- 
pear in  the  testimony  of  said  James  R.  Camp,  is  not  entitled  ta 
probate,"  and  that  the  application  for  that  purpose  be  refused. 
They  also  adjudged  that  all  the  evidence  taken  of  the  declara- 
tions of  Amos  Day,  on  the  subject  of  the  disposition  of  his  pro- 
perty, made  previous  to  the  execution  of  his  first  will,  drawn  by 
James  R.  Camp,  be  overruled,  except  the  evidence  of  the  in- 
structions  given  by  the  deceased  for  drawing  the  will.  And  the 
court  further  ordered,  that  the  costs  of  the  suit  on  both  sides,  in- 
cluding counsel  fees,  be  paid  out  of  the  personal  estate 

Both  parties  have  appealed  :  the  executor  from  that  part  of  the 
decree  which  refuses  probate  to  the  will  offered  by  him,  and  the 
widow  from  that  part  which  refuses  probate  to  th<$  will  called 
the  Camp  will,  and  alsa  from  those  parts  that  overrule  certain 
testimony  and  award  the  executor  costs  and  counsel  fees,  to  be 
paid  out  of  the  estate. 

The  first  question  which  I  shall  consider  in  the  investigation 
of  this  case  is,  whether  the  factum  of  the  will  offered  by  the  ex- 
ecutor is  sufficiently  made  out. 

It  is  admitted  on  both  sides,  that  the  formal  execution  of  the 
instrument,  so  far  as  regards  the  signing  and  publication,  is  sub- 
stantially proved.  The  testator  affixed  his  name  in  the  presence 
of  all  the  witnesses,  and  acknowledged  the  instrument  to  be  his 
last  will  and  testament.  The  difficulty  grows  out  of  the  question 
whether  it  is  sufficiently  manifested  that  the  testator  understood 
the  contents  of  the  instrument  he  was  signing.  In  ordinary 
cases,  when  a  testator  is  in  health  and  of  ability^  it  is  not  neces- 
sary to  show  that  the  will  was  read  over  to  him,  or  that  he  knew 
the  contents  of  it.  The  legal  presumption  in  such  cases  is  always 
in  favor  of  the  will ;  and  he  who  seeks  to  impeach  it,  must  show 
conclusively  that  the  testator  was  imposed  on,  or  that  there  was 
some  mistake,  whereby  he  was  deceived. 
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Id  this  case  it  is  wiihout  question  that  the  testator  did  not  fe&d 
the  will  himsel£  It  was  Dot  io  bis  possession  so  as  to  afford  hin» 
an  opportunity ;  and  if  it  had  been,  he  was  so  weak  and  low  aa 
to  be  unable  to  do  it«  It  io  also  cleaF|  that  it  was  not  read  over 
to  him.  It  must  then  be  shown  to  the  satisfaction  of  the  courts 
thai  he  was  in  some  other  way  made  acquainted  with  the  con* 
tents  of  the  instrument,  and  approved  them.  In  this  case  the 
presumption  of  law  fails ;  and  it  becomes  the  duty  of  the  persoD 
offering  the  will,  to  show  that  the  contents  of  the  paper  were 
foljy  made  known  to  the  testator.  So  if  the  testator  is  incapable 
ef  reading  the  will,  whether  the  incapacity  arise  from  blindness, 
sickness,  or  any  other  cause,  the  rule  is  the  same,  and  the  bur- 
den of  proof  is  thrown  on  the  person  offering  the  will :  1  Swin. 
96 ;  4  Bums'  Ec.  Law,  66.  And  in  the  case  of  BiUmghurst 
▼.  Vickers,  1  PhilL  Ec,  Rep.  187,  it  was  held,  that  when  the 
^  capacity  to  read  is  doubtful,  it  must  be  shown  that  the  will  wa» 
read  over,  or  that  it  conforms  to  the  instructions  given. 

It  appears  by  the  testimony,  that  in  the  summer  of  eighteen 
hundred  and  twenty-nine,  the  testator  procured  Dr.  Camp  to 
draw  his  wilL  Some  time  after  it  was  executed,  he  was  desiroua 
of  making  an  alteration  in  the  disposition  of  his  properly,  and 
had  another  will  drawn  by  Dr.  Camp,  in  which  he  gave  to  his 
daughter  Mary  the  sura  of  three  thousand  dollars,  instead  of  two 
thousand  dolktrs,  as  given  in  the  first  will.  During  his  last  ill- 
ness, being  stiU  dissatisfied  with  the  provisions  of  his  will,  espe- 
cially as  they  related  to  his  daughter,  he  sent  for  his  son  Williaoif 
in  whom  he  appears  to  have  placed  uiybounded  confidence,  and 
communicated  to  him  his  intention  of  altering  hia  will.  William 
drew  a  new  will  from  the  Camp  will,  taking  that  as  the  basis, 
and  making  such  alterations  as  the  testator  diiected.  He  was 
employed  in  this  duty  for  a  number  of  hours,  by  the  bedside  of 
Ihe  testator.  Being  desirous  of  consummating  the  business,  the 
testator  inquired  of  William  whether  the  will  was  almost  ready 
to  be  signed.  William  said  it  was  almost  ready ;  that  he  bad 
written  one  copy  almost  through,  and  had  made  a  mistake  io 
three  or  four,  or  four  or  five  lineS|  and  in  consequence  of  ibm 
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mfetftke  he  had  commenced  another  copy,  and  had  got*  k  aUnostf 
done,  and  that  it  would  be  ready  in  a  few  minutes.  He  was  at* 
that  time  copying  from  the  Camp  with  There  was  also  another 
paper  on  the  table  at  the  same  time,  which  the  witness  who  tes- 
tifies to  these  facts  supposed  to  be  the  one  in  which  the  mistake 
was  made.  After  the  drawing  of  the  will  was  finished,  it  was 
discovered  that  there  was  not  room  on  the  paper  for  the  signa-- 
ture  of  the  testator  and  witnesses.  It  was  suggested  by  someone* 
that  it  would  answer  to  attach  to  it  another  piece  of  paper  witb 
wafers,  on  which  the  testator  and  witnesses  might  sign,  and  it 
was  done  so.  The  will  was  then  executed  and  sealed  up,  and 
was,  together  with  the  Camp  will,  given  by  William  to  Mrs.- 
Day,  who  locked  them  up  in  the  secretary  or  drawer.  The  next 
evening  William  came  over  with  another  paper  which  he  had 
prepared.  He  told  the  testator,  in  the  presence  of  some  of  the 
witnesses,  that  the  will  which  had  been  executed  the  evening* 
before  had  a  piece  of  paper  sealed  to  it  for  the  signatures ;  but  he 
thought  it  would  not  look  well,  and  he  had  therefore  drawn  an-^ 
other  one,  which  was  an  exact  copy  from  the  one  already  exe^ 
cuted.  To  this  observation  the  testator  said  nothing.  One  of 
the  subscribing  witnesses  says,  that  William  asked  the  testator 
if  he  should  read  the  will,  and  another  one  thinks  that  such  in- 
quiry was  made  of  him ;  both  unite  in  saying  that  the  testator 
still  remained  silent.  The  other  witness  heard  nothing  on  the 
subject  of  reading  the  will,  though  present  in  the  room.  William 
then  asked  testator  if  he  would  sign  the  will.  Testator  spoke 
and  said.  If  I  do,  it  must  be  quickly.  He  was  then  bolstered 
up  in  bed,  and  the  will  was  signed.  The  will  of  the  night  be^ 
fore,  and  also  the  Camp  will,  were  then  put  on  the  fire  by  Wit- 
Ham  and  destroyed. 

It  is  plain,  from  (he  history  of  the  transaction,  that  the  testa- 
tor did  not  acquire  any  knowledge  of  the  contents  of  the  paper 
from  reading  it  or  hearing  it  read.  He  must  have  reposed  him- 
self implicitly  upon  the  assurance  of  William,  that  it  was  a  true 
copy  of  the  will  executed  the  night  before.     I  think  it  right  to 

infer,  that  that  will  was  correctly  drawn,  according  to  the  ii^ 
70 
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ieoiioo  and  diiectioo  of  ibe  testator.  It  was  done  in  bis  presencer 
and  not  in  baste  y  a«d  I  see  notbing^  lo  lead  to  the  suspicion  tbat^ 
any  deception  or  misrepresentation  were  made  use  of  by  WiLlian? 
toward  bis  fatbeF.  If,  (ben,  tbe  feet  can  be  establisbed  that  this 
last  will  was  truly  copied  from  tbe  one  executed  (be  night  be- 
fore, there  ccm  be  no  difficulty  in  admitting  it  to  probate.  This 
fact  may  be  made  out  either  by  direct  evidence,  or  by  circum- 
stances so  conclusive  as  to  admit  of  no  reasonable  doubt. 

As  to  direct  evidence,  ibere  is  none.  No  witness  has  testified 
tbat  this  paper  is  a  copy  of  tbe  one  executed  tbe  preceding  even- 
ing. No  person  has  proved  tbe  contents  of  the  first  will  drawn 
by  William,  so  as  to  compare  them  witb  the  will  nowofiered  for 
probate,  and  tbus  ascertain  whetber  tbey  are  the  same  or  not. 
On  the  other  band,  it  is  perfectly  clear  tbat  it  could  not  have 
been  copied  from  tbe  paper  executed  on  tbe  preceding  night. 
Tbat  was  given  to  Mrs.  Day,  and  was  locked  up  with  tbe  Camp 
will  in  tbe  drawer }  and  it  remained  tbere,  as  we  have  every 
reason  to  believe,  until  after  tbe  last  will  was  executed. 

It  is  contended,  however,  that  tbere  is  evidence  to  show  that 
William,  wben  be  drew  tbe  first  will,  made  two  copies ;  that  in 
one  of  tbe  copies  be  had  made  some  mistakes,  and  consequently 
drew  a^  second  one,  and  therefore  that  be  was  enabled  from  this 
first  draftrlo  prepare  an  accurate  copy  on  a  paper  sufficiently  large 
to  admit  of  tbe  signatures  of  the  testator  and  witnesses. 

Tbe  facts  as  I  understand  tbem  are  these,  according  to  tbe 
testimony  of  John  C.  Mooney  and  Timothy  Burnet,  jun.  Wil- 
liam, in  preparing  tbe  first  draft,  made  a  mistake  in  three  or 
four,  or  four  or  five  lines ;  he  bad  written  some  parts  twice  over ; 
he  had  got  the  copy  almost  ready  for  the  testator  to  sign  it,  but 
in  consequence  of  the  mistake  he  bad  commenced  another  copy. 
This  is  what  William  told  bis  father  at  the  time  tbe  first  will 
was  executed.  But  that  this  draft  was  in  conformity  with  the 
will,  actually  first  prepared  and  executed ;  that  it  was  preserved 
by  William  and  taken  home  witb  him  ;  and  that  the  second  will 
he  prepared  is  a  copy  of  it,  are  matters  which  rest  only  in  sup* 
position.    No  one  saw  this  rough  draft  after  tbe  execution  of  the 
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first  will ;  no  one  saw  him  write  the  second  will ;  atidtio  one  ap- 
pears to  have  known  the  contents  of  it,  until  it  was  opened  after 
the  testator's  death.    It  would  be  entirely  unsafe  for  Che  court  to 
rest  upon  such  evidence. 

If,  however,  this  will  can  be  shown  to  be  stfbstantially  in  ac- 
cordance with  the  instructions  of  the  testator,  it  may  be  consider- 
ed as  sufficient  evidence  of  the  fact  in  question. 

Here,  too,  we  are  met  with  difficulties.  There  is  no  person  to 
testify  what  (hose  instructions  were ;  no  one  heard  the  conver- 
sation between  the  testator  and  William,  while  the  first  will  was 
preparing.  There  is  evidence,  however,  to  show,  that  the  tes- 
tator wanted  to  have  his  'will  altered.  We  have  his  previously 
declared  intentions  on  the  subject,  showing  in  what  particulars 
4ie  designed  the  alterations  to  be  made.  If  these  previously  de- 
clared intentions  are  to  be  considered  as  evidence  of  the  instruc- 
-tions  given  to  William— and  I  know  of  no  other — then  I  have  no 
hesitation  in  saying  that  the  will  does  not  conform  to  the  instruc- 
tions given. 

The  testator  had  one  daughter,  the  issue  of  his  third  mar- 
tiage.  She  was  the  child  of  his  old  age,  and  of  tender  years. 
He  thought  her  to  be  an  uncommonly  smart  child,  and  doating 
on  her,  as  was  natural,  he  appeared  determined  to  give  her  a 
good  education,  and  to  make  an  ample  provision  for  her  in  the 
disposition  of  his  estate.  In  the  first  will  drawn  by  Dr.  Camp, 
he  had  given  her  an  absolute  legacy  of  two  thousand  dollars,  the 
interest  to  be  paid  to  her  annually  until  she  arrived  at  age,  and 
then  the  principal.  Fearing,  however,  that  he  had  not  done 
enough  for  her,  he  shortly  after  procured  Camp  to  draw  him  a 
second  will,  in  which  he  gave  Mary  three  thousand  dollars  in- 
stead of  two  thousand.  Just  before  his  death,  he  expressed  him- 
self dissatisfied  with  this  will,  ami  the  ground  of  his  dissatisfac- 
tion was  that  he  had  not  done  enough  for  Mary.  William  is  call- 
ed in  to  alter  the  will,  and  it  is  done.  Under  the  present  will, 
Mary  receives  no  money  at  all,  nor  is  there  any  provision  made 
for  her  education  or  maintenance.  She  gets  nothing  until  the 
marriage  or  death  of  her  mother,  at  which  time  she  is  to  have 
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.^bat  18  called  the  homestead  property,  valued  at  three  iboasaod 
^ollara,  with  a  limitatioa  over  (o  the  other  branches  of  the  teetator'a 
,|amily  in  case  site  should  die  under  age.  Nothing  is  given  (o 
Mrs.  Day  for  the  education  of  this  favorite  daughter.  The  pro- 
vision made  for  ihe  widow  under  ihis  will,  is  substantially  tbe 
iNimeas  under  the  Camp  will. 

The  difference,  as  ii  regards  Mary,  in  the  two  wills  is  iim. 
By  the  Camp  will  she  was  to  receive  during  her  minority  the  in- 
Merest  of  three  thousand  dollars,  or  one  hundred  and  eighty  dol- 
lars per  annum,  and  the  principal  when  she  came  of  age ;  and 
ihis  was  absolute.  At  the  same  time  her  mother  was  provided 
4for.  By  ihis  last  wjll,  she  is  altogether  dependent  on  her  mother 
4intil  the  marriage  or  death  of  her  mother ;  while  at  tbe  same 
flime  tl)e  mother  is  no  better  provided  for  than  she  was  under  the 
Oamp  will ;  and  at  the  mother's  marriage  or  death,  Mary  receives 
4he  homestead  house  and  lot,  with  tbe  furniture,  valued  at  about 
ihree  thousand  dollars,  subject  to  the  limitation  over,  as  already 
-stated.  Surely  this  cannot  be  considered  as  an  dteraCion  ad  van- 
4age(Mi8  to  Mary.  She  must  needs  be  deprived,  in  a  great  de- 
gfee^  of  the  advantages  of  education,  and  especially  of  such  an 
idediicatioB  as  her  father  intended  she  should  receive.  The 
scanty  incom>e  arising  from  her  mother's  property,  will  not  at 
/ord  it. 

There  13  aome  evidence  to  e^ow  that  the  testator  was  desirous 
jCt  giving  to  Mary  land  instead  of  money;  that  he  considered  it 
more  safe,  and  was  desirous  of  securing  her  property  in  such  way 
ihat  it  would  not  be  lost  to  her  by  the  negligence  or  dishonesty  of 
diis  executor.  But  there  is  nothing  to  show  that  in  making  such 
4>hange  he  intended  io  give  her  less  in  land  than  he  had  given 
tiet  in  money.  His  avowed  object  was  to  give  her  more.  It  is  evi- 
dent, however,  thatihe  provision  under  the  last  will  is  much  less 
valuable  than  that  <under  t^e  first. 

There  are  some  other  circumstances  that  might  be  adduced  to 
«bow  that  this  will  does  not  conform  to  the  instructions  given,  so 
lar  as  those  instructions  are  to  be  gathered  from  the  previously 
declared  intentions  of  the  testator ;  but  I  deem  it  unnecessary  A» 
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notice  tbem  Id  detail.  They  are  Dot  very  important  in  them- 
selves, separately  considered  ;  when  taken  together  they  are  de- 
serving of  some  weight. 

Without  going  into  the  question  of  fraud,  which  was  discussed 
at  the  bar,  I  am  willing  to  say  that  the  factum  of  the  will  is  not 
made  out,  and  therefore  that  the  orphans'  court  did  right  in  'not 
admitting  it  to  probate. 

2.  The  second  point  to  be  considered  is,  whether  the  will  drawn 
by  Dr.  Camp,  and  the  contents  of  which  it  is  contended  are 
sufficiently  proved  by  him,  shall  be  established. 

There  are  cases  in  which  the  contents  of  a  will  nsay  be  proved 
and  may  take  effect,  although  the  will  itself  is  destroyed ;  but 
this  is  not  one  of  those  cases.  Here  was  a  will  actually  and 
regularly  made  and  -executed  by  the  testator,  subsequent  to  the 
Camp  will.  This  was  a  perfect  revocation  of  the  Camp  will: 
Swin,  625 ;  and  it  was  intended  to  be  so  by  the  testator.  There 
is  no  evidence  that  he  ever  intended  to  restore  it.  If  the  contents 
of  any  of  the  former  wills  could  be  admitted  to  probate,  it  must 
be  of  the  first  will  drawn  by  William.  It  does  not  follow,  that 
because  the  contents  of  that  will  .cannot  be  ascertained  and  es- 
tablished, therefore  the  contents  of  some  prior  will  shall  he  es- 
tablished. Admitting  that  the  Camp  will  was  improperly  destroy- 
ed by  William,  the  other  will  was  destroyed  at  the  same  time, 
and  in  the  same  improper  manner  ;  and  no  argument  in  odium 
spolia4ariSi  can  be  drawn  in  favor  of  the  Camp  will,  that  does 
not  apply  more  strongly  to  the  other. 

3.  The  only  remaining  inquiry  is  as  to  the  costs. 

The  orphans'  court  ordered  the  costs  of  both  parties  to  be  paid  I 
out  of  the  personal  estate.  This  is  the  usual  course  of  the  court,  / 
except  when  it  appears  that  the  conduct  of  one  or  other  of  thej 
parties  is  frivolous,  oppressive  or  fraudulent.  It  is  the  duty  oo 
executors  to  present  wills  for  probate,  and  if  disputed,  to  have 
their  validity  tried  in  the  mode  prescribed  by  the  law.  If  they 
fail  in  the  attempt,  the  general  rule  is  to  allow  them  their  costs 
out  of  the  estate.  It  would  be  unjust  that  they  should  suffer  loss 
isk  the  honest  discharge  of  their  duty. 
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In  this  case,  it  is  said,  the  executor,  to  whom  costs  were  given, 
was  the  drawer  of  the  jp|i,  and  interested  in  it ;  that  he  took 
advantage  of  the  confidence  placed  in  him  by  the  testator,  and 
fraudulently  imposed  upon  him.  If  the  orphans'  court  had 
thought  proper  to  place  itself  on  the  ground  of  fraud  in  the  pro- 
curement of  this  instrument,  it  would  have  been  wrong  to  award 
costs  to  the  executor ;  but  there  is  no  evidence  of  that  being  the 
case ;  and  this  court  being  of  opinion  that  the  factum  of  the  will 
is  not  sufBciently  proved,  and  not  knowing  but  the  court  below 
took  the  same  view  of  the  subject,  is  not  prepared  to  say  they 
erred. 

Looking  at  the  case  as  it  is  presented  on  the  question  of  fraud, 
I  am  willing  to  admit  there  are  suspicious  circumstances,  unex- 
plained, from  which  fraud  may  be  presumed ;  yet  I  am  not  pre- 
pared to  say  that  they  are  of  such  a  character  as  to  induce  the 
court  to  say,  on  a  question  of  costs,  that  the  will  was  fraudulent- 
ly procured,  especially  when  the  cause  has  been  decided  on  an- 
other and  more  satisfactory  ground. 

I  am  satisfied,  then,  to  aflirm  this  part  of  the  decree,  unless 
it  is  made  to  appear  that  the  costs  and  expenses  allowed  were 
illegal  and  unreasonable.  In  this  case  counsel  fees  were  allow- 
ed, and  it  was  said  at  the  bar  that  such  allowance  was  unlawful 
and  without  precedent  I  have  not  so  understood  the  law  or  the 
practice.  As  it  regards  the  executor,  it  is  surely  right  that  he 
should  be  reimbursed  his  reasonable  expenses.  It  is  uniformly 
allowed  when  matters  of  account  are  litigated  before  the  orphans' 
court ;  and  I  think,  upon  the  same  principle,  it  should  be  allow- 
ed where,  in  the  discharge  of  his  duty,  he  undertakes  to  prove 
a  will.    Generally  speaking,  counsel  are  necessary  in  both  cases. 

In  the  case  of  lAddel  v.  McVicker,  the  orphans'  court  of 
Morris  allowed  Mr.  McYicfcer,  as  administrator,  the  counsel  fees 
paid  by  him  in  litigating  his  account  before  that  court.  The 
case  went  up  to  the  supreme  court  by  certiorari,  and  this  allow- 
ance was  assigned  as  one  of  the  grounds  for  reversal ;  but  the 
court  said  they  saw  no  sufficient  objection  to  the  item  :  6  Halsn 
44 
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Iq  the  case  of  DuffordPs  vnll,  decided  some  few  years  back,! 
tile  orphans'  court  were  equally  divi^K^on  an  application  for  pn>-  ] 
bate.  The  cause  came  up  into  this  court,  and  probate  was  re- 1 
fused  by  the  ordinary,  (Williamson,)  on  the  ground  of  the  tea-  1 
tator's  incapacity.  The  costs  in  that  case,  including  counsel  fees  \ 
on  both  sides,  were  paid  out  of  the  estate.  1 

There  is  one  other  ground  of  appeal,  which  relates  to  theover^ 
ruling  of  evidence ;  but  the  view  taken  by  the  court  renders  it 
unnecessary  to  give  any  opinion  on  that  point. 

The  result  is,  that  the  decree  of  the  orphans'  court  is  in  all 
things  affirmed.  Amos  Day  must  be  considered  as  having  died 
intestate,  and  letters  of  administration  issue  accordingly. 
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Timothy  Delany  v.  John  Noble. 

A  decree  of  the  orphans*  coart,  revoking  letters  of  adminittration  previouily 
granted,  and  granting  new  letters  to  the  same  person,  is  within  the  provi. 
sion  of  the  twenty.first  section  of  **An  act  to  ascertain  the  power  and  an- 
thority  of  the  ordinary  and  his  sarrogat^,"  Slc,  {Rev.  Lavot^  783,)  and  an 
appeal  from  snch  decree  mu«t  be  taken  within  thirty  days,  although  no  new 
application  for  letters  be  made  and  no  citations  issoed  for  parties  to  oobm 
in  and  be  heard. 

Where  letters  of  administration  are  revoked  as  informally  or  illegally  grant, 
ed,  new  letters  may  be  granted  to  the  same  person,  or,  it  seems,  to  any 
other,  without  a  new  application. 

Appeal  from  a  decree  of  the  orphans'  court  of  the  county  of 
Hunterdon,  granting  letters  of  administration  upon  the  estate  of 
James  Maher,  to  John  Noble. 

The  cause  came  before  the  court  upon  a  motion,  on  the  part 
of  the  respondent,  to  dismiss  the  appeal  for  irregularity,  on  the 
ground  that  it  was  not  demanded  within  thirty  days  after  the 
decree. 
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Hamilton^  for  respondent,  in  support  of  the  motiom 

Hoisted^  contra. 

The  Ordinary.  On  the  twelfth  of  August,  eighteen  hoir- 
dred  and  thirty,  James  Maher,  formerly  of  Ireland,  died  in  the 
city  of  Trenton,  where  he  had  resided  for  a  number  of  year^ 
before  his  death.  Shortly  after  his  death,  John  Noble  applied 
00  the  surrogate  of  the  county  of  Hunterdon  for  letters  of  ad-^ 
ministration,  and  they  were  granted  to  him  by  the  surrogate. 
Upon  this,  Timothy  Delany,  alleging  himself  to  be  the  nephew 
and  next  of  kin  of  the  decedent,  presented  a  petition  to  the  or-^ 
phans'  court,  setting  forth  ttiat  fact,  and  praying  that  the  letters 
of  administration  thus  granted  as  aforesaid  to  John  Noble  mighi 
be  revoked,  and  that  administration  of  the  estate  might  be  grant- 
ed to  him.  Depositk)ns  were  taken,  and  the  matter  came  on  to 
be  heard  before  the  said  orphans'  court,  on  the  petition  aforesaid^ 
in  the  terra  of  February  last ;  and  thereupon  the  orphans'  court 
revoked  the  letters  of  administration  thus  granted  as  aforesaid,- 
and,  at  the  same  time,  granted  new  letters  of  administration  to 
the  said  John  Noble. 

On  the  eighth  of  April,  eighteen  hundred  and  thirty-one,  Tim-^ 
otby  Delany  filed  bis  petition  in  this  court,  alleging  that  the  de-- 
cree,  so  far  as  regarded  the  granting  of  new  letters  of  adminis- 
tration to  Noble,  was  erroneous,  inasmuch  as  no  new  application 
had  been  made  by  the  said  Noble  for  udministratkHi,  and  appeal- 
ed from  that  part  of  the  decree. 

The  respondent  sets  forth  in  his  answer,  under  a  protestando 
as  to  the  legality  of  the  appeal  in  point  of  time,  that  upon  the 
hearing  before  the  orphans'  court,  on  the  app]icatk)n  aforesaid,  it 
appeared  that  the  letters  of  administration  had  been  issued  to  the 
respondent  by  a  clerk  of  the  surrogate,  be  himself  being  confln* 
fA  by  severe  illness ;  and  that  for  that  reason  the  court  saw  proper 
to  revoke  the  original  letters ;  that  witnesses  were  examined,  and 
a  full  hearing  had  before  the  court,  as  to  the  right  of  administra-^ 
Hon,  uix)u  which  the  court  were  of  opinion  thai  Delany  was 
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next  of  kin  to  the  intestate ;  and  being  of  opinion,  farther,  thai 
the  said  Noble  was  a  fit  person  to  be  entrusted  with  the  manage^ 
ment  of  the  estate,  they  made  the  decree  complained  of. 

The  question  made  before  this  court  is  as  to  the  propriety  of 
the  appeal ;  it  not  having  been  made  within  thirty  days  from  the 
time  of  the  decree. 

By  the  twenty-first  section  of  the  act  entitled  "An  act  to  aseef'^ 
tain  the  power  and  authority  of  the  ordinary  and  his  surrogates," 
&c^  {Rev.  LawSf  782,)  the  surrogates  of  the  different  countiea 
are  required  to  take  the  depositions  to  wills,  administration,  &c^ 
and  to  issue  thereon  letters  testamentary  and  of  administration  ; 
but  in  all  cases  where  disputes  happen  respectii^  the  existence 
of  a  will,  the  fairness  of  an  inventory,  or  the  ri^ht  of  adminis* 
tration,  the  surrogate  shall  issue  citations  to  all  persons  concern^ 
ed  to  appear  at  the  next  orphans'  court,  when  the  matter  shall 
be  beard  in  a  summary  way  and  determined  by  the  court,  sub- 
ject to  an  appeal  to  the  prerogative  court,  if  demanded  within 
thirty  days  after  the  sentence  or  decree  of  the  court. 

It  was  admitted,  that  if  the  case  came  within  the  provisions 
of  this  section  of  the  act,  the  appeal  was  too  late,  and  must  be 
dismissed  ;  but  it  was  contended  that  it  was  not  within  the  sec 
tion ;  that  in  this  case  no  new  application  had  been  made  by 
Noble,  and  no  citations  bad  been  issued  for  parties  to  come  in 
and  be  beard  ;  that  the  whole  proceeding,  therefore,  was  irrego- 
lar,  and  the  decree  not  having  been  made  under  the  authority 
of  the  section,  the  appeal  was  not  regulated  as  to  time  by  its  re* 
8trictions« 

If  there  was  any  informality  in  the  proceedings  of  the  orphans' 
court,  may  it  not  have  been  occasioned  by  the  act  of  the  appel- 
lant himself?  His  application  was  that  the  old  letters  should  be 
revoked,  and  new  ones  granted  to  himself.  When  the  old  letters 
were  revoked  for  the  informality  above  mentioned,  both  parties 
and  both  applications  were  before  the  court,  and  if  they  proceed* 
ed  to  adjudicate  without  the  formality  of  citations,  I  shouM 
doubt  the  propriety  of  any  objection  that  might  be  made  by  the 

present  appellant.    He  was  fully  beard,  and  can  have  no  ground 
71 
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of  complaint.  As  to  the  objectioD  that  no  new  applicatioo  wai& 
made  by  Noble,  and  therefore  the  court  committed  an  error  io 
appointing  bim,  I  think  it  untenable.  It  is  evident  the  couri 
considered  the  original  application  of  Noble  as  still  before  them, 
and  I  think  rightly  so ;  but  if  it  were  Bot,  I  am  not  aware  that 
the  orphans'  court  are  precluded  from  granting  administratioo 
to  a  person  who  is  not  an  applicant 

I  am  of  opinion,  however,  that  this  must  be  considered  as  a 
proceeding  under  the  twenty-first  section  of  the  act,  and  conse* 
quently,  that  this  appeal  is  too  late.  The  orphans'  courts  have, 
in  all  cases  of  administration  where  any  difiicultiea  arise  as  to 
ihe  right,  a  general  jurisdiction  ^  and  from  their  decrees,  the 
statute  has  given  an  appeal.  The  jurisdiction  is  not  taken  away, 
or  the  rights  of  the  parties  as  to  the  appeal  affected,  by  the  fact 
that  the  court,  in  the  exercise  of  their  powers,  may  have  acted 
informally.  One  of  the  objects  of  the  appeal  is  to  correct  such 
erroneous  proceedings^  by  which  a  party  may  have  been  ag- 
grieved. 

If  the  appeal  is  not  properly  taken  under  this  section  of  the 
act,  it  appears  to  me  that  the  proceeding  by  way  of  appeal  to 
this  court  for  redress  is  altogether  incorrect.  There  is  no  appeal 
given  except  by  that  section.  And  by  the  thirty-third  section  it 
18  provided,  that  all  final  sentences  or  decrees  of  the  orphans' 
courts  in  the  several  counties  of  this  state,  where  no  appeal  is 
given  to  the  prerogative  court,  shall  be  subject  to  removal  by  cerr 
tiorari  into  the  supreme  court. 

In  either  view  of  the  case,  the  appeal  must  be  dismissed. 

This  case  bears  no  resemblance  to  that  of  Ten  Brook  v. 
M^Colmj  cited  at  the  bar  from  5  Hals.  333.  That  was  on 
certiorari  to  the  supreme  court.  The  orphans'  court  of  Somer- 
set revoked  letters  of  guardianship,  which  had  previously  been 
granted  to  Ten  Brook,  and  granted  them  to  M'Colm.  Ten 
Brook  sought  redress  by  certiorari,  and  it  was  objected  that  the 
proper  remedy  was  by  appeal  to  the  prerogative  courL  But  the 
supreme  court  said,  it  was  a  case  in  which  no  appeal  was  given 
by  the  statute ;  and  inasmuch  as  in  all  such  coses  the  statute  bad 
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^provided  relief  by  certiorari,  that  the  plaintiff  bad  pursaed  his 
(proper  remedy,  and  the  motion  to  quash  the  euit  was  overruled. 
Appeal  dismissed,  with  costs. 


William  H.  Sloan  v.  Johw  &  Maxwell  and  others. 

Tbore  is  no  diitinetion  in  the  degree  of  mental  cepteity  requieite  for  the  exe- 
cution of  a  will  of  real  eitate,  and  that  requisite  for  the  execution  of  a  will 
of  personal  estate. 

To  constitute  It  sound  and  disposing^  mind  and  memory,  it  is  not  essential  that 
the  mind  should  be  unbroken,  unimpaired,  onshatteied  by  disease  or  other- 
wise. The  charge  of  chief  justice  Kirkpatrick,  in  Dtn  t.  Juktuon,  3  Swtk* 
454,  commented  on. 

The  standard  of  testamentary  capacity  laid  down  by  judge  Washington,  in 
Harrison  y.  Rowan,  3  Wa»h.  C,  C.  R,  580,  and  in  Den  y.  VaneUve,  4  Watik. 
C.  C.  jR.  263,  approYed  and  adopted. 

The  law  expects  from  the  subscribing  witnesses  peculiar  care,  caution  and 
circumspection. 

The  mere  opinions  of  witnesses  are  entitled  to  littlo  or  no  regard,  unless  they 
are  supported  by  good  reasons,  founded  on  facts  which  warrant  them,  in 
the  opinion  of  the  jury.  If  the  reasons  are  friYolone  or  inconeluslYe,  the 
opinions  of  the  witnesses  are  worth  nothing. 

Whenever  the  formal  execution  of  a  will  is  duly  proved,  he  who  wishes  to 
impeach  it  on  the  ground  of  incompetency,  must  support  by  proof  the  alle- 
gation  he  makes,  and  thereby  OYcreome  the  presumption  which  the  law 
raises  of  the  sanity  of  the  testator. 

This  cause  came  before  the  court  upon  an  appeal  from  a  de- 
cree of  the  orphans'  court  of  the  county  of  Hunterdon,  denying 
probate  of  an  instrument  propounded  as  the  last  will  and  testa- 
ment of  John  Maxwell,  late  of  the  county  of  Hunterdon.  The 
will  was  executed  in  the  mouth  of  August,  eighteen  hundred 
and  twenty-five,  and  the  testator  died  in  February,  eighteen  hun- 
dred and  twenty-eight,  at  the  age  of  eighty-eight  years.  The 
will  was  exhibited  for  probate  by  William  H.  Sloan,  one  of  the 
executors  named  therein ;  and  a  caveat  against  proving  the  same 
was  filed  by  John  S.  Maxwell  and  others.    On  the  bearing  of 
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4he  cause  in  the  orphans'  court,  the  judges  were  equally  divided 
in  opinion.  Thereupon,  by  consent  of  parties,  in  order  that  an 
appeal  might  be  taken,  a  decree  was  made  on  the  twelfth  day  of 
December,  eighteen  hundred  and  twenty-eight,  "  that  the  paper 
writing  offered  for  probate  was  not  the  last  will  and  testament  of 
John  Maxwell,  deceased,  and  that  the  same  be  not  admitted  to 
probate,  but  be  set  aade,  made  void,  and  for  nothing  holden." 
The  ordinary  having  been  of  counsd  with  one  of  the  parties, 
•chief  justice  Ewing,  and  justice  Drake,  two  of  the  justices  of 
the  supreme  ^XMirt,  were  by  virtue  of  the  provisions  of  the  act  of 
4he  nineteenth  of  February,  eighteen  hundred  and  thirty,  {Hdr- 
fisoft,  897,)  called  by  the  ordinary  to  sit  and  advise  with  him 
4m  the  hearing  of  Abe  cause.  The  opinion  was  delivered  by 
Swing. 

Saxton^  for  appellant 

Wurts,  for  respondent 

Opinion..  John  Maxwell,  oi  Flemington,  in  the  county  of 
flunterdon,  died  in  ihe  month  of  February,  eighteen  hundred 
and  twenty-eight,  at  4he  advanced  age  of  eighty-eight  years. 
During  the  greater  part  of  his  life  he  had  resided  in  the  county 
•of  Sussex,  where  he  was  distinguished  for  industry,  integrity, 
•usefulness,  and  consequent  respectability.  He  bore  arms  for  his 
.country  in  her  contest  for  independence,  and  afterwards,  in  com- 
mon with  his  copatriots  and  fellow-cRizens,  enjoyed  and  appre- 
<eiated  the  rights  and  privileges  won  by  their  wisdom  and  valor 
jkod  sufferings.  Besides  a  faithful  discharge  of  the  duties  of  pri- 
vate life,  in  rearing  a  numerous  family  by  wise  precept  and  in- 
structive example,  his  services  were  incessantly  invoked,  freely 
bestowed  and  eminently  useful  among  his  neighbors,  and  in  the 
<oounty,  in  various  official  stations,  and  especially  as  a  magistrate 
and  judge.  Having  reached  old  age,  and  acquired  a  competen- 
cy of  this  world's  goods,  he  withdrew  from  the  active  pursuits  of 
ImsiDess,  removed  about  the  year  eighteen  hundred  and  thirteen 
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to  FlemiDgtofif  and  resided  there  respected  and  esteemed  the  re- 
mainder of  his  life.  Domestic  afflictions  there  reached  him,  dis- 
turbed at  times  his  peaceful  retirement,  and  diminbhed  in  some 
measure  the  property  he  had  gathered  by  his  care  nod  toil ; 
enough,  however,  remained  to  render  him  comfortable,  and  since 
his  decease  to  form  the  subject  of  dissension  and  controversy 
among  his  descendants. 

In  the  month  of  August,  of  the  year  eighteen  hundred  and 
twenty-five,  he  went  into  one  of  tlie  stores  of  the  village.  No 
one  accompanied  faim,  nor,  so  far  as  is  known,  did  any  one  di- 
rect, advise,  request  or  prompt  him  to  go  thither,  or  to  executo 
his  ostensible  purpose.  He  found  there  the  proprietor  of  the  storSi 
Samuel  D.  Stryker,  the  clerk,  Theodore  EUis,  and  one  of  the 
neighbors,  Charles  BonneL  He  carried  in  his  hand  a  paper,  and 
said  to  them,  '*  I  have  got  here  a  paper  which  I  wish  you  to 
sign."  One  of  them  ctMerved  to  faim,  '^  I  presume  it  is  your 
will."  He  answered  in  the  affirmative,  and  laid  it  on  the  counter. 
His  name  was  already  subscribed  to  it  in  his  own  hand-writing, 
which  was  &miliarly  known  to  the  persons  who  were  present. 
He  put  his  finger  on  the  seal,  and  acknowledged  it  to  be  his  hand 
and  seal,  and  the  instrument  to  be  hie  last  will  and  testameol, 
either  in  terms,  or  by  afllrmatiiw  answers  to  questions  put  to  hin 
by  one  of  the  witnesses.  The  three  persons  signed  their  names 
to  the  wUI  in  his  presence.  Very  little  conversation  occurred ;  soon 
after  the  attestation,  he  folded  up  the  paper,  and  carrying  it  willi 
him,  left  the  store. 

In  about  two  years  and  six  months  afterwards,  Mr.  Maxwell 
died,  and  this  paper  was  exhibited  in  the  surrogate's  office  kx 
probate  as  his  last  will  and  testament  A  caveat  having  beeft 
filed,  the  matter  was  brought  before  the  orphans'  court,  wherc^ 
after  hearing  the  examinations  of  many  witnesses,  the  judges 
were  equally  divided  in  opinion ;  and  by  consent  of  the  parties^ 
in  order  that  an  appeal  might  be  taken,  a  decree  was  made  on 
the  twelfth  day  of  December,  eighteen  hundred  and  twenty-eight, 
^  that  the  paper  writing  offered  for  probate  was  not  the  last  wiH 
laad  testament  of  John  Maxwell,  deceased,  and  that  the  same 
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be  not  adtnitled  to  probate,  but  be  set  aside,  made  void,  and  fdc 
nothing  holden." 

An  appeal  was  accordingly  taken.  His  excellency  the  goremor 
and  ordinary,  having  been  of  counsel  for  one  of  the  parties,  the 
appeal,  and  the  evidence,  and  the  arguments  of  the  couned, 
have  been  heard  before  the  subscribers,  two  of  the  justices  of  the 
supreme  court,  called  to  this  duty  by  the  ordinary,  in  pursuance 
of  the  statute.  And  we  are  now  to  recommend  to  him  the  decree 
which  in  our  opinion  ought  to  be  made,  and  to  communicate  to 
him  the  reasons  on  which  our  recommendation  is  founded. 

The  mental  capacity  of  the  decedent  is  the  line  of  strife  be- 
tween the  parties.  When  the  question  of  competency  or  incom- 
petency to  execute  this  interesting  and  important  function  is  seC^ 
tied,  there  is  no  farther  ground  of  controversy.  The  formality  of 
the  execution  of  this  instrument  as  a  will  of  personal  estate,  is 
abundantiy  and  conclusively  shown,  and  has  not  been  made  the 
subject  of  discussion.  As  a  will  of  personal  estate  it  has  been 
offered  for  probate.  The  probate  of  it  as  such,  is  alone  the  ex- 
tent of  the  jurisdiction  of  this  court,  or,  perhaps  more  correctiy 
speaking,  of  the  conclusive  jurisdiction  of  this  court ;  for,  whe- 
ther sustained  or  repudiated  here,  it  may,  notwithstanding,  as  an 
instrument  for  the  conveyance  of  lands,  or  in  other  words,  as  a 
will  of  real  estate,  be  the  subject  of  inquiry,  and  may  be  decreed 
valid  or  invalid  in  another  tribunal.  We  may  at  once,  therefore, 
disclaim  any  intention  to  examine  the  conformity  of  the  execu- 
tion of  this  instrument  to  the  formalities  requisite  to  constitute  a 
will  of  real  estate.  The  great  question  involved  here  is  common  to 
the  instrument,  whatever  may  be  the  description  of  property  which 
it  affects.  There  is  no  difference  or  distinction  of  which  we  are 
aware,  in  the  degree  of  mental  capacity  resulting  from  the  differ- 
ent kinds  of  property.  The  rule  as  to  personal  and  real  estate 
is  the  same.  In  6  Co.  Rep.  24,  it  is  said,  *'  If  he  were  of  sane 
memory  at  the  time  of  making  the  testament  of  the  goods,  he 
could  not  be  of  non-sane  memory  at  the  time  of  the  making  of 
the  will  of  the  lands,  both  being  made  at  one  and  the  same  in- 
stant." 
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Oar  first  daty,  then,  in  the  progress  of  this  inqniry,  and  be^ 
fore  we  open  the  evidence  of  this  particular  case,  is  to  fix,  so  far 
as  we  may  be  able,  the  standard  of  capacity.  Who  is  competent  i 
What  degree  of  capacity  is  requisite  and  sufiScient  to-  make  a 
valid  will  ?  An  answer,  in  general  terms,  is  easily  found  ^  but 
to  furnish  an  answer  specific,  practical^  and  readily  to  be  applied 
to  any  given  case,  is  an  arduous  task,  and  has  frequently  em- 
barrassed the  highest  sagacity  and  discernment  When  we  are 
told,  in  the  language  of  our  statute,  that  he  who  is  "of  non-sane 
mind  and  memory"  cannot  make  a  will,  or  what  is  the  same 
idea,  the  one  being  an  afiirmative  and  the  other  a  negative  mode 
of  expression,  that  he  who  makes  a  will  should  be  "of  sound 
and  disposing  mind  and  memory,"  we  have  gained  very  little 
practical  instruction  or  information.  For  the  question  immedi- 
ately recurs.  What  is  a  sound  mind  7  What  is  a  disposing  me- 
mory ?  What  state  or  what  degree  of  either  is  thereby  contem- 
plated and  expressed  ? 

The  exposition  by  Godolphin  sheds  but  faint  light  "  To  be 
of  sound  and  perfect  memory,"  says  he,  "  is  to  have  a  reasonable 
memory  and  understanding  to  dispose  of  an  estate  with  reason :" 
Godolphin,  Orp.  Leg,  26.  The  instance  he  puts,  after  staling 
the  rule  that  "  old  age  alone  doth  never  deprive  a  man  of  the 
power  of  making  his  testament,"  is  rather  intended  as  an  exam- 
ple of  positive  incapacity,  than  to  give  a  general  test  for  the  so- 
lution of  this  important  inquiry.  "  When  a  man,  by  reason  of 
extreme  old  age,  is  become  even  a  child  again  in  his  understan- 
ding, or  rather  in  the  want  thereof,  or  by  reason  of  extreme  old 
age  or  other  infirmity  is  become  so  forgetful  that  he  knoweth  not 
his  own  name,  he  is  then  no  more  fit  to  make  a  testament  than 
is  a  natural  fool :"  Godolph.  26. 

The  light  is  somewhat,  though  not  satisfactorily  or  sufficiently 
increased,  by  the  MarquU  of  Winchester's  co^e,  6  Co.  23 : 
"  It  is  not  sufficient  that  the  testator  be  of  memory,  when  be 
makes  the  will,  to  answer  fomiliar  and  usual  questfons,  but  he 
ought  to  have  a  disposing  memory,  so  that  he  is  able  to  make  a 
disposition  of  bis  lands  with  understanding  and  reason ;  and  that 
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18  such  a  memory  which  the  law  calls  sane  and  perfect  memoiy.'^ 
Now  if  the  meaDiog  here  is,  that  the  disposition  of  the  testator'^ 
property  by  the  will  should  be  conformable  to  what  the  wilneas 
who  is  to  testify  of  his  capacity,  or  the  judge  who*  is  to  decide 
on  it,  may  deem  reasonable  and  discreet,  there  is  nothing  more 
untrue ;  for  if  the  capacity  of  the  testator  is  admitted  or  eelab- 
lished,  the  disposition  he  may  have  made  must  prevail,  however 
indiscreet  and  unreasonable  it  may  be ;  as  if  he  should  give  all 
from  meritorious  children  to  an  utter  stranger.  StcU  pro  raiume 
volufUaa.  And  if  the  meaning  is,  ttiat  in  a  doubtful  ease  the 
disposition  may  be  scrutinized,  there  are  few  things  more  unaafi^ 
since  the  testator  may  have  most  satisfactory  motives  and  rea- 
sons,  of  which  others  are  uninformed,  to  withhold  or  guide  his 
bounty.  But  if  the  meaning  is,  that  be  must  possesa  under- 
standing and  reason  in  order  to  make  a  valid  disposition,'  we  are 
brought  back  almost  to  the  starting  post ;  for,^  although  we  are 
told  it  is  not  enough  to  be  able  to  answer  familiar  questioos,  we 
are  still  left  to  ask^  What  is  a  competent  degree  of  understanding 
and  reason  7 

The  exposition  which  was  read  and  urged  upon  us  at  the  ar« 
gument,  from  Den  v.  Johnson^  2  South.  454,  is  not  satisfactory .* 
^  Sound  signifies  whole,  unbrokeny  unimpaired,  unshattered  by 
disease  or  otherwise."  If  so,  a  will  can  only  be  made  in  the 
spring,  or  at  the  latest  in  the  summer,  and  never,  in  the  autumi^ 
of  lifsr  Nor,  indeed,  does  this  passage,  taken  by  itself,  and 
without  the  explanations  and  ifMalifications  contained  in  the 
charge  of  which  it  formed  a  part,  properly  convey  the  meaning 
•f  the  judge  who  used  it  For  he  says,.  ^  It  is  true  that  every 
discomposure  of  mind  by  these  causes,"  (melancholy,  grief,  sor-^ 
row,  misfortune,  sickness  or  disease,)  *^  wiU  not  render  ooe  iQca« 
pabk)  of  making  a  will ;  it  must  be  such  a  discomposure,  such  a 
derangement,,  as  deprives  him  of  the  rational  foculties  oommoo 
10  man."  And  again  he  says,  <^  If,  upon  the  whole,  the  jury 
should  be  of  opinion  that  the  mental  powers  of  the  testator  were 
so  far  enfeebled  and  broken  as  that  she  could  not  make  a  die- 
cieet  disposition  of  her  bSaixa  herself^  and  that  the  will  ia  qjMe^ 
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lion  was  devised  by  other  pereooB,  and  only  amented  to  by  bar* 
upon  being  asked^  wiihout  the  power  of  understanding  it,  dbeo 
they  ought  to  find"  against  the  will.  And  again :  '<A  disposing 
mind  and  memory,  is  a  mind  and  memory  which  ha?e  the  ca- 
pacity of  recollecting,  discerning  and  feeling,  the  relations,  con* 
nections  and  obligations  of  family  and  blood." 

From  the  opinions  delivered  by  the  other  judges  in  their  re> 
view  of  the  charge,  it  is  obvious  they  do  not  sanction  or  approve 
the  unqualified  exposition  of  the  term  ^<  sound."  One  of  them 
8aid,  '*  The  charge  was  substantially  consistent  with  the  law.'' 
The  other  said,  its  correaness  was  to  be  determined  by  the  whole 
taken  together ;  and  that  so  taken,  the  definition  of  testamenta- 
ry capacity  was  true ;  though  it  should  be  admitted,  in  desciibing 
the  force  of  the  word  sound  by  itself,  too  strong  language  had 
been  used. 

The  remarks  of  the  same  learned  judge  by  whom  the  charge 
was  given,  made  in  the  subsequent  case  of  Den  v.  Vandeve^ 
2  South,  660,  show  that  the  strict  construction  was  not  designed 
by  him.  ''  By  these  terms,"  (a  sound  and  dispoing  mind  and 
memory)  says  he,  "it  has  not  been  understood  that  a  testator 
must  possess  these  qualities  of  the  mind  in  the  highest  degree, 
otherwise  very  few  could  make  testaments  at  all ;  neither  1ms  it 
been  understood  that  he  must  possess  them  in  as  great  a  degree 
as  he  may  have  formerly  done,  for  even  this  would  disable  most 
men  in  the  decline  of  life ;  the  mind  may  have  been  in  some 
degree  debilitated,  the  memory  may  have  become  in  some  degree 
enfeebled,  and  yet  there  may  be  enough  left  clearly  to  diicern 
and  discreetly  to  judge  of  all  those  things  and  all  those  circum- 
stances which  enter  into  the  nature  of  a  rational,  fair  and  just 
testament  But  if  they  have  so  far  Med  as  that  these  cannot 
be  discerned  and  judged  of,  then  he  cannot  be  said  to  be  of  sound 
and  disposing  mind  and  memory." 

Another  of  the  court  in  that  case  said,  "  I  could  by  no  means 
concur  with  the  chief  justice  in  his  exposition  of  the  term  sound, 
as  applied  to  the  mind  of  the  testator — "whole,  unbroken,  unchan- 
ged by  disease,  age  or  infirmity."  Few  indeed  would  be  the  wills 
72 
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muRmei^  if  this  is  correct  P^  stckneoi,  debility  of  body* 
ftom  age  or  infinnily,  would,  aeoording  to  its  yioleDce  or  daratioo, 
in  a  greater  or  less  degree  break  in  upon,  weaken  or  derange  Che 
nind,  and  render  it  incapable  of  exercising  its  foil  powers,  as  io 
lime  of  perfect  health.  Yet  I  believe  that  none  haye  ventured 
to  pronounce  that  extreme  illness  incapacitates  a  testator,  or  that 
old  age,  when  memory  was  impaired  and  judgment  weakooed, 
rendered  him  incapable  of  disposing  of  his  property.  ^  Of  sound 
and  disposing  mind  and  memory,'  is  the  language  used.  The 
sentence  must  be  taken  together,  not  disjointed,  and  sound  ex- 
plained in  its  literal^  distinct  and  separate  meanings  unconnected 
with  the  subject  matter  to  which  it  necessarily  and  evidently  re- 
fers. Thus  taken  in  connection,  it  means  that  the  testator,  at 
the  time  of  executing  his  will,  had  that  soundness  of  mind  and 
memory  enabling  him  to  understand  the  nature  of  the  instrument 
he  signed  and  sealed,  the  relative  situation  of  his  fisimily  and 
connexions,  the  general  extent  of  the  property  disposed  of,  and 
that  it  was  so  disposed  of  as  was  agreeable  to  his  desire." 

Another  of  the  court  said,  "  The  execution  of  a  will,  the  dis- 
tribution of  an  estate  among  a  fieimily,  is  an  act  of  a  peculiar 
character.  It  is  not  the  prompt  and  unpremeditated  effort  of  the 
moment,  but  the  tardy  effea  of  long  observation  on  his  £BLmily 
and  property,  on  the  claims  of  duty  and  the  calls  of  affection. 
It  is  frequently  the  resalt  of  the  combined  reasoning  and  feelings 
of  years,  often  meditated  on^  often  resolved,  and  not  unfrequeot- 
ly  divulged." 

The  subject  of  testamentary  capacity  was  investigated,  exam- 
ined and  discussed,  with  great  assiduity,  in  the  cases  of  JHarri- 
son  V.  Rowan,  and  Den  v.  Vandeve,  in  the  circuit  court  of  the 
United  States  for  this  district ;  and  the  legal  doctrines  on  this 
topic  were  stated  aod  explained  with  great  perspicuity  and  pre- 
cision by  that  emiDent  judge  who  for  many  years  presided  there, 
and  who  administered  justice  so  beneficially  to  the  public,  and 
with  an  ability  and  reputation  rarely  surpassed  and  never  to  be 
forgotten. 

In  the  former  case,  in  his  charge  to  the  jury,  he  said,  "As  to 
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liie  testator's  capacity,  he  must,  in  tlie  language  cf  the  law,  hafe 
a  sound  and  disposing  mind  and  memory.  In  other  words,  be 
ought  to  be  capable  of  making  his  will  with  «n  understanding 
of  the  nature  of  the  business  in  which  he  is  engaged,  a  recol- 
lection of  the  property  he  means  to  dispose  of,  of  the  persons 
who  are  the  objects  of  his  bounty,  and  ihe  manner  in  which  it 
is  to  be  distributed  between  them.  It  is  not  necessary  that  he 
should  view  bis  will  with  the  eye  of  a  lawyer,  and  comprehend 
its  provisions  In  their  legal  form.  It  is  sufficient  if  he  has  such 
a  mind  and  memory  as  will  enable  him  to  understand  the  ele- 
ments of  which  it  is  composed,  the  disposition  of  his  property  in 
its  simple  forms.  In  deciding  upon  the  capacity  of  the  testator 
to  make  his  will,  it  is  the  soundness  of  the  mind,  and  not  the 
particular  state  of  the  bodily  health,  that  is  to  be  attended  to ; 
the  latter  may  be  in  a  state  of  extreme  imbecility,  and  yet  be  may 
possess  sufficient  understanding  to  direct  how  his  property  shall 
be  disposed  of;  his  capacity  may  be  perfect  to  dispose  of  his  pro- 
perty by  will,  and  yet  very  inadequate  to  the  management  of 
other  business,  as,  for  instance,  to  make  contracts  for  the  pur- 
chase or  sale  of  property.  For  most  men,  at  different  periods  of 
their  lives,  have  meditated  upon  the  subject  of  the  disposition  of 
their  property  by  will,  and  when  called  upon  to  have  their  inten- 
tions committed  to  writing,  they  find  much  less  difficulty  in  de- 
claring their  intentions  than  they  would  in  comprehending  busi- 
ness in  some  measure  new." 

In  the  subsequent  case  of  Den  v.  Vandevej  judge  Washington 
spoke  thus :  '<  He  (the  testator)  must,  in  the  language  of  the 
law,  be  possessed  of  sound  and  disposing  mind  and  memory. 
He  must  have  memory :  a  man  in  whom  this  foculty  is  totally 
extinguished,  cannot  be  said  to  possess  understanding  to  any 
d^ree  whatever,  or  for  any  purpose.  But  his  memory  may  be 
very  imperfect ;  it  may  be  greatly  impaired  by  age  or  disease ; 
he  may  not  be  able  at  all  times  to  recollect  the  names,  the  per- 
sons or  the  families  of  those  with  whom  he  had  been  intimately 
acquainted ;  may  at  times  ask  idle  questions,  and  repeat  those 
which  had  before  been  asked  and  answered,  and  yet  bis  uoder- 
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^landing  may  be  miflkiently  sound  for  many  of  the  onfioary 
^ranflactkms  of  life.  He  may  not  have  sofficient  ■treogth  of 
memory  and  vigor  of  intellect  to  make  and  to  digest  all  the  fmrtB 
cf  a  contract,  and  yet  be  competent  to  direct  the  distribatioa  of 
^it  property  by  will  This  is  a  subject  which  he  may  possihly 
liaveeAen  thought  of,  and  there  is  probably  no  person  who  baa 
aol  amnged  such  a  disposition  in  his  mind  before  he  comnaitled 
it  to  writing.  Ttie  qaestion  is  not  so  mudi  Wliat  was  the  degree 
4>f  memory  possessed  by  the  testator?  as  thist  Had  he  a  dispo- 
ning memory  ?  Was  he  capable  of  recollecting  the  property  he 
was  about  to  bequeath,  the  manner  of  distributing  it,  and  the 
objects  of  his  bounty  ?  To  sum  up  the  whole  in  the  most  simple 
And  intelligible  form.  Were  his  mind  and  memory  sufficiently 
«ound  to  enable  him  to  know  and  to  understand  the  business  in 
wbieh  he  was  engaged,  at  the  time  he  executed  his  will  V^ 

Without  seeking  further  to  pursue  this  fruitful  subject  in  the 
cnuhitude  of  cases  to  be  found  in  the  English  and  American  books, 
and  without  undertaking  to  give  an  exposition  in  language  of  oar 
own,  we  shall  on  the  present  occasion  adopt  in  substance  the  doo- 
4rine  laid  down  by  judge  Washington,  as  the  proper  exposition  of 
the  terms  sound  and  diq)06ing  mind  and  ntemory,  and  the  cor- 
rect standard  of  testamentary  competency  and  capacity.  We  fiod 
it  perspicuous,  we  believe  it  sound,  and  we  learn  it  was  received 
and  approved  by  the  ordinary  in  the  recent  case  of  the  appeal 
on  the  wtU  of  TcLce  Wallace  ;*  and  on  this  last  consideratk>o 
we  much  rely,  because  we  have  the  aid  of  his  deliberatkm  and 
judgment;  and,  sitting  on  the  present  occasion  in  his  place,  wo 
have  the  satisfaction  to  know  that  the  claims  of  the  parties  be- 
fore us  will  be  estimated  by  the  same  standard  as  if  he  had  de^ 
iaded  upon  them. 

We  now  proceed  to  compare  the  mind  and  memory  of  John 
Maxwell,  as  displayed  in  the  evidence  before  us,  with  the  stand- 
ard which  has  been  assumed.    The  point  of  time  at  whieh  the 

*  It  is  a  matter  of  regret  that  the  opinion  in  this  case,  delivered  by  Vroooi. 
lordinary,  at  January  term,  1891,  cannot  be  procured  for  publication.  Thm 
«opinioii  WW  loaned  by  the  ordinary,  and  cannot  now  be  fbtmd. 
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testator's  competency  is  to  be  tested,  is  that  of  the  ezecaUon  of  tbe 
will ;  his  aDtecedent  or  subsequeoi  cooditioD  is  chiefly  ini|ioitaiit 
as  it  may  bear  on  that  epoch.  Aod  we  oaturally  resort,  in  the 
first  place,  to  the  subscribing  witoesses ;  because  they  have  seen 
him  at  tbe  decisive  period,  and  because  the  law  expects  frooi^ 
them  peculiar  care,  caution  and  circumspection^  presuming  from 
the  fact  of  the  attestation,  that  they  believed  him  competenty  as 
otherwise  they  ought  not  lo  imve  given  -countenance  to  a  deoep- 
tive  instrument 

The  flnst  of  them  examined  was  Samuel  D.  Stryker :  be  fo- 
lates the  circumstances  which  attended  the  execution  of  the  will. 
He  says,  ^<  He  thinks  the  testator  was  capable  up  to  tbe  time  of 
the  execution  of  the  will  of  transacting  some  kinds  of  business, 
but  not  business  generally-;  he  was  capabte  of  taking  care  of  his 
interests  as  to  money  matters.''  '<  He  thinks  that  as  to  money 
matters  tbe  testator  was  rather  a  smart  man  for  one  of  his  age. 
The  strength  of  his  mind  seemed  to  rest  upon  hb  money  mat- 
ters. Deponent  thinks  that,  taking  into  consideration  the  incli- 
nation of  hk  mind  to  pecuniary  matters,  that  the  will  had  been 
made  nearly  three  years  before  his  death  aod  the  probability  that 
the  testator  had  access  to  it  and  thai  he  might  have  altered  it  if 
any  thing  was  wrong,  ihat  he  was  copable  at  the  time  oSihe  ex- 
ecution of  the  will  of  making  a  will :;  at  tbe  same  time,  howev- 
er, he  wishes  it  to  be  uodeiBtood  that  he  is  oot  dear  upeo  this 
point,  he  feels  some  doubts  about  it.  Deponent  would  rather 
gay  that  be  was  capable,  for  he  thinks  the  strength  of  his  mind 
ran  upon  his  property."  Deponent  says  that  the  testator's  ^me- 
mory was  not  good  at  the  time  of  the  executfon  of  the  will,  nor 
was  it  very  good  when  the  deponent  first  knew  him,"  whkb  it 
may  be  observed  was  in  the  year  eighteen  hundred  and  twentyi 
And  in  the  intermedials  time  repeated  transaotkMis  of  business 
had  occurred  between  them,  chiefly  in  the  negotiation  of  Umm 
of  money  for  other  persons,  and  in  tbe  k)an  and  repayment  of 
money  by  the  witness  himself,  and  in  the  frequent  dealings  of 
ibe  testator  at  the  store  of  the  witness.  "  Deponent  thinks  that 
ihe  testator  was  capable  of  making  a  will  at  ibe  time  this  one 
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waft  executed,  and  of  diaposiiig  of  properly  to  ibe  amoaoiof  twwtf 
or  thirty  thousand  doUare  in  a  rational  way,  at  the  eamo  timoi 
however,  he  has  some  doubts  about  the  matter.  There  are  dif* 
feient  degrees  of  capacity,  but  from  all  the  fitcts  and  circam- 
j«ances  of  his  general  knowledge  of  the  testator,  he  thinks  that 
be  was  capable  of  making  a  will,  but  at  the  same  time  he  baa 
some  doubts  upon  the  subject.^  ^<  Deponent  says,  that  if  he 
had  wanted  to  treat  with  the  testator  for  the  purchase  of  a  house 
and  lot  of  which  the  testator  was  the  owner,  that  he  should 
have  gone  to  him.  He  thinks  that  he  was  capable  of  making  a 
contract  and  conveyance  of  bis  property  ;  that  he  could  not  have 
been  overreached,  that  he  understood  himself  and  his  property 
too  well.  Deponent  says  he  cannot  answer  the  question  whether 
he  could  have  been  overreached  in  making  his  will." 

This  witness  was  intimately  acquainted  with  the  testator,  hav- 
ing for  seveml  years  before  the  execution  of  the  will  lived  in  an 
adjoining  house,  and  passing  the  testator's  dwelling  inoesaantly 
to  his  store.  His  doubts  evidently  result  from  an  erroneous  ooo- 
oeption  of  the  capacity  requisite  to  make  a  will.  He  had  fixed 
in  his  own  mind  too  elevated  a  standard.  If  he  had  known  that 
the  capacity  may  be  ''  very  inadequate  to  the  management  of 
other  business,  as,  for  instance,  to  make  contracts  for  the  sale  or 
purchase  of  property,"  and  yet  be  may  be  "  perfect  to  dispose  of 
property  by  will ;"  if  he  had  known  that  a  man  ''  may  not  have 
sufficient  strength  of  memory  and  vigor  of  intellect  to  make  and 
to  digest  all  the  parts  of  a  contract,  and  yet  be  competent 
to  direct  the  distribution  of  his  property  by  will,"  we  cannot  heai- 
late  to  see  that  his  doubt  would  be  dispelled ;  he  would  have 
deemed  him  competent  to  make  a  will,  as  he  thought  him  *^  ca- 
pable of  making  a  contract  and  conveyance  of  his  property;" 
and  for  the  same  valid  reason :  '*  he  understood  himself  and  his 
property  too  well  to  be  overreached." 

This  witness  relates  very  few  important  facts  bearing  upon 
the  question  of  capacity ;  all,  however,  that  he  does  state  are  of 
competency,  none  of  incompetency.  Every  thing  that  was  said 
or  done  by  the  testator  at  the  execution  of  IhQ  will,  was  rational^ 
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appropriate,  aad  io  proper  lime  and  place.    Both  belbrar  aiMf  af- 
ter the  eyecuUon  of  the  will,  be  was  ia  the  habit  of  coming  to 
tbe  store  frequently  and  purcbasing  sncb  articles  as  be  wanted, 
for  whicb  lie  always  paid  either  immediately  or  at  somesheit 
time  after.     When  be  did  not  pay  tbe  cash  he  would  generally 
remember  it  and  come  in  a  day  or  two  and  pay ;  sometimes^ 
however,  he  appeared  to  forget  tbe  purchase,  and  on  being  re- 
minded by  the  witness  or  bis  derk,  be  would  always  recoUect 
and  pay  the  money.    Both  before  and  after  the  execution  of  tbe 
will,  he  was  in  the  habit  of  caUing  at  tbe  store  of  tbe  witness  to 
have  his  interest  calculated  aod  Io  have  moneys  overlooked  which 
be  had  received.    Some  short  time  before  the  will,  tbe  witness 
paid  the  testator  some  silver  money,  which  was  counted  by  him. 
Theod(»re-EUis  was  tbe  next  of  tbe  subscribing  witnesses  exam- 
ined.   He  went  to  Flemington  io  the  spring  of  the  year  eighteen 
hundred  and  twenty-one,  left  there  in  eighteen  hundred  and 
twenty-four,  and  after  an  absence  of  eleven  months  returned 
about  a  month  before  the  will  was  executed.     While  there  be 
was  a  clerk  in  the  store  of  Mr.  Stryker,  and  living  near  tbe  tes- 
tator, had  very  frequent  intercourse  with  him.     He  spoke  of  the 
transaction  of  business  with  the  testator,  in  dealing  at  the  store, 
and  in  making  calculations  for  him,  and  of  having  heard  him 
talk  of  his  property,  and  of  his  desire  to  make  sale  of  some  of 
his  real  estate  before  the  absence  of  tbe  witness  from  Fleming- 
ton.    ''  From  my  observatfon,"  says  he,  '<  in  the  dealings  I  bad 
with  him,  he  appeared  to  understand  his  own  interest ;  whether 
be  was  perfect  in  all  his  business  I  can't  say,  but  from  what  I 
have  heard  him  say  I  should  suppose  he  was."   After  tbe  return 
of  the  witness  he  was  not  enough  acquainted  with  tbe  testator, 
he  said,  to  judge  whether  be  was  capable  of  conveying  his  pro- 
perty by  wilL    He  was  better  able  to  judge  of  bis  capacity  ele- 
ven months  before,  than  at  the  time  be  witnessed  the  will ;  but 
he  knew  no  circumstance  to  induce  him  to  believe  the  testator 
was  not  competent  at  that  time.    Some  time  before  he  left  Flem- 
ington, he  heard  the  testator  speak  of  a  bouse  and  lot  in  tbe  vil- 
lage, be  had  sold  U>  one  Large,  and  bad  taken  back  or  was  about 
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to  take  back,  from  tbe  ioabiiity  of  the  latter  Ca  pay  for  k.  He 
thought  if  tbe  testator  had  then  wanted  to  make  sale  of  tbe 
ewamp  lot|  or  the  lot  in  town,  he  was  of  competent  mind  to  fix 
ills  price  and  make  a  transfer  and  take  care  of  bis  inlereet,  and 
lie  knew  not  bot  the  testator  was  competent  to  have  made  sale 
and  conveyance  of  all  bis  real  pioperty.  After  itt  witnesB  re^ 
turned  to  Fkmington,  which  it  wiH  be  remembered  was  near  the 
time  of  the  will,  he  called  on  tbe  testator^  and  did  not  discover 
any  very  material  difference  in  him.  The  testator  recognised 
hun,  and  compbined  of  being  unwell. 

The  witness  speaks  very  sufficiently  of  the  capacity  of  the 
testator  prior  to  his  absence  from  Flemingtott ;  and  although  he 
dkl  not,  as  be  says,  see  enough  of  the  testator  after  his  return 
to  enable  him  to  speak  with  certainty  as  to  bis  competency,  yet 
1m  neither  saw  or  knew  any  thing  to  bring  it  into  doubt,  and 
especially  he  discovered  no  material  differeaee  in  him,  which,  if 
it  had  occurred,  ^'oald  have  been  apparent  to  a  person  who  kad 
been  absent  for  months,  although  it  night  not  have  been  so 
perceptible  to  another  who  had  been  in  the  habit  of  daily  inter-' 
course^ 

Tbe  other  subscribing  witness  is  Charles  BonoeL  He  relates 
the  circumstances  of  the  execution  of  the  wiH  in  nearly  tbe  same 
manner  as  the  other  witnesses.  On  tbe  score  of  capacity,  he 
says,  '^At  the  time  of  tbe  execution  of  the  will,  I  coukl  not  and 
should  not  say  that  the  testator  was  of  sound  and  disposing  mind 
and  memory :  this  waa  my  impression  at  the  time  of  tbe  execu* 
tion  of  the  paper."  And  again  :  '^At  the  time  of  tbe  execution 
of  the  will,  I  did  not  eonskier  tbe  testator  of  sufficient  capacity 
to  make  a  wise  and  rational  distribution  of  his  property  among 
his  eonneaions  and  frimily,  under  the  proper  obligations  afid 
eonsklerations  of  blood.''  And  yet  with  these  Tiews  of  tbe  tes- 
tator, he  did  not  heskate  to  attest  tbe  will,  and  under  tbe  imprea- 
sion  also,  as  he  deckires,  that  the  testator  at  the  time  knew  what 
he  was  about,  and  that  the  instrument  was  his  will. 

From  the  opinran  thus  positively  expressed  by  the  witness, 
and  from  the  proximity  of  his  residence  to  the  testator,  rendering 
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their  iutercourse  very  frequent  and  almost  daily,  we  may  oatUH 
rally  expect  to  bear  from  him  the  facts  on  which  his  opinion  wa^ 
founded  clearly  and  fully  detailed,  and  to  have  some  striking 
marks  of  his  incompetency  exhibited,  from  which  others  as  weH 
as  the  witness  will  be  brought  to  a  Uke  conclusion.  But  a  review 
of.  his  testimony  disappoints  this  reasonable  expectatk)d.  The 
weight  of  an  opinion,  without  reasons  to  support  it,  was  lakl  down 
by  judge  Washington,  in  one  of  the  cases  already  referred  tOf 
very  correctly,  and  in  conformity  with  the  steady  current  of  au- 
thority from  the  time  of  Godolphin  and  Swinburne,  in  the  fol^ 
lowing  words :  "  The  mere  opinions  of  witnesses  are  entitled  to 
little  or  no  r^ard,  unless  they  are  supported  by  good  reason^ 
founded  on  facts  which  warrant  them  in  the  opinion  of  the  jury* 
If  the  reasons  are  frivolous  or  inconclusive,  the  opinions  of  the 
witnesses  are  worth  nothing." 

Indeed  there  is  even  some  incongruity  in  the  opinions  enter- 
tained by  this  witness ;  for  the  question  being  put  to  him  whether 
he  supposed  the  testator  was  at  the  time  capable  of  managing 
his  estate  discreetly  and  with  prudence ;  he  answered,  somewhat 
evasively,  ^'  If  persons  had  paid  him  money,  I  believe  he  would 
have  held  fast  to  it  and  kept  it  until  some  person  put  it  out  for 
him."  And  again  :  ''At  the  time  of  making  the  will,  or  there- 
abouts, the  old  man  had  sense  enough  not  to  trust  himself  to 
make  a  bargain.  By  this,  I  mean  to  say,  he  had  sense  enough 
to  know  he  was  not  capable  of  making  a  bargain  or  of  transact- 
ing his  business."  Now,  to  take  care  of  money  until  properly 
replaced,  does  not  savor  of  incapacity ;  and  self-confidence  is  a 
more  usual  concomitant  of  incompetency,  especially  in  old  age, 
than  self-distrust. 

Mr.  Bonnel  says  he  thinks  the  memory  of  the  testator  wouM 
not  have  served  him  to  make  a  bargain  which  would  have  taken 
ten  minutes,  but  be  states  no  fact  and  gives  no  instance  of  an 
attempt  and  failure ;  here  is,  then,  only  an  uncorroborated  ooU'* 
jecture. 

He  had  '*  frequently  seen  the  testator  in  the  street  inquiring 

for  people  whom  he  said  be  wanted  to  see,  and  was  going  in  a 
73 
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wrong  direction  (o  find  ihem."  And  wbo  of  itie  wisest  among 
us  has  not  been  iu  a  like  predicameDi?  But  as  the  witness  says 
this  may  have  been  after  vbe  will  was  executed,  we  need  say  oe 
more  of  it. 

Mr.  Bonnet  gave  as  an  instance  of  tbe  failure  of  the  nieiuory 
of  tbe  testator,  that  be  used  to  forget  bis  grand-children,  which 
bad  occurred  both  before  and  after  tbe  making  of  the  will.  He 
thought  he  had  seen  several  instances,  perhaps  a  doasen,  of  his 
ibrgetfulness  of  his  grand-children  and  othersw  He  was  able,  how- 
ever, to  call  to  bis  recollection  but  one  in  regard  to  bis  grand- 
daughter, Ann  Sherrard,  wbo  with  most  of  bis  grand-cbildreQ 
then  resided  in  tbe  county  of  Sussex,  and  visited  him,  the  wit- 
ness said,  once  or  twice  a  year.  At  one  time,  on  the  day  of  her 
arrival  as  he  presumed,  for  she  bad  then  her  bonnet  on,  she  met 
the  testator  near  the  store,  and  having  iuquired  after  his  health, 
he  said,  Why,  who  are  you  ?  She  told  him,  and  they  went  into 
his  bouse  together.  For  the  sake  of  brevity  and  connexion,  some 
facts  of  this  kind  will  be  noticed  in  the  sequel. 

Tbe  only  other  fact  stated  by  Mr.  Bonnel,  which  as  it  is  stated 
at  large  by  him,  and  seems  therefore  to  have  had  some  influence 
on  his  opinion,  and  as  it  occurred  within  a  very  short  time  after 
the  will  was  made,  on  the  same  day,  we  will  examine  somewhat 
in  detail.  After  the  testator  bad  gone  from  tbe  store  with  the 
will,  and  been  absent  ten  or  fifteen  minutes,  he  returned,  bring- 
ing with  him  a  bond  and  mortgage,  and  requested  Mr.  Stryker 
to  calculate  the  interest.  When  done,  Mr.  Maxwell  abated  fifty 
dollars  of  the  amount,  and  tbe  balance  was  paid  to  him  by  the 
obligor,  Peter  I.  Case.  Tbe  witness  considered  tbe  money  safe, 
and  thinking  the  testator  ought  not  to  have  made  the  discount, 
asked  him  why  he  would  throw  so  much  away.  He  answered, 
he  had  promised  tbe  man  to  do  so  for  the  sake  of  getting  the 
money. 

Some  farther  facts  in  relation  to  this  transaction  were  stated 
by  tbe  obligor  on  bis  examination.  He  was  a  weaver  by  trade, 
had  some  personal  estate,  but  no  other  real  estate  than  that  in- 
cluded in  the  mortgage,  which  was  not  worth  the  amount  due 
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mi  the  bond,  then  three  hundred  dollars,  with  the  interest  for 
nearly  one  year.  The  testator  called  on  him  for  payment,  and 
was  told  he  would  have  to  take  the  land.  After  some  conversa- 
tion he  agreed  to  relinquish  fifty  dollars  for  the  sake  of  payment. 
In  a  few  days,  Case  called  on  htm  and  asked  him  if  he  would 
do  as  he  had  said,  without  mentioning  the  sum.  The  testator  re- 
marked that  he  could  not,  it  was  too  much.  Case  then  told  him 
he  would  -have  to  take  the  land,  and  got  up  and  walked  towards 
the  door.  The  testator  desired  him  to  stop,  he  would  allow  tba 
fifty  dollars ;  and  procured  the  bond  and  mortgage,  and  they  went 
together  to  the  store  of  Mr.  Stryker. 

On  this  transaction  it  may  be  remarked,  that  we  see  the  tes- 
tator, on  the  very  day  the  will  was  made,  managing,  directing 
and  controling  his  own  affairs;  and  to  guide  us  in  judging 
whether  it  was  discreet  to  relinquish  so  large  a  sum,  we  are  to 
recollect,  that  when  he  withdrew  from  business  he  had  convert- - 
ed  his  landed  estate  into  personalty,  for  more  convenient  manage- 
ment ;  that  he  had  recently  been  compelled,  at  very  considerable 
loss,  to  take  a  farm,  and  a  house  and  lot  in  the  village,  which 
had  been  mortgaged  to  him ;  and  that  the  land  held  by  Case  was 
unequal  to  the  amount  of  the  debt  charged  upon  it.  If,  too,  he 
then  wanted  money  badly,  as  he  told  Mr.  Bonnel,  his  conduct 
does  not  appear  unreasonable.  The  conclusion  forces  itself  on 
our  minds,  that  no  one  of  those  who  were  apprised  of  the  trans- 
action regarded  him  as  an  imbecile,  childish  old  man,  incapable 
of  managing  his  affairs.  Even  if  interest  would  have  led  Mr. 
Case,  which  there  seems  no  ground  to  suspect,  to  take  advantage 
of  his  infirmities,  can  we  believe  that  Mr.  Bonnel  and  Mr.  Stry- 
ker would  not  have  cautioned  him  against  the  glaring  impro- 
priety of  treating  with  a  man  whose  mind  and  memory  were  not 
sound?  Would  they  not  have  protected  their  neighbor  and 
friend  from  imposition  ?  Would  they  have  become  accomplices 
in  the  fraud,  by  suffering  it  to  be  perpetrated  in  their  presence, 
without  objection  or  rebuke?  Persuaded  as  we  are,  they  both 
were  honest  and  honorable  and  independent  men,  we  can  ac- 
count for  their  conduct  only  by  the  conviction,  that  they  believed 
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bim  capable  of  managing  his  concerns,  and  disposiog  of  hkt 
property,  and  felt  that,  even  if  be  yielded  more  thaa  they  would 
have  done  under  like  circumstances,  they  were  not  at  liberty  to 
interfere. 

These  are  all  the  facts  stated  by  Mr.  Bonnel,  which  can  serve 
as  groonds  for  the  opinion  as  expressed,  of  the  incapacity  of  the  les- 
(aior,  and  which,  in  our  judgment,  they  do  by  no  means  serve  to 
sustain.  And  we  cannot  omit  again  to  advert  to  the  inconsis- 
tency which  forces  itself  upon  us,  between  the  opinion  be  ex- 
pressed on  his  examination,  and  the  certificate  he  gave  by  attest- 
ing the  will,  as  every  attesting  witness  does  give,  that  be  then 
believed  the  testator  competent  to  make  it. 

We  have  thus  reviewed  the  testimony  of  the  subscribing  wit- 
nesses ;  and  the  result  on  our  minds  is,  that  the  weight  of  evi- 
dence, as  well  from  the  opinions  of  these  witnesses,  as  from  the 
facts  they  state,  is  decid^ly  in  favor  of  the  capacity  of  the  tes- 
tator at  the  execution  of  the  will. 

We  now  proceed  to  the  other  witnesses.  And  we  propose,  in 
the  first  place,  to  look  into  the  evidence  produced  on  the  part  of 
the  caveators ;  for  on  them  rests  the  burthen  of  proving  the  in- 
competency of  the  testator.  The  truth  of  this  position  we  heard 
called  into  question  on  the  argument  with  some  surprise,  for  we 
had  supposed  it  to  have  been  so  long,  so  firmly  and  so  universal- 
ly settled  as  to  have  assumed  the  character  of  an  axionii  or  de- 
menti or  fixed  principle,  that  whenever  the  formal  execution  of 
A  will  is  duly  proved,  he  who  wishes  to  impeach  it  on  the  ground 
of  incompetency,  must  support  by  proof  the  allegation  he  makes, 
and  thereby  overcome  the  presumption  which  the  law  raises  of 
the  ^nity  of  the  testator. 

Let  us,  however,  pause  a  moment  to  examine  this  ponit.  In 
the  case  of  Den  v.  Johnson^  in  the  supreme  court,  the  doctrine 
is  laid  down  in  these  words :  "After  probate,  the  sanity  of  the 
testator  was  always  to  be  presumed  in  favor  of  the  will— the 
insanity  always  to  be  proved  by  him  that  alleges  it"  By  the 
words  '*  after  probate,''  we  are,  we  suppose,  to  understand,  after 
proof  of  the  formal  execution.    In  Pen  v.  Foncfeve,  judge. 
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Washin^on  laid  down  the  rule  in  broader  terms :  "The  pre- 
sumption of  law  always  is  in  favor  of  sanity  at  the  time  the  will 
was  executed,  and  the  burden  of  proof  lies  upon  the  person  who 
asserts  unsoundness  of  mind.'^  In  that  case  the  will  in  question 
bad  not  been  exhibited  in  the  orphans'  court.  In  Harrison  v. 
Rowan,  3  Wash.  584,  judge  Washington  charged  the  jury  that 
"  the  question  was  whether  John  Sinnickson  made  a  valid  will  of 
his  real  estate ;  that  the  plaintiff  held  the  affirmative ;  and  that 
all  he  had  to  do  was  to  satisfy  them  that  the  will  was  executed 
in  due  form."  In  this  case  the  will  had  actually  been  repudiated 
in  the  orphans'  court  In  delivering  the  opinion  of  the  supreme 
court  of  New- York,  in  Jackson  v.  Vandusen,  5  John.  168, 
judge  Yanness  says.  In  all  cases  where  the  act  of  a  party  is 
sought  to  be  avoided  on  the  ground  of  his  mental  imbecility,  the 
proof  of  the  fact  lies  upon  him  who  alleges  it,  and  until  the  con- 
trary appears,  sanity  is  to  be  presumed.  He  says  not  only  that 
this  is  the  rule,  but  that  independently  of  authority,  it  ought  to 
be  so,  and  that  it  is  recognised  in  ail  the  elementary  writers  and 
m  all  the  adjudged  cases  he  had  met  with  both  in  law  and  equi- 
ty. To  the  numerous  authorities  be  quotes  may  be  added  a 
train  of  cases  to  the  same  effect  in  the  American  courts.  We  for- 
bear to  enlarge.  The  objection,  although  unsound,  could  not  be 
passed  without  respectful  attention. 

The  advanced  age  of  the  testator,  upwards  of  eighty  yean^ 
was  made  on  the  argument  a  distinct  point  against  the  will|  not 
indeed  as  rendering  him  legally  incapable,  so  much  as  raising  a 
presumption  of  incompetency.  The  power  of  making  a  valid  wilt 
»  not  impaired  by  the  access  of  oM  age^  nor  is  it  denied  to  himi 
who  has  attained  the  utmost  verge  of  human  life,  on  that  ac- 
count alone.  Three-score  yeans  and  ten  do  not  always  or  neces- 
sarily, extinguish  the  light  of  intellect  It  is  then,  in  some  men, 
more  brilliant  than  H  is  in  others  at  a  much  earlier  aga  The 
power  of  disposing  of  property  is  an  inestimable  privilege  of  the 
old.  It  frequently  commands  attention  and  respect,  when  other 
motives  have  ceased  to  influence.  Bow  often,  without  if,  would 
the  hoary  head  be  neglected,  deserted  and  despised. 


582  PREROGATIVE  COURT, 

[Sloan  ▼.  Mszwell  et  at.] 

Chancellor  Kent  sustained  the  will  of  a  man  between  rAnety 
and  a  hundred  years.  He  properly  said,  "  The  law  looks  ooly 
to  the  competency  of  the  understanding,  and  neither  age,  nor 
sickness,  nor  extreme  distress  or  debility  of  body,  will  afTect  the 
capacity  to  make  a  will,  if  sufficient  intelligence  remains  f  and 
he  cited  with  approbation  the  commentary  of  Voet  on  the  Pan- 
dects. Licet  enim  non  sani  tantum,  sed  et  in  agone  mortis 
pontij  seminece  ac  balbutiente  lingua  voluntatem  promen- 
tesj  recta  testamenta  condant,  si  modo  mente  adhuc  valeani. 
6  John.  Chan.  R.  168. 

The  first  witness  examined  on  the  part  of  the  caveat<»rs,  was 
Dr.  Stewart  Kennedy,  a  grandnson  of  the  sister  of  the  testator. 
The  fact  he  states  is,  that  on  one  occasion,  in  the  spring  of  the 
year  eighteen  hundred  and  twenty-three,  he  was  not  recogni2sed 
by  the  testator,  and  the  latter  mistook  the  connection  between 
them.  '^  I  called  on  him,"  says  the  witness,  "  at  his  house,  spoke 
to  him,  and  he  did  not  know  me.  Mrs.  Maxwell  knew  me,  and 
told  him  who  I  was ;  he  then  appeared  pleased  to  see  me."  After 
a  little  while  the  testator  introduced  the  witness  to  a  gentleman 
as  Dr.  Kennedy,  his  grand-son.  Mrs.  Maxwell  said,  not  his 
grand-son,  but  his  sister's  grand-son.  He  sat  a  little,  as  if  think- 
ing, and  said,  well,  maybe  it  is  so. 

The  whole  circumstance  was  neither  unusual  among  eklerly 
people,  nor  remarkable.  The  witness  was,  as  he  says,  quite  a 
boy  when  the  testator  removed  from  the  vicinity  of  his  father's 
residence  in  Warren,  and  had  grown  up  to  manhood,  seeing  the 
testator  but  once  or  twice  a  year.  He  had  seen  him  but  once  in 
the  year  before.  The  other  occurrences  of  the  visit  seem  to  us 
greatly  to  outweigh  the  mistake,  and  should,  we  think,  have 
removed  from  the  mind  of  the  witness  all  unfavorable  impres- 
sions. Mr.  Maxwell  not  only  manifested  his  gratification  at  see- 
ing him,  but  inquired  after  his  father  and  mother  and  other  friends 
in  Warren  ;  and  his  inquiries  and  questions  relative  to  the  family 
and  his  friends  were,  as  the  witness  says,  pertinent  and  correct 
Was  not  here  mind,  memory,  an  attention  to  the  courtesies  of  life 
and  to  the  duties  of  kindred  and  afifection  ? 
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William  Kennedy,  esquire,  was  the  nepbew  of  the  testator, 
and  intimately  acquainted  with  him  until  bis  removal  to  Flem- 
ington ;  after  which  he  saw  the  testator  once  or  twice  a  year, 
mostly  when  he  made  visits  to  Easton,  where  Mr.  Kennedy  for 
some  time  resided.  He  considered  that  he  could  discover  for  some 
years  a  felling  off  in  the  testator's  recollection,  very  much.  He 
had  not  had  much  business  with  him  in  that  lime,  but  thought 
he  could  discover  a  failing  in  his  recoUecUon  and  mind,  in  his 
recollection  very  much.  He  speaks  of  bat  one  transaction  of  bit^ 
siness  in  which  he  saw  the  testator  engaged,  either  with  himself 
or  others.  In  the  year  eighteen  hundred  and  twenty-one  or 
eighteen  hundred  and  twenty-two,  the  testator  placed  a  bond  in 
his  hands  for  collection  at  Easton.  After  it  was  collected,  the 
testator  visited  him,  received  the  money,  and  signed  a  receipt  in 
his  docket.  In  settling  it  with  the  testator,  he  says  he  was  rath- 
er induced  to  believe  that  he  was  not  capable  of  making  calcula- 
tions. For  what  reason,  he  does  not  state.  He  made  no  attempt 
and  failure.  The  witness  gave  him  '^a  statement  of  the  times 
of  payment,  and  of  the  amount,  in  order  that  he  might  show  it 
to  his  family,"  and  he  did  so  "  because  be  did  not  think  him  ca- 
pable of  entering  into  long  calculations  about  money  and  pro- 
perty." But  not  a  single  fact  is  stated  by  the  witness  whereby 
the  capacity  of  the  testator  was  tested.  The  witness  thought  he 
did  not  attempt  to  examine  the  account,  and  this  is  by  no  means 
an  unusual  occurrence,  as  experience  will  bring  to  the  recollec- 
tion of  every  one  accustomed  to  business.  The  testator  reposed 
confidence,  as  he  had  good  reason  to  do,  in  the  integrity  and  ac- 
curacy of  Mr.  Kennedy,  and  he  did  not,  therefore,  revise  the 
statement,  at  least  not  in  his  presence.  The  truth,  however, 
stands  uncontroverted,  that  the  testator  in  this  instance  aaually  ~ 
did  transaa  his  own  business,  and  no  fact  is  related  bringing  into 
doubt  bis  capacity  to  dasa 

Another  occurrence  is  related  by  this  witness.  In  the  year 
eighteen  hundred  and  twenty-two  or  eighteen  hundred  and  twen- 
ty-three, the  testator  visited  him  in  Easton,  and,  so  far  as  we  are 
informed,  unaccompanied  by  any  of  his  family.    He  expressed 
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a  wisb  to  call  oo  an  old  acquwitance  reskUng  hi  ibelowo> 
wbkber  tbe  witness  went  wiib  binii  and  there  left  him,  having 
obtained  bb  promise  to  return,  and  being  told,  in  answer  to  an 
inquiry  whether  be  could  find  tbe  way  back,  that  be  koew  eve- 
ry part  of  tbe  town  before  tbe  witness  was  born.  Mot  returoiog 
as  soon  as  the  meal  occurred  of  which  be  waa  to  partake,  Mr. 
Kennedy  went  in  search,  and  found  him  coming  fiom  towafda 
tbe  Lehigh  bridge,  wbilber,  crossing  tbe  main  street  he  bad  gone 
in  a  southerly  instead  of  an  easterly  course  to  the  residence  of 
the  witness.  ''  Where,  uncle,  have  you  been,"  said  be.  ^  Ro- 
^lly,"  replied  Mr.  Maxwell,  "  I  was  lost."  And  io  all  this  we 
perceive  no  extraordinary  transaction.  There  wa»  a  mblaker 
He  may  have  gone  wrong  ffom  inattenlion,  or  there  may  have 
been  a  failure  of  memory  ;  and  bad  be  beeo  found  waoderlDg 
and  persisting  in  error,  a  more  unfavorable  inference  oiigbi  have 
been  just  But  he  bad  himself  discovered  his  error,  and  wat 
actually  retracing  bis  steps. 

On  the  score  of  opinion,  Mr.  Kennedy  says,  he  should  have 
been  sorry  to  see  him,  at  that  time,  undertake  to  make  a  bar^ 
gain ;  yet  be  adds,  ^'  I  do  not  say  that  be  was  not  fit  to  oioke  a 
bargain ;  he  might  have  made  a  bargain  careful  and  close  enougb 
for  any  thing  that  I  know."  Farther,  he  says,  ^^  I  am  not  able 
at  present  to  recollect  of  any  particular  expression  or  sentiment 
thai  would  lead  me  to  believe  that  he  had  lost  his  mind,  although 
my  Impression  was  that  bis  mind  had  failed.  Speaking  of  an^ 
cient  thingSj  his  memory  appeared  to  be  good,  and  of  recent 
transactions,  his  memory  appeared  to  be  wavering.  In  speaking 
of  the  revolutionary  war,  and  things  that  transpired  then,  I 
ibink  his  memory  was  better  than  mine."  ^  In  all  the  conver- 
sations I  bad  with  him,  be  appeared  to  be  sensible  of  bis  obtiga- 
iioBS  to  bis  kindred  by  ties  of  bkx)d." 

Dr.  John  Manners  had  been  acquainted  with  tbe  testator  for 
about  fifteen  years,  and  thought  be  could  discover  a  gradual  de- 
clension of  his  mental  and  bodily  powers.  For  several  years 
before  bis  death  he  did  not  consider  him  capable  of  transacting 
business  of  any  considerable  importance.     In  the  month  of  Au^ 
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gast,  eighCeen  Imndred  and  twenty-five,  from  the  impreirions  bef 
had  of  the  testator,  be  should  not  think  he  bud  capacity  suffi- 
cient to  dispose  by  wtii  of  a  large  property  with  discretion  and 
proper  regard  to  the  interests  of  bis  own  family ;  yet  he  says, ''  I 
can't  say  whether  he  was  competent  at  that  time  to  make  a  sale 
and  transfer  of  land  or  not :  he  might.  I  don't  think  he  was 
capable  of  making  a  transfer  of  ail  his  property  by  will  or  deed ; 
a  simple  sale  I  think  be  might  probably  have  been  capable  of 
making,  but  I  do  not  think  him  capable  of  transacting  business 
that  required  any  very  complicated  operation."  Moreover,  the 
doctor  says  in  express  terms,  "  I  can  give  no  specific  instance  of 
mental  imbecility,"  and  that  be  thought  he  had  capacity  enough 
to  feel  the  force  of  natural  affection  towards  those  of  his  family 
about  him.  He  recollected  no  foolish  or  childish  expression  of 
the  testator,  nor  any  one  particular  expression  or  sentiment  ut- 
tered by  him,  showing  at  any  time  a  want  of  mind,  nor  did  he 
recollect,  in  his  intercourse  with  the  testator,  any  act  of  that 
character,  except  his  forgetting  the  witness  might  be  one^  The 
latter,  indeed,  is  the  only  matter  of  fact  on  the  subject  of  capa-' 
city  related  by  the  witness.  ^  In  one  instance,  in  particular,  I 
recollect  he  did  not  know  me«"  The  circumstances  are  not  de^ 
tailed,  wherefrom  we  might  have  better  appreciated  its  weight; 
nor  the  time ;  but  it  was  doubtless  after  he  removed  from  Flem- 
ington,  when,  although  he  called  on  the  testator  once  or  twice, 
he  had  not  frequent  opportunities  to  see  him.  And  such  a  casual 
want  of  recognition,  by  a  very  aged  man,  of  a  person  whom  he 
seldom  saw,  and  with  whom,  as  the  witness  biooself  says,  he 
was  not  very  intimately  acquainted,  more  especially  when  we 
bear  in  mind  that  the  eye-sight  of  the  testator  was  then  in  some 
degree  impaired,  is  very  far  from  being  a  decisive  proof  of  men- 
tal imbecility. 

An  habitual  inability  to  recognize  his  neighbors  and  acquain- 
tances, would  be  strong  evidence  of  a  sunken  intellect ;  but  a  few 
occasional  instances  of  this  kind,  may  show  in  an  old  man  a 
memory  weakened,  but  not  destroyed-^ impaired,  but  not  extior 

guisbed.    ^*  The  failure  of  memory,"  says  chancellor  Kent,  ''is 
74 
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fiot  BiiffieieDt,  UDless  it  be  quite  total,  or  extend  lo  bis  iintnediaf e 
family  aod  property.  The  waot  of  recoilectiou  of  names,  is  one 
of  the  earliest  8ymt)leais  of  a  decay  of  tiie  meioory  ;  but  ihis 
failure  aiay  exist  to  a- very  great  degree,  and  yet  the  solid  power 
of  uodeistandiDg  remaio." 

In  the  case  of  Vancleve^s  will,  some  strong  facts  of  tlitei  kind 
were  proved  on  the  trial,  in  the  circuit  court  of  the  United  States. 
He  would  ask  foolish  questions,  and  inquire  the  names  of  bis  for- 
mer acquaintances  who  called  to  see  hioL  Upon  one  occasion 
fae  inquired  how  a  particular  acquaintance  was^  and  being  an- 
swered that  he  was  dead,  he  not  long  afterwards  expressed  a 
wish  to  see  him.  At  one  time  he  mistook  one  of  bis  nieces  for 
a  grand-daughter  who  had  long  before  been  dead.  Many  simi- 
lar instances  of  a  great  decay  in  his  memory  were  stated ;  yet  the 
verdict  of  the  jury  in  this  case,  which  sustained  the  will,  was 
satis&clery  to  the  court. 

Samuel- Gfiggs  was  a  neighbor  of  the  testator,  and  bad  known 
him  for  fifteen  yeaps.  He  thought  he  had  not  mind  and  capacity 
enough  to  make  a  will  in-  the  year  eighteen  hundred  and  twenty- 
five.  ^  My  opinion,"  says  the  witness,  "  is  founded  upoa  his 
forgetfulness  in  dealings  I  had  with  him,  and  in  counting  money. 
He  could  not  count  thirty  dollars  before  he  would  get  bewildered." 
And  he  stated  all  the  instances  of  forgetfulness  and  incapacity 
he  recollested. 

The  witness  was  indebted  to  the  testator  in  a  bond  of  two 
thousand  dollars,^  on  which  for  a  number  of  years  be  paid  the 
interest.  In  eighteen  hundred  and  twenty-three  he  paid  one 
hundred  and  forty  dollars.  The  testator  could  not  count  it.  His 
wife  took  it  and  counted  it  for  him.  The  testator  said  his  mind 
was  all  gone,  and  could  not  do  any  thing  any  more.  In  eighteen 
hundred  and  twenty-four  he  paid  him  the  like  sum.  The  testator 
started  then  to  count  it,  but  could  not,  and  his  wife  had  to  count 
it  for  him.  Yet  we  find  here  the  testator  engaged  in  the  trans- 
action of  business,  and  moreover,  on  these  occasions  be  actually 
wrote  receipts  for  these  moneys  on  the  bond  which  he  held 
against  Mr.  Griggs. 
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The  following  is  one  of  (he  instances  of  forgetful ness.  In 
May,  eighteen  hundred  and  twenty-five,  the  testator  sent  five 
hundred  dollars  by  the  witness,  to  loan  out  in  Sussex  on  bond 
and  mortgage ;  for  which,  when  he  took  the  tnoney,  he  gave  a 
receipt.  On  his  return,  he  handed  (he  testator  the  bond  and 
mortgage,  and  asked  for  the  receipt.  The  testaior  appeared  to 
have  forgot(en  that  it  had  been  given,  and  the  witness  had  a 
great  deal  of  difficulty  to  make  iiim  sensible  of  it ;  but  it  was 
found  and  returned  to  him. 

Here  was,  indeed,  a  failure  of  memory^  but  let  us  kx>k  at  the 
rest  of  the  transacdon.  The  testaior  spoke  (o  the  witness  to 
carry  tiie  tnoney  for  him;  told  him  that  Mr.  Clark  had  got  a 
place  for  it ;  informed  him  who  the  borrower  was,  where  he  liv- 
ed, and  that  Mr.  Clark  had  told  him  the  property  was  safe  for 
the  money,  and  directed  him  to  get  the  bond  and  mortgage 
drawn.  When  the  witness  returned,  the  testator  recollected 
having  given  him  the  money,  and  asked  him  if  he  had  got  the 
mortgage  recorded.  Here  we  see  the  tes(ator  not  only  in  the 
actual  management  and  direction  of  his  pecuniary  afifairs,  but 
doing  so  with  prudence  and  circumspection,  nor  did  he  overlook 
the  propriety  of  recording  the  mortgage. 

The  other  occurrence  stated  by  the  witness  relates  to  the  pay- 
ment of  the  bond  from  him  to  the  testator,  already  mentioned. 
In  the  latter  part  of  February  or  the  first  of  March,  eighteen 
hundred  and  twenty-five,  he  proposed  to  pay  off  this  bond.  It 
was  a  good  while  before  the  testator  consented  to  take  the  money, 
to  which,  after  a  good  deal  of  persuasion,  he  yielded.  Mr.  Griggs 
told  him  he  ought  to  take  interest  at  six  per  cent,  but  he  would 
take  no  less  than  seven.  The  reason  be  gave  for  not  taking  the 
money,  was,  as  he  said,  that  he  did  not  want  it,  that  it  was  not 
due  and  the  witness  could  not  make  him  take  it.  It  had  been 
due,  the  witness  said,  four  or  five  years.  After  he  had  conclu* 
ded  to  take  it,  he  requested  Mr.  Stryker,  in  whose  store  they 
were,  to  go  with  them  to  the  house  and  count  the  money.  Bank 
notes  were  offered ;  he  said  he  did  not  know  whether  the  notes 
would  pass  or  not,  which  Griggs  then  told  him  he  would  gua- 
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jrantee.  His  hand  trembled  coasiderably,  said  the  witnese,  in 
cooBcqueoce  of  which  it  would  have  been  difficult  for  him  to 
count  Uie  money,  and  more  than  that,  he  would  forget  and 
make  mistakes.  Stryker  4X>unted  the  money,  and  handed  it  to 
Mm.    He  put  it  up,  and  did  not  count,  or  attempt  to  count  it 

We  are  at  a  loss,  in  all  this  statement,  to  find  the  proof  of 
incompetency.  He  actually  did  transact,  and  was  suffered  by 
iiis  family  and  friends  to  transact  his  own  business  to  a  large 
amount.  Was  it  in  his  pertinacious  adherence  to  seven  per  cent, 
which  he  knew  he  could  legally  claim  ?  Was  it  in  his  reluctance 
to  receive  money  which  was  advantageously  placed  out  lo  the 
hands  of  an  honest,  punctual  and  able  man  ?  Was  it  in  his 
wariness  of  bonk  notes,  among  the  multitude  of  counterfeits  and 
broken  banks,  from  the  latter  of  which  he  had  recently  suffered? 
Was  it  in  his  requesting  an  experienced  and  sagacbus  man  of 
business  to  examine  and  count  them  for  him  7  Was  it  that  be 
did  not  count  them  after  that  had  been  done  by  one  in  whose 
4sare  and  accurtvcy  he  confided,  from  having  frequently  tried 
them — a  circumstance  which  few  of  ua  have  not  witnessed  ?  Was 
it  that  he  said  the  money  was  not  dueT^^-an  observation  readily 
explained  by  the  (act  stated  by  Mr.  Origgsf,  that  the  interest  on 
the  bond  was  payable  on  the  first  of  May,  until  which  time  he 
xnay  ha.ve  supposed  he  couki  not  be  compelled  to  receive  it ;  by 
no  means  an  uncommon  error. 

Joseph  West  became  acquainted  with  the  testator  in  Februa- 
ry,  eighteen  hundred  and  twenty-three,  and  then  rented  from 
him  a  farm  called  the  Swamp  farm,  situated  in  Amwell,  and 
continued  his  tenant  until  Jiie  decease.  He  stated,  that  from  his 
acquaintance  with  the  testator  up  to  August,  eighteen  hundred 
and  twenty-five,  he  thought  him  not  capable  at  that  time  of  do- 
ing bis  own  business,  and  of  making  a  will  disposing  of  his  pro- 
perty among  his  family.  We  shall  briefly  advert  to  the  material 
facts  which  he  states,  and  on  which  his  opinion  was  founded. 
The  testator  frequently  did  not  know  him  when  he  met  him  in 
the  street,  or  elsewhere  saw  him.  Their  acquaintance  commen- 
ced in  eighteen  hundred  and  twenty-three,  a  little  more  than  two 
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years  before  the  will  was  executed.  And  the  witness  says  the 
testatOT  would  know  him  when  told  who  he  was. 

In  making  their  annual  settlements  for  the  rent,  which  was 
paid  partly  in  Jiirood  and  other  articles,  usually  leaving  a  balance 
to  be  paid  in  money,  the  testator  did  not  make  settlement  for 
himself,  but  with  the  aid  generally  of  Mr.  Stryfcer ;  seldom,  if 
ever,  looked  over  the  accounts,  and  never  counted  the  money. 
Let  us  look  at  one  of  these  occurrences ;  and  we  may  take  that 
of  the  second  year,  eighteen  hundred  and  twenty-five,  in  the 
spring  before  the  will  was  made.  *'  I  went  to  the  testator,"  says 
the  witness,  "  when  I  went  to  settle  the  second  year's  rent,  and 
told  him  I  had  come  to  settle  with  him.  He  told  me  he  couM 
not  do  business  as  he  used  to  do.  I  told  him  we  would  go  to 
Mr.  Stryker's,  and  we  went.  [Mark,  by  the  wny,  West  propo- 
sed to  go  to  Stryker's.]  I  handed  Mr.  Stryker  my  book,  and 
he  went  over  the  account  and  reckoned  it  up,  and  I  paid  the  re- 
mainder in  money.  I  don't  recollect  that  the  testator  looked  over 
my  account,  and  I  think  that  he  did  not  I  handed  the  nmney 
to  Mr.  Stryker,  and  be  counted  it.  I  got  a  receipt:  Mr.  Stryker 
wrote  it  and  read  it  to  him.  Testator  did  not  read  it  Testator 
took  no  further  part  in  the  settlement  than  merely  to  sign  the 
receipt"  And  it  may  be  asked,  What  further  part  did  Mr.  West 
take  than  to  hand  his  money  to  Mr.  Stryker?  '<  He  appeared  to 
put  his  dependence  pretty  much  in  Mr.  Stryker.  When  Mr. 
Stryker  made  a  settlement  for  us,  he  read  my  account  over  to 
the  testator." 

Is  there  any  thing  remarkable  in  this  narrative?  Was  k  ex** 
traordinary  he  should  accept,  or  even  seek,  the  aid  of  Mr.  Stry- 
ker ?  Or  that  he  did  not  cast  up  the  account  after  it  was  done 
by  an  experienced  accountant  in  his  presence  ?  Or  that  he  did 
not  look  over  the  account,  or  count  the  money,  when  the  one 
was  read  to  him,  and  the  other  counted,  by  Mr.  Stryker  ?  But 
did  the  testator  understand  all  this?  "1  think,'*  says  the  wit- 
ness, "  he  notked  and  understood  what  was  going  on." 

Let  us  look  a  little  farther  at  this  affair.  In  the  year  eighteen 
fuandred  and  twenty-three  the  contract  for  the  farm  was  made, 
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the  terms  agreed  on,  and  the  price  fixed  between  them ;  the  tes- 
tator acting  for  himself.  "Towards  the  close  of  every  year  I 
would  ask  him,"  says  the  witness,  "  whether  he  was  going  to  let 
me  stay  on  the  farm."  "  The  second  year  [this  was  the  year  of 
the  will,  eighteen  hundred  and  twenty-five]  ho  told  me  that  peo- 
pie  said  I  was  doing  so  well,  and  making  out  so  well,  that  he 
would  have  to  raise  the  rent  on  me.  This  was  the  only  reason 
he  gave.  I  told  him  that  the  place  had  been  improved  by  me, 
that  I  had  done  a  great  deal  of  hard  work  on  it,  and  that  if  he 
did  raise  the  rent  I  should  leave  the  place."  In  eighteen  hundred 
and  twenty-six  and  eighteen  hundred  and  twenty-seven,  the  tes- 
tator insisted  that  West  should  pay  more  rent.  "  He  would  try 
for  a  while  if  I  would  not  give  more,  and  then  would  say,  I  do 
not  want  to  be  hard  with  you,  and  would  let  me  stay  on  the  old 
terms."  These  were  the  years  after  the  will  was  made.  There 
seems  nothing  here  to  justify  the  opinion  of  the  witness. 

On  one  occasion,  during  the  first  year,  Mr.  Maxwell  went  to 
the  farm,  which  he  said  was  the  first  time  he  had  been  upon  it ; 
for  U  seems  he  had  been  compelled  to  take  it  at  a  loss  for  a  debt 
due  him.  He  came  out  into  the  field  where  West  was  ;  gave  him 
00  instructions  respecting  the  farm,  and  took  no  apparent  interest 
in  it ;  which  he  thought  strange.  His  advanced  age,  and  the 
manner  in  which  he  became  the  owner  of  the  farm,  may  serve 
in  some  degree  to  account  for  it ;  he  may  have  made  few  re- 
marks, and  yet  have  been  very  close  in  his  observation.  In- 
structions were,  perhaps,  unnecessary,  as  it  was  under  lease,  and 
in  progress  of  improvement ;  and  he,  perhaps,  made  inquiries 
of  others,  if  not  of  the  witness,  as  we  have  found  him  relating 
what  other  people  told  him. 

One  of  the  reasons  this  witness  expressly  assigns  for  his  opin- 
ion that  the  mind  of  the  testator  was  growing  weak,  is  an  occar- 
rence  in  respect  to  some  wood.  He  was  bound  by  his  contract  to 
deliver  the  testator  a  quantity  of  cord-wood  from  the  place.  The 
testator  found  a  good  deal  of  fault  with  the  wood  he  brought, 
and  scolded.  On  one  occasion  he  said  it  was  green  and  would 
not  burn.    It  was  so ;  but  West  said  he  could  not  help  that 
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West  got  out  of  humor,  and  told  him  the  maof  who  bad  lived 
on  the  place  before  bad  said  there  was  no  getring  along  with  him, 
and  it  was  like  to  turn  out  so.  Mr.  Maxwell  said,  he  bad  never 
been  unreasonable^  and  after  that  seemed  in  a  better  humor. 
Now  Mr.  West  may  have  thought  such  complaints  en  the  pari 
of  his  landlord  quite  misplaced  ;  but  we  know  that  ibey  are  by 
no  means  uncommon,  and  oftentimes  very  just,  when  the  tenant 
pays  his  rent  in  kind. 

The  old  lady,  Mrs.  MaxweU,  used  sometimes  to  tell  him  the 
testator  was  cross  and  pettish,  and  noir  to  mind  him  ;  and  once, 
a  young  woman  living  in  Uie  family  told  him  the  like  in  the  tes- 
tator's presence.  And  all  this  may  have  been  said,  and  it  is  not 
uncommon,  in  order  lo  soothe  some  irritated  feeling  in  the 
witness. 

John  Dilts,  on  one  occasion,  coming  oul  of  the  door  of  George 
Rea,  esquire,  in  Flemington,  saw  the  testator  feeling  along  the 
lower  part  of  Mr.  Rea's  door«yard  fence,  for  a  gate.  The  testa- 
tor said,  folks  are  alteriag  their  ways  and  gates  so  often  that  I 
can't  find  (hem  always,  and  asked  the  witness  to  show  him  the 
gate  to  go  in  there.  The  witness  helped  him  through  the  gate, 
and  the  testator  said  he  was  old  and  forgetful,  and  could  not  find 
the  way.     He  mentioned  his  business  there." 

Mr.  Rea,  on  his  examination,  relates^  the  occurrence  in  sub- 
stantially the  same  manner  as  this  witness,  and  fixes  the  time  at 
least  a  year  before  the  date  of  the  will.  A  new  fence  and  gate 
had  been  put  up,  and  in  the  place  of  the  former,  but  of  a  differ- 
ent kind  of  pales.  He  mentioned  to  Mr.  Rea  his  business,  which 
related  to  a  suit  he  had  a  short  time  before  instituted  before  Mr. 
Rea  as  a  justice.  Mr.  Rea  testifies  that  what  was  said  by  the 
testator  while  there  at  that  time,  was  sensible  and  to  the  purpose, 
though  but  little.  DUts  said,  when  be  fiisisaw  him  he  appeared 
to  be  bewildered  and  lost,  as  be  thought.  Mr.  Rea  said,  he 
seemed  to  be  quite  weak  and  feeble,  but  could  not  say  whether 
he  seemed  bewildered  or  not.  Mr.  Rea  bad  known  him  for  ma- 
ny years,  but  for  several  years  bad  seldom  seen  him  to  converse 
with  hinj«     The  testator  was  sometimes  before  him  on  business 
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n  a  justice.  He  mentions  one  occaeion,  a  abort  time  before  cbe 
incident  stated  by  Diits.  He  talked  then  bat  little ;  bis  son,  s 
lawyer,  was  with  him.  Nothing  amiss  at  that  time  appears.  Mr. 
Rea  mentions  an  instance  when  the  testator  did  not  recognise 
biflo,  but  as  from  what  be  says  of  the  time  it  may  have  been 
after  the  will,  we  need  not  notice  it. 

€leorge  Henry  thought  he  could  percei?e,  in  the  last  few  years, 
a  failure  in  the  testator's  mind  and  memory.  After  the  sum- 
mer of  eighteen  hundred  and  twenty-five,  the  testator  would 
sometimes  not  know  him,  and  said  his  eye-sight  and  roemoiy 
Med  him.  The  witness  (bought  the  testator  was  Bot,  in  Au* 
g«st,  eighteen  hundred  and  twenty-five,  competent  to  transact 
hf»  own  business  generally,  and  hardly  thought  he  had  soffit 
eiendy  strong  mind  and  memory  to  dispose  of  a  large  real  and 
personal  estate  by  last  will  and  testament.  This,  he  said,  was 
his  decided  opinion.  He  states  the  instance,  and  says  it  is  the 
only  one  in  regard  to  busioess,^  on  which  he  founded  his  opinioir 
as  to  the  testators  incapacity.  It  relates  lo  the  recording  of  a 
lease,  in  April,  eighteen  hundred  and  twenty-five,  in  the  clerk's 
office,  where  the  witness  was  employed ;  and  there  seems  to  ber 
Mttle  more  in  it  than  thai  Mr.  Maxwell  thooght,  and  perhapa 
justly,  that  other  persons,  and  not  he,  should  pay  the  office  fees. 
He  carried  it  there  bimself,^  once  inquired  wh^her  it  was  done, 
and  afterwards,  being  told  in  the  street  or  the  store  that  if  he 
called  he  could  have  it,  he  did  so.  The  witness  says  be  does 
not  think  the  testator,  during  the  lost  five  or  six  years,  was  abie 
lo  hold  a  connected  conversation  of  any  length  on  any  subjects 
Yet  he  says  the  remarks  of  ibe  testator,  in  answer  to  his  re- 
marks, were  like  the  remarks  of  ordinary  men  under  like  cir^ 
cumstances,  q/iiite  rational }  and  he  does  not  recollect  wbetber,^ 
from  any  conversation,  be  discovered  whether  he  could  hold  a 
connected  conversation  or  not  Farther,  he  says  bis  opinion 
arises,  in  part,  from  the  absence  of  mind  of  the  testator.  He 
would  speak  of  many  things  in  succession  which  bad  no  Gonoec^ 
tion ;  yet  he  says  his  remarks  would  be  shrewd  too,  and  all  pc»nl 
to  one  object.    Hiti  remarks  were  whimsical,  though  to  the  piw 
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pOM«  Tbir  Wifoeoi  did  noc  recollect  any  parilcolar  coovenationr 
with  him  io  which  he  exhibited  imbecility  of  mind.  He  did  oof 
thiitk  it  would  have  beeo  safe  to  trust  the  testator  to  manage  his* 
buaroesB,  io  Augost,  eighteen  bundred  and  twenty-five ;  yet  he 
did  not  know  whether  tbe  testator  had  or  bad  not  mind  and  me* 
mory  enough  to  make  bargains  with  a  proper  regard  to  bis  own 
interest  He  did  not  think  it  would  have  been  safe  to  trust  thef 
testator  then  Io  make  a  bargain  to  buy  or  sell  property  of  any 
serious  amount,  without  tbe  advice  of  others ;  yet  he  could  buy 
marketing,  and  necessariea  for  bis  iiamily.  And  the  witnesir 
couM  not  say  bitf  knowledge  of  men  and  things  was  then  very 
imperfect,  although  it  became  so  afterwards.  One  reason,  tber 
witness  says,  and  it  seems  to  have  considerable  influence  with  him 
for  thinking  the  testator's  mind  impaired,  was,  that  he  asked  sor 
much,  three  thousand  dollars,  for  his  swamp  farm.  Now  he 
says  he  heard  this  price,  not  from  the  testator,  but  from  Mr.  West^ 
And  here  is  obviously  some  mistake,  for  the  latter  says  the  tes^ 
tator  uniformly  set  the  price  at  two  thousand  ddiars. 

Mary  Mullener  lived  in  the  family  of  the  testator  four  or  five 
years,  extending  both  before  and  after  tbe  will  was  made.  H«r 
did  not  always  know  bis  grand-children,  Mrs.  Sberrerd's  chikr 
dren,  when  they  came  there;  but  whether  this  was  before  or  after 
the  will  she  has  not  stated.  When  told  their  names,  be  appeared 
to  recollect  them.  With  respect  to  her  wages  he  did  not  make 
a  miscalculation  of  the  amount,  but  adopted  a  mode  of  calcula- 
tion, and  not  perhaps  an  unnatural  one,  which  he  abandoned^ 
when  an  impartial  person  toM  him  he  thought  another  mode  the 
correct  one.  She  expresses  an  opinion  qualifiedly.  '*  I  do  noC 
think  he  was  able  to  manage  aH  bis  own  business  while  f  lived 
there."  And  afterwards  said,  ''  I  don't  know  what  part  of  hiir 
business  he  was  or  was  not  capable  to  manage  himself."  To- 
wards the  latter  part  of  the  time,  but  whether  before  or  after  the 
will  is  not  stated,  some  one  was  generally  called  in  to  assist  him 
when  business  was  to  be  done.  She  did  not  recollea  any  pai^ 
ticular  act  or  thing  he  said  or  did  while  she  lived  there,  that  evi^ 

ced  to  her  he  was  ehildisb^    He  bed  Camily  wershipi  aad  as  we 
75 
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may  infer,  all  the  time  she  lived  there;    !»  b»  prayers  fe 
repeat  over  the  same  things  often. 

George  Forker  underwent  a  very  leog  exomkiataoii,  and  bmh 
ny  things  he  has  staled  are  of  little  importaoee.  They  reiale, 
chiefly,  to  work^  done^  by  him^  as  a  earpenter  iir  tfae  repair 
of  a  house  for  the  testator,  about  which  a  controversy  aroas  be- 
tween them ;  whether  a  sum,  admitted  by  ther  witness  to  have 
been  fixed  at  the  outset,  wasp  to  pay  for  the  whole,  or  wbelher 
extra,  work  was  afterwards  agreed  to  be  done  and  paid  for.  He 
seems  to  have  wished  to  have  as  little  as  possible  done  by  way  sf 
repairs,  while  the  carpenter  proposed,  either  from  himself  or  so 
the  suggestion  of  the  tenant,  many  things  more.  They  at  leagtb 
fell  into  a  dispute.  The  whole  occurrence  is  rxit  an  oanataral, 
and  perhaps  not  an  uncommon  one.  Mr.  Maxwell  seensslo  have 
been  close,  and  in  some  instances  forgetrul  of  what  he  had  soa- 
eented  to  do ;  aithoujgh,  perhaps,  if  he  had  to  tell  the  story  be 
might  give  these  as  instances  of  the  failure  of  the  carpsolef^ 
memory.  The  moral  of  .£sop's  fable  of  the  statue  of  the  man 
bestride  of  the  lion,  should  never  be  forgotten. 

The  witness-  being  asked  whether  he  considered  the  testator 
in  August,  eighteen  hundred  and  twenty-five,  to  possess  suffi- 
cient mind  and  memory  to*  dispose  of  a  large  real  and  personal 
estate  by  will,  answered,  that  he  did  not  think  the  testator  had 
at  the  time  they  commenced  dealings,  in  the  preceding  onooth 
of  April.  Yet  he  made  a  contract  with  the  witness  for  the  re- 
pairs of  the  house  afterwards,  and,  as  the  witness  sayS|  made  a 
subsequent  contract  for  additional  repairs;  himself  decided  and 
directed  throughout  what  repairs  should  be  done,  and  they  were 
considerable,  his  charge  for  work  amounting  to  one  hundred  and 
forty  dollars ;  and  upon  their  difference,  they  mutually  agreed 
to  a  reference,  by  a  written  instrument,  and  the  testator  himself 
attended  and  nuinaged  his  cause  before  the  referees. 

Thomas  Stout  moved  to  Flemington  in  the  year  eighteen 
hundred  and  twenty-three,  when  his  acquaintaacs  with  the  tes- 
tator commenced.  He  was  a  blacksmith,  and>  was  employed  by 
the  testator.    When  he  moved;  he  thought  lbs  teataliNr  cbildUi, 
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Mil  flaw  B  fiEiilure  afterwanb.  He  saw  iiM(aDoe8X>f  bia  ooDduci 
whereby  be  formed  bis  opinion.  Afid  yet  weibink  tbe  initancea 
be  states,  with|  howeyeri  «eiiie  exceptions,  are  not  very  strikiog 
or  conclusive.  When  the  testator  came  into  bis  sbop,  and  otber 
persons  were  there,  "  he  would  seem  not  to  know  where  to  go  to 
find  tbe  witness."  And  this  is  not  remarkable,  i^  as  is  repre- 
sented, his  eye-sight  had  somewhat  failed,  especially  as  the  ac- 
quaintance between  tbem  was  recent.  Tbe  witness  relates  a 
circumstance,  before  the  will,  of  tbe  testator  taking  tbe  wrong 
way  for  his  return  from  the  shop ;  and  some  instances  are  men- 
tk>ned  by  him  and  otber  witnesses,  without  fixing  the  time,  of 
bis  appearing  bewildered  or  lost  in  the  street.  These  are,  doubt- 
less, un&vorable  tokens;  but  they  seem  to  have  been  occasional 
and  temporary,  not  pernmnetit,  and  may  have  been  in  a  greater 
or  less  degree  induced  by  feebleness  of  body,  and  occasional  dix- 
siness,  to  which  old  age  is  subject  The  witness  frequently  con- 
versed with  him.  The  testator  dwelt  much  upon  revolutionary 
stories,  and  ^  generally  repeated  tbe  same  story  a  time  or  two 
at  tbe  same  silting ;" — a  mark  of  failure  of  memory  unquestk>n- 
aUy,  but  not  uncommon.  He  had  to  be  made  acquainted  with 
tbe  witness  when  be  called  at  his  house.  Yet  be  does  not  seem 
to  have  been  thus  at  a  loss  when  be  went  to  the  shop ;  for  he 
went  there  frequently  to  have  jobs  of  work  done,  went  alone, 
and  in  all  instances  seems  to  have  acted  uneiceptbnably  in  this 
respect,  never  forgetting,  as  the  witness  says,  the  job  that  was 
to  be  done.  Once,  indeed,  he  took  an  article  to  be  repaired 
which  did  not  need  it.  Someiiroes  be  had  a  difficulty,  and  even 
made  mistakes,  in  selecting  money  from  his  pocket  to  pay  small 
sums  for  work,  and  how  for  owing  to  bis  defect  of  vision  we 
cannot  exactly  determine ;  an  occurrence,  however,  not  uncom- 
mon among  old  persons.  The  witness  eays  be  does  not  know 
that  be  ever  beard  the  testator  make  a  childish  remark,  or  one 
altogether  void  of  meaning;  has  heard  him  make  a  remark 
partly  vokl  of  meaning ;  and  tbe  instanoe  be  gives  is,  that  he 
remarked  he  was  poor,  and  the  jobs  were  very  highly  chained 
for.    Is  either  of  ibeaa an  jaxasaordiiiary  occurrence?   Are  tbey 
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jDoloAaDinadeasIhtieinaro  iban  wonb  of  oosne?  TbiitriH 
JWM  alatet  a  circumstance  which  we  need  ooifapeet,  as  our  fil- 
liMioo  io  it  would  be  teadily  underMood,  whieb  hetakeos  a  fa* 
getfiilnefli  or  disregard  of  propriety  of  demeaoor  and  oelf-raepecC, 
^od  of  reepect  for  others,  wbioh  is  aoioog  the  flUoogeaC  of  the 
proofs  of  incapacity  the  caveators  have  adduced*  The  witasa 
itfaioks  be  observed  it  soon  after  be  moved  lo  FlemiogUMi,  wbiob 
was  in  April,  eighteen  hundred  and  tweoty-cbrea  We  have  no 
<dispo8iiion,  nor  indeed  any  right  from  the  evidence,  to  caU  in 
4|ue8tbn  the  veracity  of  this  witness,  but  have  our  sorprise  e»> 
xked  that  no  otiier  witness  has  nnentioned  a  matter  said  to  have 
<iaken  place  so  frequently  and  so  publidy,  and  to  have  beeo  by 
itha  witness  himself  pointed  out  to  other  persons.  Yet  k  k  eoci* 
tied  to  be  ibily  weighed  in  estimating  the  capacity  of  the  les- 
iator. 

John  Atkinson  became  acquainied  jwitb  the  testator  ia  ihs 
.year  eighteen  hundred  and  iwenty-thcee.  He  lelates  aomedr* 
/cumstances  which  show  a  faifure  of  memory  ia  ibe  testator.  Ia 
one  instance,  he  mistook  the  wRness  for  another  man,  and  spoks 
jU)  him  as  such,  and  was  not  readily  convinced  of  his  enw 
There  are,  however,  some  facts  connected  with  it,  which  xeoder 
i/L  less /emarkable ;  and  iiis  ccxiversatiob,  the  witness  say%  viras 
connected  and  consistent,  and  as  any  other  person  would  have 
talked  upon  a  Uke  subject  if  the  man  bad  been  right.  lo  the 
conversation  about  the  lot,  in  May,  eighteen  hundred  and  twen- 
ty-five, the  part  borne  by  the  testator  was  connected  and  coasis- 
tent,  and  the  witness  would  not  have  thought  strange  if  he  had 
not  been  mistaken  about  the  lines.  His  estimate  of  the  value 
of  the  lot  being  considerably  higher  than  the  opinion  of  the  wit- 
ness, is  a  very  equivocal  mark.  The  witness  had  seen  him  lost 
in  the  street,  and  shown  him  the  way  home,  but  whether  before 
4>r  after  August,  eighteen  luix^lred  and  tw^enty-ifivc^  he  could  act 
say.  Some  of  the  instances  of  failure  raendoned  by  this  witness 
were  subsequent  to  the  will,  and  from  them  mocfa  of  the  streagth 
ci  his  opinkMi  of  the  testator  may  have  resulted,  more  espedatty 
as  he  says  his  mind  does  not  seryehim  astodatea    Oaoe^^atte 
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rammer  of  eifbteen  hundred  and  twenty-five,  oo  a  Sunday,  joal 
after  public  worship,  he  saw  some  persons  who  eaid  the  leslaler 
was  tot,  and  afierwatde  saw  4hem  retaniiag  with  iikn.  The 
inquiries  made  by  the  testator  reepecting  tbe  recess  in  the  build* 
ing  in  progress  of  erection  for  a  Methodist  church,  and  the  roeai 
beneath  it,  were  not  extraordinary,  as  they  weie  tnade  by  many 
others ;  and  the  belief  ^  the  testator,  in  the  explanation  of  the 
latter,  so  seriously  given  by  Mr.  Bonnel,  is  very  equivocal  preoC 

Two  witnesses  called  by  ibe  caveators,  as  well  as  one  on  iba 
part  of  tbe  probate,  speak  of  the  conduct  of  the  testator  on  the 
fourth  of  July,  •eighteen  hundred  aad  tweniy-^five,  when  be  bora 
a  part  in  the  public  exercises  of  -the  day,  in  the  character  of  « 
revolutionary  soldier.  He  walked  in  the  procession,  bearing « 
copy  of  the  Declaration  of  Independence,  which,  on  the  stage, 
he  delivered,  with  a  few  remarks,  to  the  person  appointed  to  pead 
it.  Befope  any  inquiry  as  to  his  demeanor  on  that  occaskm,  k  will 
occur,  we  think,  io  any  one  as  singular,  that  his  neighbors  should 
select  and  intrust  drivelBng  okl  age,  or  second  childhood,  for  snob 
a  duty.  <3eorge  Maxwell,  esquire,  the  eurrsgale  of  4he  county, 
called  by  the  caveators,  relates  the  transaction,  tie  says,  ^  TiM 
old  man^s  speech  made  a  strong  impression  on  im  mind.  Ho 
was  pleased  with  tbe  xnanner  in  which  the  testator  deliveved  H^ 
and  had  heard  people  afterwards  say  they  thought  he  bad  done 
extremely  welL"  Even  if  previously  drilled  for  tbe  speech,  k  is 
manifest  memory  had  not  entirely  yielded  up  her  powers. 

Tbe  custom  of  tbe  testator  to  resort  to  some  scoise-keeper,  Iav> 
yer,  or  other  man  of  business,  io  make  oakMifaktions  of  interest 
for  him,  was  pressed  with  some  earnestness  by  tbe  counsel  on 
the  argument.  Some  of  the  witnesses  thinit  lie  was  not  equal 
to  tbe  operatk)n  himself,  and  others  think  he  could  have  calcu« 
bued  for  sums  or  perkida  simple  and  without  fractions.  But  we 
recollect  no  instance  given  of  his  attempt,  and  failure,  and  these 
opinions  therefore  have,  we  think,  little  but  conjecture  to  sustam 
tbem,  and  were  very  probably  induced  by  the  custom  referred  (ou 
When  he  wanted  the  calculations,  we  find  him  always  resort  to 
.nn  apt  tnwtniment.    He  did  not  go  lo  the  puflq>-handk^  or  ibn^ 
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horse-bloek.  The  value  of  this  custom,  in  ile  beariag  on  tiis 
•ulgea  before  us,  may  be  estimated  from  the  feci  stated  by  Mr. 
BoDDel,  Chat  the  testator  was  in  the  habit  of  calling  upon  bim 
and  David  Shrope  to  make  calculations  of  interest  for  bim,  as 
early  as  eighteen  hundred  and  eighteen,  when  no  one  has  tod- 
Uired  to  doubt  his  capacity  to  transact  bustness  and  make  a 
wUI. 

After  ibis  review  of  the  testimony  on  the  part  of  the  caveat, 
in  which,  without  attempting  io  recapitulate  the  whole,  or  to 
enter  at  all  times  into  minute  detail,  although  perhaps  eoougb  so 
to  become  wearisome  to  those  whose  interest  may  induce  them  to 
read  it,  we  have  endeavored  to  exhibit  and  consider  the  most 
prominent  points ;  it  is  our  purpose  now  briefly  to  examine  cbe 
evidence  produced  in  support  of  the  will. 

At  the  outset  it  deserves,  we  think,  to  be  remarked,  not  only 
that  the  execution  of  the  will,  as  already  mentioned,  was  the  act 
of  the  testator  alone,  without  the  interference  of  any  other  person, 
bat  that  the  design  to  make  a  will,  and  its  contents  aod  provi- 
sions, were  of  the  mere  motion  of  the  testator,  and  without  persoa- 
sion,  entreaty  or  advice,  so  far  as  we  are  informed  by  the  testi* 
mony.  No  fraud  is  proved,  nor  do  we  recollect  that  the  proof 
was  attempted  or  the  charge  ever  made,  directly  or  indirectly, 
upon  the  argument. 

One  of  the  most  sure,  satisfactory  and  convincing  methods  of 
ascertaining  the  strength  of  intellect,  is  to  see  it  in  action — to 
judge  of  its  ability  to  perform  by  its  actual  performance.  This 
test  is  used  in  natural  philosophy  and  mechanics,  as  well  as  in 
the  science  of  the  mind. 

Andrew  Yanfleet  borrowed  money  in  May  and  October,  eigh- 
teen hundred  and  twenty-five.  At  the  former  time  be  made  the 
contract  with  the  testator  personally  and  alone.  The  latter  snm 
was  three  hundred  dollars,  which  was  counted  out  by  the  testa- 
tor. When  he  applied  for  this  loan,  Mr.  Maxwell  told  him  he 
could  have  it  if  he  would  give  bond  and  mortgage,  but  after* 
wards  consented  to  make  the  loan  on  personal  security,  which 
CO  inquiry  he  found  satisfoctory.     When  the  witness  caUed  for 
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fbB  inoDey,  the  testator  went  himeelf  out  of  the  foom-*-Mre. 
SlaxweH  remainiiig  there — brought  it  with  him  in  bank  notes, 
and  counted  it  aloud  without  difficulty,  the  witness  looking  o«er 
the  money  at  the  time.  In  eighteen  hundred  and  tf/eaiy-^t  be 
paid  the  testator  the  interest,  which  was  counted  by  him.  The 
same  took  place  in  the  spring  of  eighteen  hundred  and  twenty- 
seven^  The  witness  first  observed  a  failure  of  memory  in  Octo* 
ber,  eighteen  hundred  and  twenty-seven;  and  he* relater an  ill- 
stance,  bul  which,  from  the  peiiod  of  its  occurrence,  two  yelini 
after  the  will  was  made,  needs  not  to  be  further  noticed. 

Blisha  R.  Johnson  borrowed  tiiree  hundred  dollars  of  the  testa- 
tor in  the  spring  of  eighteen  hundred  and  twenty-shr.  He  made 
application  to  him  personally  in  the  first  place,  to  know  if  he 
could  have  the  money  at  a  given  day  if  he  wanted  it.  Before 
that  day,  and  after  the  lapse  of  about  two  weeks,  the  testator 
called  to  know  if  he  would  certainly  take  it.  The  witness  paid 
him  interest  in  the  spring  of  eighceen  hundred  and  twenty-seveoi 
and  thinks  he  counted  it.  In  the  spring  of  eighteen  hundred 
and  twenty-seven,  the  witness  settled  a  note  with  him  which  he 
held  against  the  Presbyterian  church  in  Flemington.  The  con- 
▼ersation  on  the  part  of  the  testator  was  rational  and  appropriate. 
The  witness  said  be  transacted  these  niatters  with  the  testator 
on  the  presumption  he  was  competent,  otherwise  he  would  not 
have  done  it,  and  nothing  occurred  to'eneounter  the  presumption. 
His  questions  and  answers  were  pertinent  His  mind  and  me- 
mory appeared  to  have  failed  in  some  degree,  which  the  witness 
considered  nothing  more  than  the  failure  incident  to  oh)  age. 

Rev.  Charles  Bartolet  borrowed  money  of  him  in  eighteen 
hundred  and  twenty-three  or  eighteen  hundred  and  twenty-four, 
paid  him  the  interest  in  the  spring  of  eighteen  bnndred  and 
twenty-five  and  eighteen  hundred  and  twenty-six,  asd  then  con- 
sidered him  capable  of  understanding  and  transacting  business. 

John  T.  Blackwell  lived  in  the  same  village  with  him  for  se- 
venteen or  eighteen  years,  and  had  frequent  conversations  with 
him.  Up  to  August,  eighteen  hundred  and  twenty-five,  he  bad 
not  disGoveMdy  to  Iw  wcollectioo,,  any  thing  to  iodtiee  bim  lo 
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believe  there  Was  a  change  in  his  mental  capaeitf.  Durioc  dUr 
period  the  witness  was  clerk  of  the  county.  TesCalor  bad  moit- 
gage9  recorded  before  and  after  eighteen  haadfed  aod  twenty^ 
five,  which  he  pretty  generally  brought  himself  to  Ibo  office* 

Paul  Kuhl,  junior,  borrowed  money,  one  hundred  doUara;  ef 
the  testatori  in  the  fall  of  eighteen  hundred  and  iweoty-aix.  He 
applied  to  the  testator  himself.  The  testator  proposed  to  go  tor 
Stryker's  store  and  have  a  note  drawn  :  when  arrived  tharo  be 
nentiooed  he  wanted  a  note  drawn  for  one  hundred  doUars,- 

In  the  spring  of  eighteen  hundred  and  twenty-five  be  made  * 
loan  of  money  to  John  Barton,  esquire.  Being  applied  U>  for  the 
lo«o,  he  was  particular  and  minute  ia  his  inquiries  respecting 
Ibis  person,  with'  whom  he  was  unacquainted.  He  inquired 
whether  he  was  a  good  man,  and  what  security  he  couM  giver 
Being  told  a  mortgage ;  where  the  land  lay  1  what  the  wtlue  of 
k?  whether  incumbered?  directed  a  search  to  be  made  at  ibe 
jslerk's  office,  and  a  certificate  from  there  being  produced^  said  be 
was  satisfied. 

tn  the  fall  of  eighteen  hundred  and  twenty-five,  he  was  ap- 
plied to  for  a  loan  of  money  to  Bunkle  Bea.  He  made  reasoiia* 
Me  and  apt  inquiries^  and  agreed  to  the  kian.  And  sooo  after 
Ibe  application  was  made,  as  TI>eodOre  Ellis  was  pasatog  the 
door  where  the  testator  was  sitting,  the  testator  spoke  to  him  oo 
(be  subject;  told  him  lie  understood  the  witness  and  Rea  were 
going  into  business ;  inquired  where,  and  what  busineaa ;  in- 
quired'wheiher  the  money  could  be  used  to  good  advantage.  El« 
lis  explained,  and  the  testator  said  he  would  let  Runkle  have  itr^ 
This  occurrence  was  about  a  moBt4)  after  the  executioo  of  the 
will. 

In  October,  eighteen  hundred  and  twen(y*five,-he  was  applied 
to  for  money  by  Andrew  Yaofleet ;  made  the  proper  inquiries  ae- 
to  the  security,  and  did  not  agree  to  lend  until  be  received  aalie-^ 
ftu^tory  information  from  a  suitable  person. 

In  the  summer  of  eighteen  hundred  and  twenty-five,  he  coo- 
suited  his  attorney  respecting  a  mortgage  given  by  one  Rake^ 
w\sMk  be  held  by  assignment^  and  on  which-  was  a»  i 
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df  Tnterest.  Hcf  said  there  was  some  diflicQlty  on  accoaDt  of  n 
life  estate  in  the  fond,  said  to  belong  to  an  old  lady,  loquiiy 
baving  been  made  by  his  attorney,  he  was  advised  to  take  no 
legal  proceeding  until  her  death.  Several  tiroes  afterwards  be 
inqoired  of  his  own  accord  of  bis  attorney,  the  last  time  in  the 
spring  or  summer  of  eighteen  handred  and  twenty-seven,  whe^ 
tber  she  was  living  or  dead. 

In  the  spring  of  eighteen  hundred  and  twenty-six,  he  loaned 
eight  hundred  dollars  to  Joseph  Bartles,  on  personal  security* 
He  first  inquired  if  the  persons  offered  were  good,  and  being  sat- 
isfied on  that  head,  agreed  to  make  the  loan. 

In  tbe  same  spring  he  loaned  six  hundred  dollars  to  Asa  Jones« 
Elijah  Wilson  was  offered  as  security.  The  testator  inquired 
the  situation  of  Jones,  and  being  told  Wilson  was  a  good  maOf 
then  said  he  could  have  the  money. 

In  the  same  spring  he  made  a  loan  to  Isaac  Jarvis  of  one 
hundred  and  fifty  dollars.  Elijah  Wilson  being  again  offered  a« 
security,  the  testator  remarked,  he  was  almost  too  free  in  lending 
bis  name. 

In  the  summer  of  eighteen  hundred  and  twenty-six  he  loaned 
Joseph  Schenck  two  hundred  dollars,  on  bond  and  warrant* 
The  testator  handed  them  to  his  attorney,  with  directions  to  en^ 
ler  up  judgment,  which  was  a  condition  of  the  loan.  In  eigh- 
teen hundred  and  twenty-seven  tbe  testator  went  to  his  attomeyi 
told  him  Schenck  had  paid  a  year's  interest,  and  directed  him  to 
indorse  it  to  his  credit. 

In  eighteen  hundred  and  twenty-six,  being  applied  to  fi>r  a 
loan,  he  declined  it  at  first,  and  afterwards  made  it  on  good  se- 
curity.   He  gave  an  apt  reason  for  declining  it. 

In  eighteen  hundred  and  twenty-six,  he  inquired  of  his  attor-* 
ney  whether  he  sometimes  went  into  Warren  county,  and  find- 
ing be  did,  directed  him  to  call  for  some  interest  due  him  tbere^ 
which  was  accordingly  procured. 

In  the  spring  of  eighteen  hundred  and  twenty-seven,  a  person 

applied  to  him  to  let  him  have  one  hundred  dollars,  on  tbe  as- 

sigiuiient  of  a  bond  and  mortgagCi  which  he  represented  goodi 
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The  testator  said,  if  so^  the  assignor  coald  have  no  objectiw  i» 
being  security  on  it ;  which  was  done  aceordingly. 

In  thte  summer  or  fait  of  eighteen  hundred  and  lwemy-flnr>  be 
was  desirous  to  have  a  release  from  his  son's  wife^  of  dower  io  a 
lot  he  had  obtained  from  the  soni-  The  reason  be  gave  was,  thai 
she  had  not  signed  the  deed,  and  if  be  was  to  die  it  wwrid  be  sub- 
ject to  her  dower. 

In  most  of  these  loans,  Mr.  Bartles,  the  attorney  employed  by 
Mr.  Maxwell,  was  present  at  the  delivery  of  the  money  And  ibe 
execution  of  the  writings.  But  he  appear^  from  the  evidence^ 
to  have  done  little  if  any  thing  more  than  is  common  for  a  scrive- 
ner, except  in  protecting  the  testator  from  broken  baoks  and 
counterfeit  notes,  and  in  communicating  information  to  bun  re- 
specting the  solvency,  or  the  goodness  as  it  is  called,  of  apfiiicaiilB 
for  money. 

In^  eighteen  hundred  and  twenty-six,  John  H.  AndersoOi 
standing  at  the  door  of  his  store  in  the  village,  heard  the  testator 
in  the  street,  dunning  one  William  Case  for  money.  Case  pro- 
mised to  come  to  Flemington  the  ensuing  Thursday,  four  or  five 
days  off,  and  pay  it.  He  knew  Case,  for  he  went  out  and  hail- 
ed him.  On  the  day  appointed  the  testator  came  to  the  8t<Nre, 
asked  whether  Case  had  been  there,  and  stated  substantially  what 
had  passed  between  ihem.  Anderson  discovered  no  visible  change 
in  the  mind  or  memory  of  the  testator  until  eighteen  hundred 
and  twenty-six  or  eighteen  hundred  and  twenty-seven. 

James  Callis  was  the  clock-maker  of  the  village,  and  repaired 
the  testator's  clock,  at  his  request,  in  the  spring  of  eighteen  hun- 
dred and  twenty-six.  Having  repllEu^ed  it,  the  testator  paid  his 
charge,  one  dollar  and  twenty-five  cents,  taking  the  money  from 
bis  pocket.  Callis  told  him  the  clock  was  warranted  for  a  year, 
and  if  any  thing  went  wrong  to  let  him  know,  and  he  would  fix 
it'  without  further  expense.  Several  months  afterwards  Mr.  Max- 
well called  and  told  him  someihing  was  wrong  in  the  striking. 
He  went,  found  it  as  represented,  and  rectified  it ;  and  Mr.  Max- 
well said  he  believed  the  year  was  not  up,  and  he  suppoeed 
there  would  be  nothing  to  pay.    The  witness  first  discovered  a 
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faihiTe  in  the  tettator  in  ^ghteen  liundred  and  tweoty-seFen. 
The  testator  appeared  always  to  know  him,  and  generally  men- 
tioned his  name.  The  testator  was  in  the  habit  of  attending 
ohnrch  and  religious  meetings  until  about  six  months  before  his 
death. 

In  these  fieicts,  none  of  which  are  drawn  from  the  testimony 
of  Mr.  Sloan  or  Mrs.  Lummis,  we  see  Mr.  Maxwell  not  only  in 
the  direction  ^nd  control  of  4ii8  affairs,  the  disposal  of  his  pro- 
perty, the  making  of  contracts,  and  the  transaction  of  business, 
but  we  find  him  in  the  exercise  of  prudence,  caution,  judgment 
and  memory ;  and  what  he  did  thus  transact,  and  in  this  man- 
ner, we  may,  we  think,  safely  conclude  he  was  able  to  transact 

On  the  whole,  although  it  cannot  be  denied  there  is  strong 
evidence  on  the  part  of  the  cavefrt,  yet  on  our  minds  the  evidence 
in  support  of  the  will  decidedly  preponderates.  A  careful  review 
of  the  wliole  evidence  leads  us  to  the  belief  that  the  testator  was, 
at  least,  equal  to  the  standard  of  testamentary  capacity  and  com- 
petency which  we  have  mentioned  in  the  preliminary  examina- 
tion of  the  law  on  this  subject  We  are  tiierefore  of  opinion  that 
Che  decree  of  the  orphans'  court  is  erroneous,  and  ought  to  be 
reversed ;  and  that  a  ^lecree  of  the  pierogative  coiirt  should  be 
made,  admitting  the  iosCrument  propounded  to  probate  as  a  will 
of  personal  estate. 

Most  respectfully  submittdd  to  bis  excellency  the  governor  and 
ordinary,  by  Charles  Ewing, 

George  K.  Drake. 

A  decree  was  made  by  the  ordinary  in  confixmity  to  the  fore- 
going opinion. 
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JANUARY    TERM,     1832. 
John  ANDRBSfi  v.  Philip  P.  Wellbe  and  Jacob  Millbr. 

It  if  not  naoMMuy  that  a  man  ahoold  be  poMeMwlof  a  mind  natnrmllj  itianf  • 

or  that  the  powers  of  his  mind  or  memory  should  be  whoUj  imimpaind,  to 

.enable  him  to  make  a  valid  will. 
The  opinion  of  Washington,  jflstioe,  in  the  oaee  of  Den  ▼.  Vanehvet  4  ITmA. 

8G9,  approved  fkd  adopVsd  ae  preecribing  the  tme  etaadaid  of  fgNfnuatoty 

oapaejty. 
When  the  testator's  habits  of  intoxication  are  not  sacb  as  to  render  him  ha- 

Utaally  incompetent  for  the  transaction  of  business,  it  is  neeeeearj  for  the 

party  setting  np  the  Incapacity  of  the  testator  on  the  groond  of  ekmul  fa. 

tozieation,  to  show  its  existence  at  the  time  of  exeeoting  the  wilL 
4kn  omiasion  made  by  a  ecrivener  in  preparing  a  will  of  real  estate,  eeim*  bt 

•applied  by  parol  eWdenoe. 
|t  seems  that  an  omission  made  in  preparing  a  will  x>f  personal  estate,  maybe 

supplied,  or  a  mistake  corrected,  by  parol  proof  of  the  omiasion,  ^ded  by 

the  written  inatrnetions  to  the  ecriyener,  hot  not  by  panrf  evidwiee  aionft. 

Appeal  from  a  decree  of  ihe  orphans'  court  of  the  county  of 
WarreOj  admitiing  to  probate  a  paper  wriiiog  pinponing  Co  be  tiii 
last  wili  and  testament  of  Barnet  Andreas,  deceaseds  The  will 
was  exhibited  for  probate  by  Philip  P.  Weller  and  Jacob  Miliari 
named  therein  as  executors.  The  caveat  was  filed  by  John  Ach> 
/drees,  one  of  the  sons  of  the  testator,  who  appealed  from  ihe 
decree. 

WaU^  for  appellant. 

filorriSf  for  respondent. 

The  Ordina^lv.  The  testator  resided  for  many  years  fa 
what  is  now  the  county  of  Warren.  On  the  sixteenth  of  De- 
eemfoeri  eighteen  hundred  and  twenty-six,  he  made  and  exe- 
cuted his  last  will  and  testament ;  and  in  the  month  of  March, 
eighteen  hundred  and  thirty,  he  died,  without  having  revoked 
or  in  any  wise  altered  the  same.    ^o)in  AndresSi  one  of  jthe  aofm 
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of  the  testator,  filed  a  caveat  agaiosi  proving  the  same.  The 
matter  came  on  to  be  heard  before  the  orphaM^  court,  and  after 
full  investigation,  the  will  was  admitted  io  probate.  The  cavea* 
tor  appealed  from  this  decree ;  and  the  cause  having  been  vega* 
larly  brought  up  before  this  ^court,  was  eubmitted  without  argu- 
ment. 

The  first  question  that  arises  under  the  appeal  is,  whether  the 
testator  was  competent  to  execute  a  will  It  is  shown,  that  when 
the  will  was  made  he  was  about  eighty  years  of  age,  and  thai 
his  health  had  for  some  time  before  been  rather  declining,  and  also 
that  his  memory  was  less  retentive  than  formerly.  It  appeari| 
too,  that  he  had  no  great  strength  of  wind  at  any  time,  and  that 
he  was  ignorant  and  uolearnedi  being  able  ndlher  to  read  nor 
write. 

On  the  part  of  the  executors  it  is  shown,  that  ihe  testator,  at 
the  time  of  making  the  will,  was  in  his  ordinary  mind,  and  of 
suflkient  capacity  to  transact  his  ordinary  business.  He  went 
voluntarily  from  his  own  dwelling  to  the  house  iof  William  Wil» 
BOOj  esquire,  for  the  pui|K>se  of  having  bis  will  drawn.  The 
distance  is  between  three  and  four  miles,  and  be  went  on  foot  io 
the  month  of  December.  He  gave  to  Mr.  Wilson  ihe  necessary 
instructioDs  for  drawing  the  will,  and  not  being  able  to  have  il 
prepared  on  that  day^  he  proceeded  on  and  spent  the  night  with 
one  of  bis4iaughters.  In  theaiorning  he  returned,  and  in  the 
course  of  the  day  the  will  was  prepared  for  execution.  It  was 
then  read  to  him  twice,  and  afterwards  executed  in  due  form,  io 
the  presence  of  three  subscribing  wiinessea.  These  witnesses 
all  agree  in  asserting  his^capacity.  They  represent  him  as  having 
been  rational,  and  as  understanding  perfectly  what  he  was  d(»ng» 

Taking  ihe  whole  of  the  testimony  together  on  this  point,  I 
entertain  no  doubt  as  to  the  competency  of  the  testator.  It  is 
not  necessary  that  a  man  should  be  possessed  of  a  mind  natural- 
ly strong,  or  that  the  powers  of  his  mind  or  memory  should  be 
wholly  unimpaired,  to  enable  him  to  make  a  valid  will.  Such  a 
standard  of  testamentary  capacity  would  produce  infinite  mis>> 
iJbhi  to  society.    It  is  ooitbe ataodard  adopted  by  this  court 
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I  do  not  deem  it  necessary  on  this  occasion  to  review  Che  i 
on  the  subject  of  testamentary  capacity.  The  subjeci  has  ofkte 
been  frequently  agitated.  In  the  case  of  Tace  Wallace^*  the 
leading  autliorities  were  reviewed,  and  the  doctrine  held  by  judge 
Washington,  in  the  case  of  Den  v.  VancUve^  was  adopted,  ia 
substance  by  the  court.  The  judge  in  that  case  says,  that  "  He 
(the  testator)  must,  in  the  language  of  the  law,  be  possessed  of 
a  sound  and  disposing  mind  and  memory.  He  must  have  hm- 
mory.  A  man  in  whom  this  faculty  is  totally  eztioguisbedi  can- 
not be  said  to  possess  understanding  to  any  degree  whatever,  or 
for  any  purpose.  But  his  memory  may  be  very  imperfect;  it 
may  be  greatly  impaired  by  age  or  disease ;  be  may  Dot  be  able 
at  all  times  to  recollect  the  names,  the  persons  or  the  fiimilies  of 
those  with  whom  he  had  been  intimately  acquainted ;  may  at 
times  ask  idle  questions,  and  repeat  those  which  had  before  been 
asked  and  answered ;  and  yet  his  understanding  be  suflkiently 
sound  for  many  of  the  ordinary  transactions  of  life.  He  may 
not  have  sufficient  strength  of  memory  and  vigor  of  intellect  to 
make  and  digest  all  the  parts  of  a  contract,  and  yet  be  compe- 
tent  to  direct  the  distribution  of  his  property  by  will.  This  is  a 
subject  which  he  may  possibly  have  often  thought  of;  and  there 
is  probably  no  person  who  has  not  arranged  such  a  disposition 
in  his  mind  before  he  committed  it  to  writing.  The  question  is 
not  so  much  what  was  the  degree  of  memory  possessed  by  the 
testator?  as  this.  Had  he  a  disposing  memory?  Was  he  capable 
of  recollecting  the  property  he  was  about  to  bequeath,  the  man- 
ner of  distributing  at,  and  the  objects  of  his  bounty  ?  To  sam 
up  the  whole  in  the  most  simple  and  intelligible  form.  Were  his 
mind  and  memory  sufficiently  sound  to  enable  him  to  know  aad 
understand  the  business  in  which  he  was  engaged,  at  the  time 
when  he  executed  his  will  ?" 

In  the  more  recent  case  of  the  appeal  on  the  will  of  Jcakn 

Maxwelly  chief  justice  Ewing  and  justice  Drake,  sitting  for  the 

ordinary,  adopted  the  same  doctrine  after  a  very  elaborate  and 

able  review  of  the  cases  bearing  on  the  subject    It  may,  there- 

•  Bm  uits»  ptgs  579* 
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fere,  bd  considered  as  the  settled  law  of  the  court.  As  1  do  not 
consider  there  is  any  serious  difficulty  on  this  part  of  the  casSi 
and  as  my  opinion  is  in  accordance  with  the  decree  of  the  court 
below,  I  forbear  goin^  into  any  formal  or  particular  review  of  the 
testimony,  being  satisfied  that  the  weight  of  the  evidence  is  very 
decidedly  ki  favor  of  the  competency  of  the  testator. 

Some  effort  appears  to  have  been  made  by  the  caveators  to 
show  that  the  testator  was  incapacitated  by  reason  of  intoxi- 
cation. The  evidence  discloses  the  fact,  that  he  would  some- 
times  drink  too  mueh  ^  but  so  far  as  it  seeks  to  establish  that 
the  testator,-  at  the  time  he  directed  or  executed  the  will,  was  in 
a  state  of  ebriety,  it  has  utterly  failed. 

Thomas  Fine,  who  was  one  of  the  instrumental  witnesses^ 
says  he  does  "  not  recollect  any  liquor  being  present  at  the  time 
of  signing  the  will ;"  and  also^  that  the  testator  did  not  appear  in 
liquor  the  evening  of  executing  the  will.  The  testator  stayed 
with  this  witness  and  spent  the  night  with  biro  after  the  will  was 
executed,  and  if  he  was  intoxicated  it  could  not  have  escaped 
observation. 

Daniel  B.  Hartley,  another  testamentary  witness,  says  he  took 
him  (the  testator)  to  be  a  sober  man,  and  saw  nothing  to  the 
contrary  the  day  the  will  was  executed.  And  William  Wilson, 
who  drew  the  will,  states  expressly,  that  the  testator  was  not  in 
liquor  at  the  time  of  giving  the  instructions,  or  at  the  time  of  his 
executing  the  will. 

On  the  other  hand,  John  J.  Eitcber,  a  witness  for  the  cavea- 
tor, testifies,  that  he  saw  the  testator  and  spoke  to  him,  as  he 
was  going  from  esquire  WilsonV  to  Fine's  house,  in  company 
with  Fine.  He  had  not  mueh  conversation  with  him.  Testator 
asked  witness  how  his  femily  was,  and  passed  on.  "  He  ap- 
peared to  be  a  little  intoxicated,'  by  his  discourse."  It  is  obvious 
that  the  witness  had  but  small  opportunity  to  judge  of  the  situa- 
tk)n  of  the  testator ;  and  when  it  is  recollected  that  he  is  entirely 
mistaken  as  to  the  time,  and  some  of  the  circumstances  attend- 
ing the  transaction,  it  is  plain  that  his  testimony  can  weigh  but 
little  against  that  already  ad^rted  to^ 
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It  18  not  pretended  that  the  testator's  habitt  of  infoiricatioiif 
if  ID  his  case  the  expression  may  be  allowed,  were  of  oiicb  a  eha* 
racter  as  to  render  him  habitually  incompetent  to  the  transacfm 
of  business.  And  consequently  it  is  necessary  for  the  Ciivaalor, 
^ho  urges  the  incapacity  on  the  ground  of  casual  intoxicatiotli  ft^ 
show  its  existence  at  the  very  time  of  executing  the  will,  and'  mH 
at  a  time  before  or  after.    This  he  has  altogether  failed  to  do: 

There  appears  also  to  have  been  some  attempt  to  show  thai 
the  testator,  who  lived  with  Martin  Andress,  the  principal  devi- 
see, was  under  his  influence,  and  that  the  will  was  made  by  bit 
procurement.  This  attempt,  if  reaHy  intended,  has  also  ftiiM, 
and  does  not,  as  I  conceive,  require  any  formal  im^estjgatioo  at 
the  hands  of  the  court 

There  is  another  ground  taken  in-  the  petition  of  appeal,  fer 
setting  aside  the  decree  of  the  orphans^  court.  It  te  this :  that 
William  Wilson,  one  of  the  instrumental  witnesses,-  and  who 
drew  the  will,  testified  in  his  examination  before  the  orphan^ 
court,  that  the  testator  was  an  unlearned  man,  who  eould  neither 
read  nor  write  ;  and  that  in  his  instructions  to  him  to  draw  im 
will  l>e  directed  the  said  WUIiam  Wilson  to  charge  certain  aped-' 
flc  legacies,  amounting  ta  one  thousand  foor  hundred  and  forty 
dollars,  on  the  real  estate  to  be  devised  to  his  son,^  Martin  Aa- 
dress ;  that  the  said  William  Wilson  neglected  to  make  this 
charge  ;  and  the  paper  writing,  in  its  present  form,  was  imposed 
on  the  testator  as  his  will.  And  in  consequence  of  the  personal 
property  being  insufficient  to-  pay  said  legacies,  they  cannot  be 
recovered,  but  must  abate  proportionably. 

I  am  strongly  inclined  to  conclude,  from  the  evidenee,  that 
there  has  been  an  omission  on  the  part  of  the  scrivener  who  pre- 
pared the  will,  and  that  these  legacies  ought  to  have  been  char- 
ged on  the  land.  But  there  is  no  pretence  of  any  fraod  or  im- 
positioUj  and  the  question  that  arises  for  consideration  is,  not  as 
to  the  effect  of  the  evidence,  but  its  admissibility.  If  the  tasti* 
mony  iis  admissible,  then  I  should  incline  to  say  that  the  fiict  was 
shown,  and  that  the  will,  as  it  now  appears,  could  not  be  takea 
as  the  will  of  the  testator,  without  suppl]riog  the  < 
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•  Gases  have  occurred  io  the  ecclesiastical  courts  of  Eogland/ 
Inhere  onrissioos  have  beea  supplied  and  mistakes  corrected^ 
And  what  is  to  be  taken  as  suflScient  evidence  of  the  fttcf,  is  & 
point  that  has  been  frequently  discussed.  Parol  evidence  hat 
been  admitted,  but  with  very  great  caution.  The  courts  have 
flotnethnes  placed  themselves  npon  the  written  inst^dctions  giveoy 
and  in  case  of  a  n^istake  or  omission,  they  have  admitted  the 
instructions  to  stand  as  part  Of  the  will.  Thus  in  the  case  of 
Oetrard  v.  Oerrardy  Prerog.  1789^  the  person  drawing  ther 
wiH  was  instructed  in  writing  by  the  testator  to  insert  his  wife  as 
residuary  legatee.  The  name  of  the  wife  not  being  known  to 
the  attorney,  a  blank  was  left  for  it,  and  it  was  executed  by  the 
testator  with  that  ombsion.  These  facts  were  proved,  and  abdf 
that  the  testator  had  subsequently  stated  that  he  had  left  his  wifer 
executory  and  residuary  legatee,  and  the  defect  was  supplied. 

The  case  of  Darner  v.  Janseuj  cited  3  Phill.  434,  is  more 
analagous  to  the  present.  The  whole  clause  by  which  the  tefr* 
tator  intended  to  appoint  his  younger  daughter  residuary  legatee^ 
was  accidentally  oipitted ;  and  it  was  decided  in  the  court  of 
delegates  that  the  clause,  together  with  the  executed  will,  should 
be  taken  and  held  as  the  last  will  of  the  deceased.  It  is  to  be 
observed,  however,  that  in  that  case^  as  in  the  case  of  Oerrardf 
before  cited,  the  instructions  were  in  writing,  and  that  parol  evi- 
dence was  not  alone  relied  on^ 

In  the  later  case  of  Fawceit  v.  Janes,  3  PhiU.  434,  it  was 
attempted  to  introduce  parol  evidence  to  show  that  a  variation 
which  had  taken  place  between  the  instructions  and  the  will,  was 
not  directed  by  the  deceased,  or  if  directed,  that  she  did  not  on* 
derstand  and  approve  it ;  and  this  was  to  be  established  by  the 
recollection  of  a  witness,  fifteen  years  after  the  instrument  was 
executed.  The  evidence  was  rejected.  Sir  John  Nicholl,  in 
giving  his  opidion,  remarks  upon  the  case  of  Darner  v.  Jansenf 
in  which  evidence  was  admitted  of  an  averment  against  the  for- 
mal execution  of  the  instrument,  and  says,  that  notwithstanding 
the  peculiar  circumstances  of  that  case,  there  was  considerable 

besitation  entertained  bf  the  oouit  in  the  first  instance^  as  la  ibe 
77 
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decision  upon  thB  poiat;  and  he  adds,  that  thai  case  Wmt  coi^ 
sidered  aa  going  to  the  utnMei  length  to  wbieh  the  court  oookl 
go  with  any  degree  of  secuviiy. 

In  the  case  now  before  me,  the  eridence  offered  is  aiinply  p*- 
rol  evidence— consisting  of  the  recolieetloo  of  Ibe  person  thai 
drew  the  will,  and  the  testimony  of  Stephen  AndnesB;  wiM^ 
•ays  that  the  testator,  in  a  conversation  in  eighteen  hundred  and 
twenty-eight,  told  him  be  intended  so  t»  fix  his  baeincsB  as  that 
the  one  to  whom  be  lefl  his  farm  shouM  pay  out  to  the  otheis 
*'  as  he  wished  it."  And  I  find  no  aelbority,  even  in  cases  of 
wills  of  personal  estate,  that  will  justify  me  in  receiving  and 
acting  upon  such  testimony.  But  this  is  a  wffi  of  lands.  Tb» 
fiirm  is  devised  ID  M^irtin  Andress,.  and  it  is  sought  to  cfaaige 
diat  farm  with  the  payment  of  fourteen  hundred  dollars;  or,  in 
other  words^  to  diminish  the  devise  by  that  amount,  and  purely 
upon  parol  evidence.  This  is  altogetlier  inadmissible.  It  would 
not  only  occasion  an  alarming  insecurity  in  the  testamentary  dis- 
position of  property,  but  would  violate  the  plainest  principles  sf 
the  law. 

It  may  operate  unequally  to  order  the  will  to  probate  under 
existing  circumstances,  but  I  see  no  alternative.  In  the  language 
of  the  learned  judge,*  whose  opinion  I  have  already  cited,  It  ii 
much  safer  for  this  court  to  adhere  to  the  plain  broad  landmarks 
of  the  law.  Ii  rarely  happens  that  a  general  rule  is  broken  in 
upon  for  the  relief  of  a  particular  case,  that  such  breach  of  the 
general  rule  is  not  found  to  be  afterwards  attended  with  infinite 
mischiefi 

Let  the  decree  of  the  orphans'  court  be  affirmed. 

Note,  by  the  Ordinary.  I  understand  that  in  this  case  the 
devisee  has  given  bonds  for  the  payment  of  the  legacies  intend- 
ed to  be  secured  by  the  land ;  which  bonds  are  to  be  delivered  Co 
Ifae  leg^itees  on  the  esUbiishment  of  the  will.  This  is  right  and 
just,  and  relieves  the  case  from  difficulty,  in  foro  cotucUmiim. 

•  Sir  John  NiehoU,  in  F^wi$U  ▼.  Jmim,  3  Pkm.  434;  1  Air.  A.  J^p.  4ty. 
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In  the  tnatter  of  (he  application  of  John  S.  Maxwell,  for 
letlers  leslamentary,  &,c. 

JFiUng  a-cayeat  against  the  probate  of  a  will  by  one  of  the  ezecutort  named 

therein,  ii  not  an  implied  renanciation  of  the  execatorship ;  and  if  the  will 

be  admitted  to  probate,  letters  testamentary  may  be  granted  to  each  ez. 

•cntor. 
An  exeentor  is  not  lightly,  or  by  slight  or  indirect  eiroumstancea,  to  be  pre- 

eluded  from  the  tmst  the  tsstator  intended  to  confide  in  him. 
The  granting  of  probate,  and  the  issuing  of  letters  testamentary  to  one  or 

more  of  several  executors,  are  not  a  bar  or  preclusion  of  the  subsequent 

administration  by  the  others. 
It  seems  otherwise,  at  least  by  the  practice  of  the  English  courts,  where  all 

the  ezeoutors  have  refused  to  act,  and  administration  has  been  granted. 
Where  a  will  is  admitted  to  probate,  an  executor  named  therein,  if  capable  in 

law,  is  not  to  be  excluded  unless  he  has  by  some  act  of  his  own  deprived 

himself  of  the  exeeutorship. 
If  tiie  decree  of  the  court  admitting  the  will  to  probate,  direct  that  letters 

lestamentajy  be  issoed  to  one  of  the  executors,  it  will  not  preclude  the  snb. 

sequent  granting  of  letters  testamentary  to  the  other  executor. 
Where  a  will  has  been  admitted  to  probate  by  a  decree  of  the  prerogative 

court,  it  is  neither  requisite  nor  proper  to  insert  in  the  oath  of  the  executor 

the  usual  clause,  that  the  will  is  the  true  last  will  and  testament  of  the 

decedent. 

Application  to  the  ordinary  for  the  granting  of  letters  ies- 
Umentary  to  John  S.  Maxwell,  one  of  the  executors  named  in 
the  last  will  and  testament  of  John  Maxwell,  deceased.  The 
application  being  resisted,  and  the  ordinaiy  having  been  of  coun- 
sel with  one  of  the  parties,  the  cause  was  heard  before  chief 
justice  Ewing,  who  was  called  to  sit  with  the  ordinary  on  the 
bearing  of  the  cause. 

Opinion.  A  writing,  purporting  to  be  the  will  of  John  Max- 
well, deceased,  in  which  Elizabeth  Maxwell  his  widow,  and  John 
8.  Maxwell  and  William  H.  Sloan  were  named  executors,  having 
been  oCRBred  to  the  surrogate  of  the  county  of  Hunterdon  for  pro- 
bate ;  a  caveat  was  filed  by  several  persons,  among  whom  were 
the  said  John  S.  Maxwell  and  his  wife,  who  was  a  descendant  of 
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ihe  deceased.  This  wriliog,  upon  aa  appeal  ia  the  preniga- 
iive  court,  was  declared  to  be  the  last  will  and  teMimeot  of  Jolm 
Maxwell,  and  was  admitted  to  probate.  During  the  pendency 
of  these  proceedings,  Elizabeth  Maxwell  died.  John  S.  Max- 
well now  daims  to  be  admitted  to  take  on  himself  the  ezecator- 
flbipj  in  common  with  William  H.  Sloan,  the  oihior  surviYing 
person  named  as  executor. 

In  opposition  to  his  application,  it  is  insisted  that  he  is  pre- 
cluded— first,  By  joining  in  the  caveat ;  and  secondly.  By  the 
terms  of  the  decree  of  the  prerogative  court 

In  the  first  place,  then,  let  us  examine  the  eflfect  of  the  caveat 
We  are  without  precedent  in  the  state  of  New- Jersey  on  this 
question,  so  far  as  eitlier  the  information  of  the  counsel  who  af- 
jgued  the  case^  or  my  own  researches,  extend. 

Our  means  of  information  as  to  the  practice  mnd  decisioDs  in 
^he  ecclesiastical  courts  of  England^  are  scanty  a^d  limilei 
£uch  as  are  within  my  reach  have  not  furnished  me  with  a  spe- 
cific rule  or  direct  precedent,  whereby  our  present  inquiiy  maybe 
enlightened  o;:  guided.  Nor  do  the  doctrines  ^e  meet  with  in  the 
books  on  the  tqpic  of  renunciation,  afford  any  vejry  BatisftictQry 
illustration  by  analogy. 

It  seems,  however,  to  be  well  settled  there,  that,  npon  the 
decease  of  a  person  leaving  a  will,  the  executor  named  in  it  may 
voluntarily  appear  before  the  ordinary,  or  if  he  delays  or  neglecCs 
to  do  so,  process  may  issue  summoning  him  to  appear  end  fMrova 
the  instrument.  If  he  iiails  to  appear  on  the  return  of  the  pro- 
4:ess,  he  is  punishable  by  excommunication  for  a  conteonpt,  and 
(ettefs  of  administration  with  the  will  acmexed  will  he  granted. 
If  he  appears,  he  may  accept  the  executorship,  or  refuse  or  rt- 
nounce  it  A  renunciation,  however,  cannot  be  made  by  an 
act  in  pais,  as,  for  instance,  by  a  mere  verbal  declamtion.  To 
give  it  validity  it  must  be  done  by  some  act,  enured  and  record* 
ed  in  the  spiritual  court  After  such  refusal,  and  administration 
with  the  will  annexed  thereupon  granted^  the  party  is  incapable 
of  assuming  the  executorsliip  during  the  life-time  of  the  admin- 
istrator.   After  his  death,  however,  the  executor  may  retrace  his 
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renunciation,  however  formally  made.  But  if  administration  ia 
granted  in  consequence  merely  of  his  failure  to  appear  on  the 
process,  he  has  power  at  any  future  time,  even  in  the  adminis- 
trator's life,  to  come  in  and  prove  the  will :  Toiler  on  Ex.  41 ; 
Bacon's  Ab.  Ex'r,  E.  9. 

In  HensMs  case^  9  Co.  37,  it  was  held,  that  when  many 
are  named  executors,  and  some  of  them  refuse,  and  some  of  them 
prove  the  will,  those  who  refuse  may  afterwards,  at  their  pleasure, 
administer,  notwithstanding  this  refusal  before  the  ordinary ;  but 
if  all  refuse  before  the  ordinary,  and  he  commits  administration  to 
another,  then  they  cannot  afterwards  administer.  And  like 
doctrine  is  ihere  said  to  have  been  held  as  early  as  the  Year 
Books. 

In  House  v.  PHre^  Iwfore  the  delegates,  reported  in  1  Salk. 
311,  it  was  held  ^y  the  common  lawyers  that  where  there  are 
several  erecuiors,  and  one  renounces -before  the  ordinary,  and  the 
rest  prove  the  will,  he  who  renounces  may,  by  the  common  law, 
at  any  time  come  in  and  administer ;  and  -though  he  never  act 
during  the  life  of  his  companions,  he  may  oome  in  and  take  on 
him  the  execution  of  the  will  after  their  death. 

As  already  remarked,!  am  not  aware  that  we  can  refer  to  any 
decisions  of  our  own  courts,  to  ascertain  how  far  these  rules  have 
been  recognized  here.  And  I  ehould  4%rtainly  hesitate  to  adopt 
them  in  their  fuH  and  literal  esitent,  unless  compeUed  by  hiflezi- 
ble  aulhority,  if,  by  the  term  refusal,  we  are  to  understand  an  act 
of  reiMinciation,  such  as  is  used  in  our  testamentary  courts.  After 
an  act  of  renunciatiori,  it  is  a  matter  of  course  to  admit  as  a  wit- 
ness in  support  of  a  will  one  who  is  named  in  it  as  executor.  Yet 
this  rule  would  be  an  extremely  unsafe  one,  and  we  can  scarcely 
suppose  it  would  have  been  adopted,  if  he  who  has  thus  renoun- 
ced may  afterwards,  the  will  being  established,  come  in  and  act 
as  executor.  Without,  however,  deciding  bow  far  the  EngHsh 
rules  have  been  recognized,  or  are  in  force  here,  it  may  be  said, 

1.  An  executor  is  not  lightly,  or  by  slight  or  indirect  circum- 
stances, to  be  precluded  from  the  trust  the  testator  intended  to 
iQQOfide  in  Jiim. 
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2.  The  graming  of  probate,  and  tbo  ianiiog  of  leiCan  ( 
roeotary  io  one  or  more  of  several  ezeciiiora,  ara  not  a  bar  or 
precliinon  of  the  subeequeot  adminkiratioD  by  the  olherB. 

3.  A  different  course  of  proceeding  ezista  and  is  odopledi  at 
least  in  the  English  courts,  where  one  of  several  executor*  has 
taken  the  executorship,  and  where  all  have  refused  and  an  ad- 
ministration has  been  granted.  And  there  is  eufScieol  reason  ftr 
the  difference.  If  there  is  already  one  executor,  and  aootber 
comes  into  the  executorship,  be  does  not,  as  io  the  case  of  an  ad- 
ministrator, abrogate  all  the  powers,  rights  or  duties  of  the  oiher 

It  may  be  safely  said,  that  where  a  will  is  admiUed  to  probats^ 
an  executor  named  therein,  if  capable  in  law,  is  not  to  be  ex- 
cluded, unless  he  has  by  some  act  of  his  own  deprived  himself 
of  the  executorship.  His  renuocialion  must  be  either  express  or 
implied.  The  caveat,  in  the  present  case,  is  clearly  not  an  ex- 
press or  actual  renunciation.  It  speaks  no  such  language.  Nor 
can  it  1^  deemed,  as  it  appears  to  me,  an  implied  renuociatioo. 
A  renunciation  is  an  act  whereby  a  person,  named  in  a  will  as 
executor,  declines  to  take  oo  himself  the  burthen  of  that  cffioa 
The  act  is,  therefore,  predicated  of  an  existing  office.  It  presup- 
poses the  existence  of  the  will.  If  no  will  has  been  made,  there 
is  no  executorship  to  renounce.  Nor  until  it  is  shown  that  there 
is  a  will,  can  it  appear  that  there  is  a  renunciable  executorship. 
The  real  nature,  design  and  operation  of  a  caveat,  are  siai|dy  to 
stispend  the  act  of  probate  until  an  investigation  of  the  validity 
of  the  instrument  may  be  had  before  the  competent  tribuoaL  It 
seems  to  me  not  difficult  to  reconcile  the  denial  of  the  existence  of 
a  will)  with  a  willingness  to  serve  as  executor  if  a  will  exists  and 
is  established.  If  a  legatee  file  a  caveat  and  resist  the  proof  of 
the  will,  he  does  not  thereby  waive  or  renounce  his  legacy,  oor 
preclude  himself  from  demanding  or  receiving  it,  if  the  will  is  es- 
tablished. John  S.  Maxwell  may,  without  incongruity,  by  means 
of  the  caveat,  stay  the  proof  of  the  will  until  an  examioatioQ  is 
had,  and  even  resist  the  proof  of  the  instrument,  and  yet,  if  the 
proper  tribunal  declares  it  to  be  a  legal  will,  take  on  himself  the 
execution  of  it. 


JANUARY  TERM,  188a:  6l» 

[In Uw matter oftiMtppHiiitio»ofJoliir8. Maxwell  ibrletteiB^  Ae.] 

Tbe  second  objection  to  the  application  is  founded  on  the  terme 
of  tbe  decree ;  which,  after  declaring  the  instrument  to  be  tiM 
will  of  the  decedent,  and  as  soch  entitled  lo  probate,  directs  tliat 
letters  testamentary  be  issued  **  t&the  surti¥ing  executor/'  there- 
by meaning,  as  we  team  from  the  title  of  tbe  decree,  William  H. 
Sloan. 

There  is  nothing  in  the  language  of  tbe  decree  to  exclude  in 
terms  the  present  application ;  and  being  so,  there  is  nothing  in 
the  nature  of  such  »  decree  to  produce  this  effect ;  for  we  have 
seen,  that  where  several  executors  are  named,  the  issuing  of  lel^ 
ters  testamentary  to  one  of  them  does  not  preclude  a  similar  act 
subsequently  done  in  respect  to  the  others.  And  even  if  this  may 
not  be  done  here  after  a  renunciation  or  refusal,  yet  no  doubt,  I 
think,  can  exist  that  it  may  be  done  where  there  is  an  omissioD 
to  claim  to  be  introduced  into  tbem  when  first  issued,  without 
such  actual  renunciation.  Every  grant  of  letters  roust  be  on  ao 
order  or  decree  made  or  supposed  to  be  made. 

Upou  tbe  argument,  tbe  counsel' in  opposition  to  tbe  claim,  in- 
sisted on  the  oath  to  be  taken  by  the  executor,  that  the  testator 
was  of  sound  and  disposing  mind  and  roetBory,  as  proof,  if  not  of 
a  legal  obstacle,  at  least  of  the  impropriety  of  this  application  b^ 
one  who  had  impugned  the  will  on  the  ground  of  incapacity  ill 
the  testator.  But  the  ordinary  form  of  the  oath  administered  to 
an  executor  does  not  contain  the  supposed  clause.  It  avers,  in- 
deed, that  the  will  is  the  true  last  will  and  testament  of  the  dece- 
dent. And  there  seems  no  inconsistency  now  in  saying  so,  since 
the  decree  of  tbe  prerogative  court  has  established  it  to  be  such. 
But  1  do  not  apprehend  it  requisite,  or  even  proper,  to  insert  that 
clause  in  tbe  oath  of  the  executor,  where  a  decree  for  probate  has 
been  made  on  an  appeal,  in  the  prerogative  court,  however  apt 
and  proper  it  may  be  thus  to  verify  the  instrument  when  the 
letters  testamentary  are  granted  without  contest  on  the  production 
of  it  to  the  surrogate.  At  present  the  oath  required  needs  only  to 
extend  to  the  faithful  discharge  of  tbe  office  or  trust 

Upon  the  whole,  I  can  discover  no  legal  impediment  to  the  ap- 
(riicatioo,  and  therefore  most  respectfully  reoommmML  to  bis  ex- 
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celleney  the  governor  and  ordinary,  to  grant  kttertf  tealamefitirf 
10*  John  S.  Maxwell  Chaales  Ewino, 

Feb.  6,  1832.  Chief  Justice  Supreme  Court 

Decree  granting  letteriB  testamentary,  pursuant  to  the  recoaV' 
mendation  contained  in  the  opinion^ 


OCTOBER    TERM,     IfirSz: 
Eli:2a  0.  WaliLace  v.  Mary  M.  Wallacs. 

l%a  tot  entitled'  "An  tct  relaCire  to  the  probate  of  wills,"  paaMd  March  ^ 
1698,  {Httrri9on,  1S5,)  has  no  reference  to  a  will  exeeated  in  thie  elate,  hf 
one  who  at  the  ezecotion  of  the  will,  and  at  the  time  of  hie  deatJi,  liTed  iv 
this  state.    The  act  has  reference  to  foreign  wills  only. 

Appeal  from  a  decree  of  the  surrogate  of  the  county  of  Mid- 
dlesex, directing  that  a  copy  of  the  will  of  Joshua  M.  Wallace, 
proved  in  the  state  ef  Pennsylvania,'  should  be  filed  and  record- 
ed, and  that  letters  testamentary  should  be  granted  to  Mary  VL 
Wallace. 

Southard  and  Hornblower,  for  appellant; 

O.  Woody  for  respondent. 

The  Ordinary.-  The  following  case  is  presented  by  ifae 
papers  sent  up  and  the  proofs  and  admissions  of  the  parties. 

In  the  year  eighteen  hundred  and  nineteen,  Joshua  M.  Wi^ 
lace,  having  resided  many  years  previously  thereto  in  the  county 
of  Burlington,  died  in  that  county,  leaving  a  last  will  and  testa- 
ment, of  which  he  appointed  his  wife,  Tace  Wallace,  and  his 
brother-in-law,  William  Bradford,  junior,  executors.  William 
Bcedford,  junior^  died  before  the  testator,  and  Taoe  WaUase*f#- 
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nouoced  her  right  to  act  as  executrix.  The  testator  was  possessed 
of  personal  estate  in  ttie  state  of  Peonsylvania  as  well  as  io  the 
state  of  New-Jersey  ;  and  after  the  renunciation  of  Tace  Wallace, 
Joshua  M.  Wallace,  junior,  possessing  himself  of  the  said  instru- 
ment, presented  it  to  the  register  for  the  probate  of  wills  and 
granting  letters  of  administration  in  and  for  the  city  and  county 
of  Philadelphia ;  and  having  proved  the  hand-writing  of  the  said 
testator  by  the  oath  of  twa  witnesses,  (not  subscribing  witnesses 
to  the  instrument,)  administration  with  the  will  annexed  was 
granted  to  the  said  Joshua  M.  Wallace,  junior,^of  all  and  singular 
the  goods,  chattels,  righto  and  credits  of  the  deceased.  This  ad- 
ministrator afterwards  died,  and  thereupon  Tace  Wallace,  the 
surviving  executrix  named  in  the  will,  appeared  before  the  regis- 
ter in  Philadelphia,  and  took  upon  herself  the  burthen  of  the  exe- 
cution of  the  will.  Tace  Wallace  having  departed  this  life,^Mary 
M.  Wallace,  who  is  the  executrix  of,  and  has  lawfully  proved,  her 
last  will  and  testament,  made  application,  in  June,  eighteen  hun- 
dred and  tbirty-one,  to  the  surrogate  of  the  county  of  Middlesex, 
in  this  state,  to  have  a  certified  copy  of  the  said  will  of  Joshua 
M.  Wallace,  and  of  the  probate  thereof,  filed  and  recorded  in  this 
office,  according  to  the  provisions  of  the  act  entitled  '^An  act  rela- 
tive to  the  probate  of  wills,"  passed  March  sixth,  eighteen  hun- 
dred and  twenty-eight.  The  surrogate  gave  notice  according  to 
the  request ;  and  after  hearing  the  parties,  he  did,  on  the  thirty- 
first  of  October,  eighteen  hundred  and  thirty-one,  order  and  de- 
cree that  the  copy  of  the  will  of  the  said  Joshua  M.  Wallace 
should  be  filed  and  recorded,  and  that  letters  testamentary  there- 
on should  be  granted  to  the  said  Mary  M.  Wallace,  the  applicant 
From  this  decree  of  the  surrogate  an  appeal  has  been  taken,  and 
the  question  whether  such  decree  was  rightfully  made,  is  now 
before  this  court. 

A  variety  of  objections  have  been  taken  to  the  proceedings  be- 
fore the  surrogate.  It  is  insisted,  that  as  the  testator  lived  and 
died  in  the  county  of  Burlington,  the  proceedings  should  have 
been  bad  in  that  county,  and  not  in  Middlesex ;  and  also,  that 

the  decree  mAde  by  the  surrogate  Is  not  in  conformity  with  the 
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notice,  but  embraces  matters  not  contained  in  it ;  and  rurtbei^^ 
that  the  question  of  the  validity  of  this  will  is  now  peoding  is 
the  court  of  chancery  of  this  state,  and  pending  that  sail  the  will 
should  not  have  been  admiued  to  probate.  These  are  all  malr 
ters  of  sufficient  importance  to  deserve  ioqiiiry  at  the  bands  of 
this  court  But  a  graver  question  than  is  involved  in  aoy  ur  all 
of  these  objections,  grows  out  of  another  point  raised  by  the  coun-' 
sel  of  the  appellant ;  which  is,  that  ibe  act  itself  under  which 
these  proceedings  have  been  had,  does  not  apply  to  a  case  of  this 
kind ;  that  the  statute  has  reference^  or  was  intended  to  have  re- 
ference, only  to  fore^n  wills,  and  not  lo  wills  made  atid  executed 
within  the  state,  by  persons  whose  domicil  was  also  witbia  the 
state.  As  this  objection,  if  well  taken,  is  fatal  to  the  decree  not 
only,  but  to  the  power  of  the  surrogate  making  it,  I  will  examine 
it  in  the  first  plaee. 

The  words  of  the  act  are  very  broad  and  comprehensive.  It 
is  enacted,  "  That  when  any  will  shall  have  been  admitted  lo 
probate  in  any  state  or  territory  of  the  United  States,  or  io  any 
foreign  state  or  kingdom,  and  it  shall  become  necessary  or  de* 
sirabfe  for  the  executor  or  executors  named  in  such  will  or  codicS, 
or  for  any  of  the  persons  interested  therein,  to  have  such  will 
proved  and  recorded  in  this  state,  it  shall  and  may  be  law^ful  for 
any  surrogate  of  any  county  in  this  state,  upon  applicatiou  made 
to  him  for  the  purpose,  and  upon  filing  in  his  office  an  exempli* 
fied  copy  of  such  will,  to  make  an  order  that  cause  be  shown 
before  him,  at  a  certain  time  and  place  therein  to  be  expressed, 
not  less  than  thirty  days  nor  more  than  six  months  from  the 
time  of  making  such  order,  why  a  duly  certified  copy  of  such 
will  and  codicil  or  codicils  thereto,  if  any,  should  not  be  filed 
and  recorded  in  the  office  of  such  surrogate,  and  letters  testamen- 
tary thereupon  be  issued  to  such  executor  or  executors  as  afoie*> 
said,  or  letters  of  administration  with  the  will  annexied,  as  the 
case  may  require;  which  order  shall  be  published  in  such  man-* 
ber  as  the  surrogate  making  the  same  shall  direct." 

The  words  of  the  act,  taken  in  their  literal  sense,  will  certain- 
ly include  the  will,  a  copy  of  which  has  been  ordeied  by  thd 
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«linrogate  to  be  filed  and  recorded.  They  will  embrace  m^  only 
foreign  wills,  but  those  made  and  executed  here,  by  residents  cf 
the  state,  and  taken  to  another  state  and  there  proved.  And  it 
will  follow  as  a  matrer  of  course,  that  all  wills  made  in  this  state 
by  persons  who  may  happen  to  have  any  property  in  a  sister 
state,  may  in  the  first  place  be  ioiken  and  proved  there,  accord- 
ing to  their  state  regulations,  and  that  thereupon  a  certified  copy 
may  be  brought  here,  and.  without  any  further  proof  filed  and 
recorded.  The  statute  embraces  wills  of  lands  as  well  as  of  chat- 
tels;  and  by  the  second  and  third  sections  of  the  act,  the  letters 
testamentary  are  lo  have  the  same  force  atid  effect,  and  the  cer«> 
tjfied  copies  of  such  recorded  wills  shall  be  evidence  in  the  same 
manner,  and  have  the  same  force  and  effect,  in  all  courts  of  law 
and  equity,  as  they  would  tiave  if  such  will  or  wills  had  beea 
proved  in  the  usual  manner,  under  the  existing  laws  of  this  state. 

In  construing  a  public  statute,  courts  will  be  governed,  in  orr 
dinary  cases,  by  the  plain  meaumg  of  the  words  made  use  of  by 
the  legislature.  They  are  not  to  inquire  into  the  policy  or  im- 
policy of  the  statute ;  but  if  there  be  nothing  that  ought,  upod 
the  sound  rules  of  interpretation  or  construction,  to  vary  the  natu- 
ral import  o(  the  words  made  use  of,  they  are  bound  to  carry  it 
into  effect 

It  is  true,  nevertheless,  that  in  the  construction  of  statutes, 
where  there  are  two  or  more  in  pari  materia^  all  must  be  taken 
together.  They  must  be  looked  upon  as  different  parts  of  one 
system,  and  as  having  one  general  object  in  view.  This  is  ne- 
cessary to  ascertain  and  effectuate  the  intention  of  the  lawgiver, 
and  to  harmonize  laws  relating  to  the  same  subject  Upon  the 
strength  of  this  rule  of  construction,  it  is  argued  by  the  counsel 
of  the  appellant,  that  this  act  must  be  considered  as  having  re- 
ference to  foreign  wills,  and  not  wills  made  in  this  state  by  per- 
sons resident  therein.  The  act  of  1713 — 14,  {Rev,  Laws^  7,) 
directs  the  mode  in  which  wills  shall  be  executed  so  as  to  pass 
real  estate  in  New-Jersey ;  and  it  provides  in  the  third  and  fourth 
sections,  the  mode  in  which  wills  made  in  any  part  of  the  king- 
dom of  Great  Britain  and  Ireland,  or  in  any  of  the  colonies,  by 
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ivhich  lands  were  devised  in  this  colooy,  may  be  received  in 
evidence  in  any  of  our  courts  of  Judicature.  They  are  to  be  cer- 
tified, if  made  in  Great  Britain  or  Ireland,  under  tbe  aeal  of  the 
eflke  where  they  are  lodged ;  and  if  made  in  any  of  the  oob- 
Diee,  they  are  to  he  proved  according  to  the  costom  of  said  colo- 
ny, and  certified  onder  its  great  seal ;  aod  in  both  cases  the  cer- 
tified copies  shall  be  esteemed  as  valid  aod  sofficieoC  as  if  the  ori- 
ginal will  or  testament  were  then  and  there  prodooed  and  proved. 
This  provision  is  very  ample.  It  goes  further  than  tbe  act  of 
congress,  which  has  subsequently  provided  for  the  introdtjctioo  of 
exemplified  copies  of  records  among  the  difTerent  states.  By  that 
«ct  they  are  simply  made  evidence  of  the  existence  of  aocb  re> 
cords ;  by  ours,  Chey  are  declared  as  valid  as  if  the  wiH  kself  was 
4hen  and  <here  produced  and  proved. 

k  will  be  perceived,  however,  that  our  act  of  1713 — 14,  makes 
•no  provision  for  filing  or  recording  such  foreign  exemplificatiocK ; 
fior  was  the  ordinary,  or  any  one  acting  under  him,  authorised 
4o  grant  letters  testamentary.  Hence  arose  a  diflSculty  which 
bas  long  been  felt  in  our  state.  Foreign  executors,  haTiog  pro- 
vei  a  testament  abroad,  were  unable  to  collect  such  assets  as 
might  be  W4thin  the  state.  They  could  make  no  conveyance  of 
lands.  Their  authority  to  act  was  not  recognized  in  our  courts. 
And  even  those  who  came  with  letters  testamentary  from  sister 
•states,  were  not  permitted  40  sue  as  such.  Such,  at  least,  I  un- 
'derstand  to  have  beeti  the  practice,  though  I  am  not  aware  of 
any  judicial  decision  on  the  subject.  To  remedy  tbe  ineonve- 
nience,  an  act  was  passed  in  December,  eighteen  hundred  and 
4we«ty-five,  entitled,  ^An  act  relative  to  wills,  administratioos 
and  guardianships  granted  without  this  state.*'  That  act  au- 
thorized the  ordinary,  or  any  of  the  surrogates,  to  file  and  record 
copies  of  wills,  &^.,  proved  and  recorded  in  any  foreign  kiugdom 
or  in  any  of  the  United  States ;  aod  declared  that  the  copy  of  the 
will  thus  recorded  shouid  have  tbe  same  force  and  effect  as  if  tbe 
will  had  been  proved  before  <the  ordinary  or  any  of  the  surrogates, 
it  made  no  provision  for  the  granting  of  letters  testamentary,  bat 
lujtborized  the  executor  to  sue  and  to  have  ihe  same  pnti 
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in  courts  as  if  the  will  had  been  proved  in  this  state.  The  difii- 
culty  was  not  removed.  The  authority  to  sue  gave  the  executor 
no  power  to  sell  and  convey  personalty  or  land,  or  to  do  oth^ 
acts  which  might  be  necessary  in  the  execution  of  bis  tmat 
The  present  act  repealed  that  of  eighteen  hundred  and  twenty- 
five,  and  is  a  substitute  for  it,  and  as  we  have  already  seen,  it 
authorizes  the  granting  of  letters  testamentary^  and  gives  them 
the  same  force  and  effect  as  if  the  will  had  been  proved  by  ibe 
subscribing  witnesses  in  <he  -usual  inaoiier  under  the  laws  of  Cbis 
state. 

If  it  is  considered  <hat  this  act  comes  in  aid  of  the  original 
act  of  1713 — 14,  ibe  argoroent  is  a  feir  one  that  it  was  intend- 
ed to  apply  only  to  the  cases  in  which  by  that  statute  certified 
copies  were  received  as  evidence ;  that  is  to  say,  copies  of  wile 
made  and  proved  in  foreig^n  countries,  or  in  the  different  states, 
and  not  to  wills  made  within  our  own  state.  It  can  hardly  be 
supposed  that  the  legislature  would  gravely  enact  a  law  tbat  the 
will  of  a  man  livifig  and  dying  4n  this  stated—and  wbich  wiN  was 
made  within  the  state— might  be  proved  in  Pennsylvania  or  New- 
York,  and  then  a  certified  copy  be  brought  here  for  probate. 
The  practice  of  ^first  proving  our  wills  in  other  stales,  -has  never 
yet  obtained.  No  inconvenience  or  difficulty  had  been  experien- 
ced from  that  source ;  and  I  cannot  believe  that  the  legislature 
ever  intended  to  make  provision  for  a  case  so  anomalous.  AH 
that  was  necessary  to  complete  the  system  of  our  statute  regula- 
tions respecting  wills,  was  that  seme  mode  should  be  adopted 
whereby  the  exeoutorsof  foreign  wills,  regulariy  proved  according 
to  the  laws  of  the  country  where  they  were  made,  might  oxer- 
cise  their  power  under  them  in  this  state.  The  argument  de- 
rived from  this  rule  of  construction  is  entitled  to  great  considera- 
tion. 

Where  the  construction  of  a  statute  is  doubtful,  it  is  proper  in 
expounding  it  to  take  into  consideration  the  consequences  Aat 
may  result  from  it ;  for  it  will  never  be  presumed  that  the  legis- 
lature intended  to  pass  an  act  that  would  lead  to  mischievous 
feauits,  or  tmsettle  the  j^eneralprindplea  of  4belaw« 
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Our  act  does  not  determine  in  what  county  a  will  ebal 
proved ;  but  there  can  be  no  doubt  that  the  county  where  the 
tator  dies,  if  that  was  his  domicil,  is  llie  proper  county, 
such  has  been  the  uniform  practice,  save  only  where  wilh 
proved  before  the  ordinary.  As  the  law  now  stands,  no  will 
be  admitted  to  probate  until  the  expiration  of  ten  days  from 
death  of  the  testator.  Whether  it  be  a  will  of  lands  or  of 
Bonalty,  or  of  both,  all  persons  interested  have  a  right  to  fi 
caveat  against  its  being  proved ;  and  they  know  how  and  w 
this  must  be  done  to  insure  a  fair  bearing  on  the  merits, 
will  may  be  contested  before  the  orphans'  court,  and  before 
court  by  way  of  appeal.  But  if  a  literal  and  strict  construe 
is  given  to  this  act,  the  will  of  a  testator  dying  in  the  coi 
of  Bergen  or  Gloucester,  may  be  taken  to  New- York  or  PI 
delphia,  and  there  proved  without  the  knowledge  of  legatee 
others  interested,  and  then  the  executors  or  others  interested 
make  application  and  have  certi&ed  copies  of  them  admitte 
probate  within  this  state.  In  such  case,  if  the  will  were  a 
of  personalty,  where  would  be  the  opportunity  of  contestio 
or  examining  into  the  sanity  of  the  testator  ?  And  even 
were  a  will  of  lands,  the  privilege  of  contestation  in  the  civil 
courts  would  be  taken  away.  It  is  no  answer  to  say,  that  c 
of  fraud  or  collusion  might  be  inquired  into.  The  diffic 
would  be,  that  whenever  there  were  assets  in  New-Yorl 
Philadelphia,  the  executor  would  have  a  right,  (if  he  chos 
exercise  it,)  to  have  the  will  proved  in  either  state  as  an  orig 
will.  The  probate  courts  there  would  have  jurisdiction,  an 
would  be  no  easy  matter  to  fasten  fraud  upon  an  executor 
doing  what  he  was  directly  authorized  to  do  by  an  act  of  thi 
gislature.  But  again,  the  executor  having  the  will  provei 
some  sister  state,  say  New-York,  may  take  a  certified  copy 
to  the  surrogate  of  any  county,  and  request  that  it  may  be  : 
and  recorded.  He  may  go  to  the  surrogate  of  Warren  or  C 
May,  and  although  the  surrogate  may  give  full  notice  to  all 
ties  interested,  it  is  plain  that  any  thing  like  contestation  mus 
attended  with  great  inconvenience  and  expense.    And  it  app 
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lo  me  (hat  the  very  fact  that  these  letters  teetameneary  may  be 
granted  by  the  eurrc^te  of  any  county,  goes  far  to  show,  thai 
the  act  has  reference  to  foreign  wills  only-*— to  cases  where  thi^ 
testator  has  no  domicil  within  the  state.  We  have  seen  that  th(S 
uniform  practice,  hi  all  cases  where  the  testator  has  a  domicil 
witliin  the  state,  is  to  prove  tfa»  will  in  the  county  within  which 
the  domicil  is.  It  is  only  in  cases  where  there  is  no  domicili 
that  wills  have  been  proved  before  the  surrogate  of  any  county ; 
and  it  is  doubted  by  some  whether  in  such  cases  there  is  power 
any  where  except  in  the  ordinary  to  grant  letters*  testamentary 
or  letters  of  administration  in  cases  of  intestacy. 

I  think  it  manifest  that  to  construe  (his  statute  literally,  would 
tend  greatly  to  mar  the  system  and  harmony  of  our  laws  regu- 
lating the  proof  of  wills,  and  might  lead  to  consequences  not 
easy  to  be  foreseen.  Yet  I  am  aware  that  the  principle  of  ex** 
pounding  statutes  from  their  consequences,  is  to  be  exercised  with 
great  caution.  That  it  is  difficult  of  application,  is  no  argument 
against  its  proper  use.  And  I  would  adopt  the  language  of  tb6 
court  in  the  case  of  the  Untied  States  v.  Fisher,  2  Oranch,  390 1 
"  Where  rights  are  infringed,  where  fundamental  principles  are 
overthrown,  where  tiie  general  system  of  the  laws  is  departed 
from,  the  legislative  intention  must  be  expressed  with  irresisti* 
ble  clearness  to  induce  a  court  of  justice  to  suppose  a  design  to 
effect  such  objects." 

When  we  look  at  the  consequences  of  a  literal  construction  of 
the  act,  it  may  fairly  be  inferred  that  they  were  never  within  tb6 
intentions  of  the  legislature.  In  giving  a  construction  to  this  act^ 
it  may  be  useful  to  look  at  the  laws  of  some  of  our  sister  stated 
on  the  same  subject. 

In  Massachusetts,  an  act  was  passed  in  seventeen  hundred 
and  eighty-five,  for  the  filing  and  recording  of  wills  proved  with- 
out the  government.  The  terms  of  the  act  ara  general,  applying^ 
to  the  copy  of  any  will  that  has  been  proved  and  allowed  in  any 
probate  court  in  any  of  the  United  States,  or  in  any  foreign  state 
or  kingdom ;  and  the  provisions  of  this  act  are  veiy  similar  to  our 
own.    In  Goodwin  v.  Jones^  3  Mass,  Rep.  621,  chief  justice 
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PanoM  decided,  ibai  tbe  admioiBUator  of  a  peraoo  dyiag  m  Gm- 
Beelicul,  taking  oat  leUen  of  admiaiatialioo  io  Ibat  alale^  eoolil 
not  by  virtue  of  ibem  prosecute  or  defend  ao  action  in  IfaflBacbu- 
selCa.  la  tbe  ofioioo  ddivered  in  that  case,  the  chief  jmtioe 
Mytf  **  We  have  no  particular  eCatule  idating  to  fereu^  adtnio- 
ietratiooe  y  bat  tbe  manner  iof  which  an  executor  of  a  wtH  prof«d 
withoiH  the  slaie  may  execute  hie  trust  within,  is  regulated  by  the 
eCatule  of  se?enteen  hundred  aod  eighty-five" — which  ir  the  ooer 
juit  referred  te.  He  then  adda^  ^  li  would  be  incoomCeoi  witb 
the  beneficent  intent  of  the  statute,  to  allow  an  adminiBtraftor  of 
ao  intestate,  not  an  inhabiiant  or  resident  within  the  state  at  hia 
death)  an  authority  derived  from  a  foieign  administfatiOB)  which 
he  could  not  have  under  the  foreign  probate  of  a  will^  of  which  he 
was  the  executor."  The  learned  judge  appears  to  consider  the 
case  of  foreign  probates  and  foreign  administrations  aa  applying 
to  non-residents — and  argues,  that  as  tbe  one  case  is  provided  for 
by  statute  and  tbe  other  not,  a  foreign  administrator  of  a  neo^ 
lesident  has  no  authority.  So  far  as  that  dictum  goes  it  is  favor^ 
able  to  the  exposition  eoiUended  for  by  the  counsel  of  tbe  appel- 
lantr 

I»  seventeen  bendredand  ninety,  New-Hampshire  passed  an 
act  OB  the  same  subjeet,  but  it  is  precisely  a  copy  of  that  of  Mas- 
sachusetts, aod  I  do  not  know  that  any  constructioo  ha»  been 
given  to  it  in  their  state  courts. 

In  Connecticut,  tho  statute  relating  to  the  proving  of  foreign 
wills,  refers  expressly  to  wills  made  and  proved  in  a  foreign  ooun* 
try  :  3  Law  Reg.  71.^  Such  is  the  ease  also  in  Delaware,  Ma- 
Fyland,  Illinois,  Indiana,  Missouri  and  Maine. 

The  states  of  New- York,  Georgia,  Tennessee  and  Louisiana^ 
have  no  statute  provisions  on  the  subject.  From  this  we  see  that 
io  a  majority  of  the  states  where  the  proving  of  foreign  wills  has 
been  made  a  matter  of  statute  regulation,  the  statutes  have  re- 
ference only  to  wills  made  as  well  as  proved  out  of  the  state ;  and 
I  am  led  to  believe  that  such  was  the  construction  intended  to  be 
given  to  the  act  of  Massachusetts,  of  which  ours  is,  as  Io  the  point 
iadispiileiacopy. 
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''  ^Flier  qiie8tioi>  then  arisesi  Are  all  these  circanistances  sufficient 
to  authorize  the  court  to  givse  to  the  statute  the  constructbn  con-^ 
tended  for  by  the  appellant  7  I  tfiink  they  are ;  and  although  I 
feel  much  besitaney  in  going  against  the  plain  words  of  the  act, 
yet  taking  it  in  connection  with  others  on  the  same  subject—* 
looking  ai  the  difficulty  intended  to  be  remedied,  and  seeing  th» 
oonsequences  that  may  result  from  a  eoo8tructk)n  that  I  am  satis- 
fied was- never  intended  by  the  l^slature,  and  aided  by  theriew 
taken  of  the  same  matter  in  other  states,  I  feel  it  my  duty  to  de> 
dare  that  the  act  can  have  no  reference  to  a  will  executed  in  thi» 
state,  by  one  who  then  and  at  the  time  of  his  death  lived  in  the 
state,  although  the  will  may  have  been  taken  to  a  foreign  state 
and  proved  there  before  a  court  having  competent  jurisdiction. 
Let  the  decree  of  the  surrogate  be  reversed  and  set  aside. 
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Lfiwrs  Combs  v.  Georgb  Jolly  and  Jambs  J^llt. 

To  ooMtttuto  a  yalld  will  of  «mI  aitate  ondsr  th«  itatute  of  Now^oraijr  tbm 
totUtor  most  ngn  tho  will  In  the  preieiioe  of  the  ■Qbeeribing  witBeene.  A 
mere  acknowledgment  of  hie  eignatare  la  inaoffieient. 

To  aopport  an  initniment  aa  a  will  of  peraonal  eatate,  it  moat  be  ahown  thai 
it  waa  intended  and  nnderatood  to  be  a  will,  and  ezecated  aa  a  will. 

Appeal  from  a  decree  of  the  orphans'  court  of  the  county  of 
Middlesex,  refusing  probate  of  an  instrument  propounded  as  the 
will  and  testament  of  Lewis  Jolly.  The  instrument  exhibited 
for  probate  was  as  follows,  to  wit : — 

"  To  all  persons  to  whom  these  presents  may  concern.  I, 
Lewis  Jolly,  of  the  township  of  South  Amboy,  county  of  Mid- 
dlesex, and  state  of  New-Jersey,  being  weak  of  body,  but  of 

iound  mind  and  memory,  (Messed  be  God,)  do  nominate)  ap^ 
79 
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poioC  Mid  authorize  my  frieod,  Lewis  CoiBbi,  of  tbe-i 
to  be  my  admioistiatoF  (after  my  deoeafe>(»GoUea  all  my 
wbateoever,  and  to  give  receipts  for  the  same  ia  bio  own  naroe^ 
and  the  same  to  make  use  of  as  he  may  Ihiak  proper ;  and  to 
pay  all  just  demands  against  me  and  my  estate  for  fuoesal  char- 
ges or  otherwise ;  and  to  dispose  of  my  real  and  ^laoDal  proper- 
ty as  he  may  think  proper,,  to  his  own  benefit,  without  let,  suit, 
hindrance  of  molestation  from  my  heirs  or  any  othei;  person 
claiming  any  right  or  title  for  the  same  from  or  under  ibeio  or 
any  of  them.  In  witness  whereof,  I  have  hereuoto  set  ray  band 
and  seal,  this  third  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-seven^ 

"  Lbwib  Jolly*     [L.  &] 
"  Signed  and  sealed  in  the  presence  of  Henry  B.  Smylhi  Ca- 
leb T.  Smith  and  Aaron  Combs." 

Adrain,  for  appellant. 

JDisborough,  for  the  respondents. 

The  Ordinmry.  The  paper  oflered  for  probate  as  the  last 
will  and  testament  of  Lewis  Jolly,  bears  date  on  the  third  day 
of  May,  eighteen  hundred  and  twenty-seven,  and  purports  to  be 
signed  by  said  Lewis  Jolly  as  the  testator;  and  by  Henry  & 
Smythj  Caleb  T.  Smith  and  Aaron*  Combs  as  atteetiog  wit- 


In  support  of  the  will  only  ode  of  the  witnesses  has  beeo  call- 
ed, the  other  two  having  departed  this  life  before  the  testator. 
The  testimony  of  Caleb  T.  Smith)  wha  is  the  surviving  witness, 
18  wholly  insufficient  to  make  out  the  factum  of  the  will,  and 
leads  to  a  suspicion  that  the  instrument  was  palmed  upoD  the  tes- 
tator as  one  of  a  very  different  character. 

As-  a  will  to  devise  real  estate,,  it  cannot  be  proved-  Our 
statute  {Rev,  Lawsj  7)  requires  all  such  wills  to  be  made  in 
writing,  signed  and  published  by  the  testator  in  presence  of  three 
subscribing  witnesses.    This  paper  was  not  so  signed.     Caleb 
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T.SmKh  swears  expressly  that  *^  Mr.  Jolly  did  not  sign  the  wiH 
in  his  preseDce."  He  merely  acknowledged  it.  There  is  a  wide 
^(Hfference  between  mgning  the  wiH  in  tbe  presence  of  the  wit- 
nesses,  and  acknowledging  the  execution  of  it.  Under  tbe  Eng^ 
iisb  sutnte,  139  Car.  12,  it  is  hdd  that  the  acknowledgment  is 
eifficiefit ;  bntt)y  that  statute  it  is  directed  that  the  will  shall  be 
in  writing,  signed  by  the  party  making  it,  and  attested  and  sab- 
scribed  in  the  presence  of  tbe  devisor  by  three  or  four  credible 
witnesses. 

The  sapreme  court,  in  the  late  case  of  Den  v.  Mitton^  7  HdU. 
70,  'gaive  a  strict  construction  to  our  act,  and  held  that  the  sign- 
ing  must  be  in  presence  of  the  subscribing  witnesses,  and  that  a 
nereecknowledgment  was  insufficient  That  decision  has  been 
acquiesced  iui  and  having  been  pronounced  by  the  proper  legal 
tribunal,  I  feet  no  disposition  to  call  it  in  question.^ 

Again :  The  will  was  not  published  by  the  testator  as  h»  last 
will  and  testament.  Such  is  not  the  form  of  the  attestation,  which 
is  simply,  "  Signed  and  sealed  in  the  presence  of.^  This  might 
not  be  important  if  the  publication  was  sufficiently  proved  by  the 
testimony  of  the  witnesses.  Smith  says.  Jolly  acknowledged  it 
to  be  his  hand  and  seal,  in  answer  to  the  question  from  one  of 
the  other  subscribing  witnesses,  and  that  it  was  for  the  uses  and 
purposes  therein  mentioned.  And  again  he  says  expressly,  ^  Mr. 
Jolly  dki  not  declare  the  instrument  to  be  his  last  will  and  testa- 
ment'' I  incline,  with  the  chief  justice  in  the  case  already  cited, 
U>  doubt  whether  this  is  sufficient ;  and  I  think  that  the  safer  rule 
is  to  require  a  literal  construction  of  the  statute,  in  r^ard  to  the 
publication  as  well  as  the  signing.  In  the  case  now  before  the 
court,  there  was  not  only  no  publication  by  the  testator,  or  any 
one  for  him,  but  tbe  witness  did  not  even  understand  that  the 
instrument  was  intended  for  a  last  will  and  testament ;  on  the  con- 
trary, he  understood  it  to  be  an  article  for  a  certain  piece  of  land. 

The  death  and  rignatures  of  the  other  two  subscribing  wit- 
are  proved ;  but  their  testimony,  if  present,  whatever  it 

•  ▲oeoid.lliiiv.Jfoltei^S&r.Se. 
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might  be,  could  not  authorize  the  probate  of  this  iosUumeDt  as 
A  will  of  real  estate. 

Nor  can  it  be  proved  as  a  will  of  personal  estate  under  the 
evidence.  To  make  it  such  will,  it  must  be  shown  that  it  was 
intended  and  understood  to  be  a  will,  and  executed  as  a  will 
This  is  not  proved  ;  on  the  contrary,  the  witness  says  tiiat  Mc 
.  JoUyi  the  alleged  testator,  and  Mr.  Combs,  one  of  the  witoesw% 
both  told  him  that  it  was  an  article  for  a  piece  of  land.  Agaio 
he  says,  He  does  not  remember  whether  the  instrument  was  read 
to  him  or  not ;  he  does  not  think  it  was,  but  he  thinks  he  had  a 
pretty  fair  understanding  that  it  was  an  article  for  a  piece  of 
land :  he  was  told  so  by  Mr.  Jolly  and  the  others.  If  this  testimony 
IS  to  be  believed,  (and  it  is  from  the  executor's  own  witness,  un- 
contradicted,) there  is  an  end  of  the  case.  If  JoUy  apoke  ths 
truth,  and  actually  believed  what  he  said|  he  could  not  have 
Cixecuted  the  paper  as  a  will ;  he  could  have  Jiad  no  such  inten- 
tion, and  without  such  intention  there  can  be  no  will. 

The  fact  that  the  other  witnesses  also  told  Smith  that  it  was 
an  article  for  a  piece  of  land,  shows  either  that  they  did  not  know 
themselves  what  the  instrument  was,  or  that  they  were  deceivT 
jng  Smith  ;  and  why  they  should  deceive  Smith,  except  for  ths 
purpose  of  deceiving  Jolly  too,  who  was  present  at  the  time,  I 
am  at  a  loss  to  conjecture. 

But  it  is  unnecessary  to  speculate  on  the  subject.     The  wiU 
.cannot  be  admitted  to  probate  cither  as  a  will  of  lands  or  of  goods ; 
and  the  decree  of  the  orphans' xourl  must  be  offirmedi  with  costs 
io  be  paid  by  the  appellant. 
Pecree  aSinned, 
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Luther  Goble  junior,  and  Wife,  v.  Phebe  Gbant  ei  aL 

If  preTioas  genernl  insanity  or  incapacitj  be  eitabliflhed,  the  burden  of  aliow. 
Ing  ctpacity  at  the  time>of  exeoating  the  vwill,  reste  a|>on  the^pereon  offiijriiig 
it  for  probate. 

Thoogh  the  omunion  by  a  testator  to  mike  any  provisloo  ibr  a  part  of  hie 
ehildreov  will  not  of  itself  euffioe  to  establish  ineapaotty,  yet  aaeh  an  omki- 
sion  not  satisfactorily  aceoanted  for,  is  entitled  to  great  ^consideration  whea 
there  is  any  cTidence  of  a  fraudulent  procurement  of  the  will»  or  when  the 
will  is  made  by  the  testator  in  extremis  in  ftyor  of  those  around  him. 

Where  there  is  a  fair  ground  for  reexamination,  costs  ought  jiot  to  be  award, 
ed  «gainst  the  appellant,  -though  the  decree  be  afflrmed. 

Appeal  from  a  decree  of  the  orphans'  court  ef  the  eouniy  of 
Essex,  admitting  to  probate  an  instruroent  purporting  to  be  the 
last  will  and  testament  of  Zephaniah  Grant.  The  instrameni 
was  offered  for  probate  hj  the  executors.  The  caveat  was  filed 
by  one  of  the  testator's  slaughters  and  lier  husband 

Jaekmntj  for  appellants. 

TF.  Penningtorij  for  respondents. 

The  Ordinary.  On  the  third  of  Septeniber,  eighteen  han^ 
dred  and  thirty-three,  a  caveat  was  filed  in  the  surrogate's  oflke 
of  the  county  of  Essex,  by  Luther  Goble,  junior,  in  behalf  of 
himself  and  bis  wife  Sarah,  formerly  £arah  Grant,  against  pn> 
ving  any  instrument  purporting  to  be  the  last  will  and  testament 
of  Zephaniah  Grant,  then  lately  deceased  On  the  tenth  of  the 
same  month,  an  instrument  purporting  to  be  the  will  of  Zeph»> 
niah  Grant,  was  offered  for  probate  at  the  office ;  and  eitations 
having  issued  to  bring  in  the  parties  interested,  and  the  evidence 
as  well  for  as  against  the  instrument  having  been  heaid  and 
dtily  considered,  the  orphans'  court,  on  the  fourteenth  of  D^ 
4:ember,  eighteen  hundred  and  thirtyHhree,  adjudged  and  decreed 
that  the  said  instrument  was  the  last  will  and  testament  of  the 
flsid  2iephaoiab  Grant,  and  ordered  (he  same  lo  be  admitted  lo 
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probate.  From  this  decree  the  caveators  appealed,  and  at  the 
last  stated  term  the  cause  was  submitted  to  the  coart  wilbotit  ar- 
gument 

On  examining  the  evidence,  I  have  discovered  nocbiog  iD^ 
or  irregular  in  the  execution  of  the  will.  After  having  been  pie- 
pared,  according  to  the  direction  of  the  testator,  by  a  professionsl 
gentleman  of  the  place  in  which  he  resided,  it  was  carried  to 
him,  distinctly  read  over  to  him,  and  approved.  It  was  tbeo 
signed,  publbhed  and  acknowledged  in  the  presence  of  three 
witnesses,  who  signed  their  names  to  it  in  the  presence  of  the 
testator  and  of  each  other.  The  fectum  of  the  will  appears  to 
be  in  entire  conformity  with  the  statute. 

I  presume  the  question  intended  to  be  raised  by  the  evidence 
is^  whether  the  testator,  ai  the  time  he  executed  the  will,  was  of 
sound  and  disposing  mind  and  memory ;  or  in  other  and  more 
simple  language,  whether  his  mind  and  memory  were  suflBcient- 
ly  sound  to  enable  him  to  know  and  understand  the  bumness  in 
which  he  was  engaged,  at  the  time  when  he  executed  the  wilL 
Upon  this  point  there  appears  to  be  but  one  opinion  entertained 
by  those  who  were  present  at  the  time  and  partidipated  in  the 
transaction. 

Henry  Rogers  states,  that  on  the  day  before  the  will  was  exe- 
cuted, he  was  sent  for  to  the  house  of  testator,  and  there  recei- 
ved from  him  instructions  for  drawing  the  will ;  and  that  no  per- 
son was  present  with  them  at  the  time.  On  the  day  of  the  ex- 
ecution of  it,  he  carried  it  to  the  testator,  and  read  it  to  him  be- 
fore he  executed  it  He  has  no  doubt,^  and  never  has  had  any, 
that  at  the  time  of  giving  the  instructk>ns  and  of  executing  the 
will,  the  testator  was  of  sound  understanding.  The  testator 
took  the  will  after  it  was  executed,  and  some  time  after  met  him 
in  the  street  and  paid  him  for  the  service.  He  knew  nothing 
particularly  of  the  habits  or  capacities  of  the  testator  before  the 
will  was  dmwn.  He  was  feeble  at  the  time,  and  the  witness 
found  him  sitting  up  in  the  chair,  and  he  said  he  had  been  on- 
well;  he  thinks  he  said  his  disease  was  pleurisy.    The  testator 

I  at  that  time,  and  has  been  subsequently,  ei^iaged  in  ^ 
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JoDftthsD  E.  Cranei  another  ioairumental  wilnaw,  say^^  it  b 
80  long  since  the  tiansaction  that  be  does  not  recollect  the  co»- 
versalion  at  the  tin^e ;  but  be  is  of  opinion  ike  testator  under- 
stood tbe  business  of  Ihe  will ;  tbat  no  idea  sane  across  his 
mind  at  tbe  time  of  tbe  execution  of  the  will,  tbat  the  testates 
was  unsound  in  mind.  He  looked  pale  and  weakly,-  as  if  h« 
bad  been  ilL  He  was  then  engaged  in  business,  and  has  been 
since,  up  to  tbe  time  of  bis  decease,  in  September,  eighteen  buo« 
dred  and  thirty-three. 

Jonathan  Cory,  the  other  instrumental  witness,  says,  be  lived 
near  the  testator,  and  was  on  ternM  of  considerable  intimacy 
with  him:  bad  been  acquainted  with  him  ten  years  and  u|H 
wards.  The  witness  cannot  vecolleet  whether  the  testator  bad 
been  unwell  at  the  time  of  executing  tbe  will  >  but  witness  eoo-^ 
sidered  the  testator  ae  understanding  what  be  was  about,  nor  baa 
he  any  idea  tbat  tbe  testator  was  net  ef  sound  mind,  nor  has  be 
ever  had.  He  has  seen  testator  at  times  in  liquor,  when  ha 
thought  him  disqualified  for  the  purpose  of  making  a  will ;  but 
k  satisfied  tbat  the  testator  was  at  tbat  time  sober  and  ratk)naL 
He  would  not  otherwise  haTe  witnessed  the  will.  Wiuiess  was 
well  acquainted  with  him,  and  oould  have  discovered  any  thing 
like  intemperance.  The  witness  further  slates  tbat  the  testator, 
when  he  died,  was  about  nxly-five  years  of  age,  and  that  be  had 
occask>nal  turns  of  intemperance,  at  which  times  he  was  not  ca« 
pable  of  attending  to  business ;  that  he  never  saw  him  unsound 
in  mind  except  when  under  the  influence  of  liquor ;  tbat  he  baa 
seen  him  immediately  upon  a  recovery  from  one  of  his  capers, 
and  that  then  he  was  capable  of  doing  business. 

The  testioMmy  of  the  subscribing  witnesses  makes  a  strong 
case  in  favor  of  the  will. 

The  caveators  do  not  pretend  to  est  up  any  thing  like  gsaemi 
insanity  or  incompetency  previous  to  OMdiing  the  wilL  If  such 
state  could  be  establisbed,  tbe  burden  of  showing  capacity  at  tbe 
very  time  of  executing  the  will,  would  rest  upon  those  offering  it 
for  probate.  As  it  is,  it  rests  upon  those  who  make  the  alle* 
gation  of  insanity  or  inoapacityi  to.  make  it  out  to  the  satis^ 
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fiiaioo  of  the  coaru    If  ihey  iail  to  do  ihis,  the  will 
pfoved. 

If  I  liave  rightly  apprehended  the  case,  (he  caveators  pol  tbenK 
•dvee  upon  this  pooition^  that  the  testator  was  a  mao  who  wai 
addicted  to  occasiooal  fiu  or  seasoas  of  jnteanperance ;  that 
during  those  periods,  aod  while  he  was  reeoveriog  from  the 
efiects  of  his  misconduct,'  he  was  incapable  of  iranaactiny  bui- 
iisaB,  and  that  be  was  in  such  situatioD  when  *e  will  waa  medsr 
This  I  take  to  be  the  strong  if  not  the  only  oti^eetion  urged  agahwi 
ibewiH. 

As  to  the  feci  of  oecationai  intenQperance,  there  can,  unfortiH 
nately,  be  no  doubt ;  aH  the  witnesses  who  speak  on  ibis  subject 
agree  in  their  statements;  and  they  also  agree  ia  opioioni  that 
when  imder  the  influence  of  liquor,  during  those  periods,  he  war 
Boi  competent  to  attend  to  business;  Was  such  his  aiiuatioD  when 
he  made  the  will  1  That  is  the  peine  to  be  established  by  ibe  ca^ 
veators.^    Have  they  established  it? 

The  will  bears  date  the  twenty-third  of  AogosCj  eigbteen  hoa- 
deed  and  twenty-four.  The  fivst  witness  examined  oo  the  part 
of  the  caveatore  is  Aaion  Conselyea.  He  first  knew  the  teslBlor 
oa  the  fourteenth  of  July,  eigineen  hundred  and  twenty-foar : 
went  to  work  with  him  at  that  time  and  continued  for  foor  yeaiVf 
and  boarded  with  him.  The  testator  would  have  one  or  two  fro- 
lics in  a  year,  and  they  would  continue  a  week  or  two  week% 
during  which  be  was  destitute  of  his  mind  and  senses  the  most 
part  of  the  time,  and^  paid  little  attention  to  business.  For  some 
days  or  a  week  after  his  frolics,  while  convalescent,  he  would  noi 
be  restored  to  his  miad,  as  witaess  supposes  from  what  he  saw  of 
^tm :  he  evinced,  as  witness  thinks,  a  feebleness  of  body  and- 
mind.  The  first  of  these  frolics  after  wkness  went  theroy  wasy 
ke  thmks,  about  August — from  four  to  six  weeks  after  be  went ; 
and  if  he  bad  one  it  was  slight,  or  of  short  duration.  He  says 
afterwards,  he  thinks  tbat  the  testator  either  had  one  of  these 
frolics  or  was  about  to  have  one  and  had  some  other  complaint  af 
the  time  he  has  been  deposing  to,  but  the  present  impressk>n  of 
witness  is^  that  it  was  one  of  his  intempevate  frobos.- 
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On  his  6roeff«examiDation  he  mj9y  that  in  speaking  of  the  ef* 
feels  of  testntor's  frolics  during  the  after  week,  he  means  mom 
particularly  air  to  his  strength  of  body  than  of  his  mind.  He 
cannot  slate  any  act  of  the  testator,  indicating  a  want  of  txmii 
during  the  "  recruiting  daytf,''  nor  can  he  state  any  thing  abeol 
the  mind  or  capacity  of  the  testator  at  the  tinoe  the  will  was  «e^ 
cated-«ibr  he  does  not  know  when  it  was  made.  He  cannol  say 
positively  that  the  testator  had  any  frolic  in  the  roontkof  August^ 
eighteen  hundred  and  twenty-four,  but  he  thinks  he  had.  Wit« 
ness  thinks  there  was  some  other  complaint  with  which  the  tes<^ 
tator  was  ill  at  thai  time,  and  has  some  indistinct  recoUectioa 
that  the  family  called  it  pleurisy. 

The  testimony  of  this  witness  can  have  little  or  no  weight  in 
making  out  the  fact,  that  at  the  very  time  of  executing  the  wiH 
the  testator  was  legally  incompetent.  He  speaks,  as  he  sayS| 
ftom  general  recollection,  the  most  treacherous  of  all  guides  it 
reference  to  dates  and  times.  Re  thinks  testator  had  one  of  his 
capers  in  August^  but  is  not  certain ;  nor  is  he  certain  whether 
it  was  really  one  of  them,  or  the  pleurisy,  with  which  the  bmily 
said  he  was  visited  ;  and  whether  it  was  one  or  the  ocher^  be  can 
give  us  not  the  least  information  as  to  the  state  of  testator's  mind 
when  the  will  was  made,  for  he  does  not  know  when  that  wae. 
This  evidence,  standing  alone,  is  entitled  to  but  little  consideration. 

The  nest  witness  is  Stephen  Y.  Taylor.  He  detaib  the  mao- 
oer  and  frequency  of  testator's  frolics  very  mnch  as  has  been  done 
by  the  former  witness,  and  thinks  that  testator,  during  the  peri- 
od of  his  convalescence,  was  not  capable  of  attending  to  his  hvh 
sjness.  He  worked  for  testator  in  August,  eighteen  hundred  and 
twenty-four,  and  thinks  he  had  a  frolic,  which  was  succeeded  by 
sickness.  Knows  he  was  dangerously  ill  during  that  season, 
and  thinks  it  was  about  the  time  of  the  frolk. 

On  his  cross-examination  he  says,  he  thinks  the  termination 
of  the  frolic  he  has  spoken  of,  was  an  attack  of  pleurisy,  and 
thinks  that  Dr.  Ward  was  his  physician.  He  depends  on  his 
general  memory  as  to  dates,  and  cannot  say  that  the  fr^ic  spo* 

ken  of  was  in  August 
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Tbifl  evidence  u  also  vague  and  unceriaio,  and  abad^-Iillllver 
aaligbt  on  the  matter  in  controversy. 

Moses  Dodd  says  he  was  master  builder  of  the  Thiol  Prsriiy- 
lisriafi  Church,  and  the  firm  of  Gfant  furoisfaed  the  Btone;-  the 
principal  part  of  the  stone-cutting  was  done  in  July,  A-ugusl^aod 
September,  and  that  during  this  time  testator's  habits  were  not 
temperate  and  steady.  He  thinks  the  eflectsof  uitemperMce 
were  peculiar  on  the  testator :  would  not  suppose  him  for  some 
days  afler  a  frolic  capable  of  doing  busmess;  and  during  Ihat 
time  he  had  not  imich  mind  of  his  own,  and  was  very  trootabie. 
He  does  not  know  the  situation  of  testator  the  day  the  wiU  if 
said  to  have  been  made. 

The  case  is  not  varied,  so  far  as  relates  to  the  state  of  testator's 
capaeity  at  the  time  of  executing  ibe  will^  by  the  evidence  of 
James  Wbittemere,  who  is  the  nejit  witness  examined.  Hit 
knowledge  of  the  testator's  habits  about  that  period,  ie  derived 
principally  from  information  of  the  family  and  others.  As  to  hii 
habits  generally,  he  concurs  in  the  main  with  the  witnesses  of 
the  caveators. 

Dr.  John  Ward  states,  that  he  was  called  to  visit  the  testator 
en  the  twenty-second  of  August,  eighteen  hundred  and  twenty- 
three,  (which  appears  to  have  been  the  day  the  instructions 
for  the  will  were  given,,  as  the  will  was  executed  on  the  twenty- 
third,)  and  found  the  testator  very  ill,  as  he  infers  from  the 
medicine  he  left  him ;  that  on  the  twenty-third  and  twenty-fourth 
be  visited  him  again,  and  must  have  found  him  much  better,  as  he 
left  nothing  for  him  on  either  of  those  days.  From  the  treatment 
he  judges  he  must  have  been  apprehensive  of  inflammation.  His 
dbease,  he  thinks,  was  not  pleurisy,  but  a  spasmodic  affection 
of  the  muscles.  The  disease  may  have  resulted  from  an  intem- 
perate frolic,  but  he  does  not  know  that  it  did. 

On  his  cross-examination  he  says,  there  was  nothing  in  the 
disease  of  which  he  supposed  the  testator  to  be  ill,  inconsistent 
with  the  full  possession  of  his  faculties. 

From  this  view  of  the  case  as  presented,  I  think  it  plain  that 
there  is  no  direct  evidence  to  show,  that  at  the  time  the  will 
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isade,  the  testator  was  not  in  possession  of  the  ordinary  degree 
of  mind  and  memory,  or  that  he  was  in  such  a  state  as  not  fully 
to  anderstand  the  business  in  which  he  was  engaged. 

There  is,  however,  some  evidence  of  an  indirect  characteri 
which  is  calcfriated  to  have  a  bearing  on  the  case,  and  will  now 
be  adverted  ta 

It  appears  that  at  the  time  of  making  the  will,  the  testator 
had  seven  children ;  four  unmarried  daughters  who  were  living 
at  home,  two  daughters  who  were  married  and  living  from  home 
with  their  husbands,  and  one  son,  Charles  Grant.  By  the  will 
only  a  small  portion  is  given  to  Charles,  and  the  married  daugb* 
ters  receive  nothing,  nor  are  they  mentioned  at  all.  It  appears 
further  that  their  circumstances  were  tK>t  affluent,  and  that  they 
had  not  been  provided  for  by  previous  gift,  except  with  some- 
thing in  the  nature  of  an  outfit  at  the  time  of  marriage.  So  far 
as  Charies  is  concerned,  the  provision  of  tiie  will  is  in  some 
measure  accounted  for ;  for  Henry  Rogers  states,  that  he  thinks 
testator,  at  the  time  the  instructions  for  the  will  were  given,  ex- 
pressed his  conviction  thai  he  had  made  sufficient  provision  for 
his  son  Charles.  Whether  it  was  intended  that  the  provisk)n  in 
the  will  was  such  provision,  or  that  he  had  been  provided  for 
otherwise,  is  not  very  dear,  nor  is  it  very  important  The  tea* 
tator's  property  at  that  time  was  small,  and  it  would  not  be  the 
duty  of  the  court  to  scan  with  accuracy  the  amount  received,  or 
to  be  received,  (even  if  sufficient  facts  were  before  it,)  so  as  to 
determine  whether  the  provision  was  a  just  proportbn  of  the  es- 
tate or  otherwise. 

In  relation  to  the  two  married  daughters,  the  omission  to 
make  any  provision  for  them  in  the  will,  is  not  satisfactorily  ae- 
oounted  for ;  and  if  there  was  any  evidence  of  a  fraudulent  pro- 
curement of  the  will  by  that  portion  of  the  family  who  were  at 
home,  to  the  exclusion  of  those  abroad,  it  would  be  a  strong 
circumstance.  Or  if  the  will  had  been  made  by  the  testator  m 
extremis,  in  favor  of  those  around  him,  to  the  disinherison  of 
other  heirs,  towards  whom  he  had  always  exhibited  an  equal  de- 
gree of  natural  aflbctioDi  it  would  be  entitled  U>  great  consideratkui. 
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But  each  is  not  the  case.  There  is  Dothing  in  the  wbde  eTideooe 
Chat  looics  like  prociiremeDt  on  the  part  of  the  unmarried  daufk* 
tere  or  any  of  the  family  or  their  frieada ;  and  the  teatator,  afier 
having  made  the  will,  recovered  from  his  indisposition  ;  and  he 
was  conurant  of  the  iiBu;t  of  having  made  the  will,  for  be  after* 
wards  paid  the  ottorney  who  prepared  it  for  bis  servicee,  and  le- 
tained  (he  instrument  in  his  house  up  to  the  time  of  his  death. 

This  omission,  however  singular  it  may  appear,  aod  however 
unable  we  may  be  to  account  for  it  satisfadoriiy,  is  not  sufliciem 
.to  overturn  the  evidence  of  sanity  adduced  by  the  ezeeutore.  In- 
dependently of  ihis  one  circumstance,  there  does  not  appear  to 
me  to  be  a  reasonable  doubt  asto  that  evidence  ;  and  it  would  be 
dangerous  to  admit  as  a  principle,  that  a  discriminatioa  made  bj 
the  testator  among  those  objecu  of  his  bounty  who  appear  to  have 
an  equal  claim  upon  him,  or  even  the  total  exclinion  of  some  of 
ihem,  is  sufficient  to  establish  incapacity.  Very  often,  the  object 
of  making  a  will  is  to  discriminate,  or  to  exclude  and  give  prefer- 
ences ;  and  not  unfrequently,  the  reasons  for  so  doing  are  known 
only  to  the  testator ;  and  hence,  if  his  competency  be  clearly  es- 
tablished, is  of  comparatively  little  consequence. 

There  is  some  evidence  going  to  show  the  testator^a  views  of 
the  propriety  of  making  distinctions  among  children  in  the  distri- 
bution of  property,  and  that  on  a  certain  occasion  he  disapproved 
of  such  a  course  on  the  part  of  a  relative.  Admitting  this  to  be 
80,  it  is  not  an  uncommon  thing  for  persons  to  lay  down  rules  for 
others  as  to  the  management  and  distribution  of  property,  which 
they  themselves  are  not  always  willing  to  follow.  Nor  is  k  uo- 
4»mmon  for  persons  to  change  their  minds  mateiially  at  to  the 
disposition  of  their  estates  by  will.  But  the  evkleooe  iteelf  is  of 
doubtful  choracter  in  point  of  admissibility.  Even  express  decla- 
rations of  intention  to  dispose  of  property  in  a  particular  manner, 
is  not  to  be  received,  unless  when  offered  to  repel  or  sustain  a 
charge  of  fraud  or  circumventkui  of  the  devisee  in  obtaining  the 
will !  Den  v.  Vandeve^  4  Wash,  866. 

Taking  the  whole  evklence  together,  I  am  clearly  «f  opinion 
that  the  caveators  have  (ailed  to  make  out  a  want  of  capacaty  in 
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Um  ieslator  at  the  time  the  will  was  made,  and  that  there  is  ae 
evidence  of  fraud  io  ihe  procurement  of  iL  The  case,  to  my 
mind,  it  entirelyiclear,  and  I  sliall  (herefoM  affirm  the  decree  of 
the  orphans'  court  ^ordering  the  will  to  probate;  and  shall  further 
order  that  the  coetofof  this  appeal  be  paid  by  the  appellants.  This 
is  not  usually  done,  nor  ouglit  it  to  be  where  there  is  a  fair  ground 
for  re-examination  before  the  court.  It  is  because  4k>  such  ground 
Is  perceived  that  costs  are  awarded  in  this  case. 
Decree  affirmed. 


Iq  the  matter  of  the  Division  of  the  Real  Estate  of  Jacob  & 
THOMSON,  deceased* 

To  jiutify  the  ooart  in  settiDg  amde  a  partition  of  real  estate  on  the  ground 
of  a  mistake  in  ja^gment  on  the  part  of  ^the  oomminionen,  the  mistafcs 
imiat  be  a  aeriona  one,  and  the  ovidenee  of  it  too  idaip  io  be  aiiitakeiu 

If  the  evidence  be  doubtful  or  contradiotory,  the  rq>offt  will  be  aietained* 

C0MMI8S10NEA8  appointed  by  the«ourt  to  make  paititioa^ 
the  real  estate  whereof  Jaoob  S.  Thonison  died  seizedi  having 
made  the  partitioo,  made  ceport  thereof  pursuant  to  the  act. 
One  of  the  parties  interested,  being  dissaUsfied  with  the  share 
allotted  to  him,  obtained  a  rule  to  ehow  cause  why  the  report  of 
ihe  commissioners,  and  the  paititioo  by  them  made,  should  not 
be  set  aside.  The  matter  caoie  on  for  bearing  upon  the  ruk  to 
«how  cause. 

Wally  in  support  of  iIm  rule. 

Wilson  and  Southard,  contra. 

Tail  Ordinary;  In  April,  eighteen  hundred  and  thiity* 
iwo,  an  order  of  this  court  was  made,  appointing  commissioiiera 
40  divide  the  real  esUte  of  Jacob  S.  Tbomeoo,  deceased,  late  of  the 
409iiiily  of  Wasiefiu 
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On  the  eighth  day  of  April,  eighteen  hundred  and  tbiity-ihree, 
the  report  of  the  commissioners  was  filed  in  the  office  of  the  rqps- 
ier,  and  on  the  same  day  an  order  of  final  coofir matioo  wif 
made  and  signed  by  the  ordinary. 

On  the  thirteenth  of  April,  eighteen  hundred  and  thirty-three^ 
a  rule  was  granted  to  show  cause  why  the  decree  aod  the  report 
of  the  commissioners  should  not  be  set  aside. 

This  rule  was  discharged  in  October  term,  eighteen  buodred 
and  thirty-three,  in  consequence  of  which  the  divisioo  stood  con- 
firmed. 

The  order  of  October  term,  eighteen  hundred  aod  thirty-three, 
was  afterwards  set  aside  as  irregular,  it  having  been  made  with- 
out notice  and  exparte ;  and*  the  question  comes  up  at  this  teroi, 
on  the  rule  to  show  cause  why  the  report  of  the  commiasioDers 
should  not  be  set  aside.  The  decree  of  confirmation,  made  the 
same  day  on  which  the  report  was  filed  in  the  office,  being 
clearly  irregular,  there  is  nothing  to  consider  but  the  report 
itself. 

The  single  objection  to  the  report  is  the  inequality  of  the  divi- 
sion. To  justify  this  court  to  interfere  in  a  case  of  this  descrip- 
tion, and  set  aside  a  division  on  the  ground  of  a  mistake  in 
judgment  on  the  part  of  the  commissioners,  the  mistake  most  be 
a  serious  one,  and  the  evidence  of  it  too  plain  to  be  mistakeo. 
If  the  evidence  be  doubtful  or  contradictory,  the  report  will  be 
sustained,  for  if  it  were  otherwise,  a  large  majority  of  the  divi- 
sions would  be  set  aside,  where  the  estate  is  of  any  magnitude^ 
and  consists  of  various  species  of  property.  Upon  no  sabject  do 
men  difier  more  in  opinion  than  in  the  value  of  real  estate.  The 
present  case  furnishes  a  most  remarkable  instance  of  it,  aod  seeoos 
to  show  in  what  difficulty  the  court  would  be  involved  by  lending 
an  easy  ear  to  applications  of  this  nature. 

Jacob  S.  Thomson  esquire,  died  seized  of  a  large  real  estate  in 
the  counties  of  Warren,  Sussex  and  Hunterdon,  consisting  of  fiirms, 
mills,  wood  land,  mountain  land,  and  town  lots.  To  make  a  jo* 
dicious  division  of  thb  property,  in  five  equal  shares,  required  a 
knowledge  of  all  kinds  of  real  property,  united  with  sober  judg- 
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meat  and  sound  discretion.  The  conomissioners  selected  by  the 
parties  were  men  possessing  those  qualifications  in  as  great  a  de* 
giee  as  any  others  who  could  be  selected.  All  of  them  were  ex» 
tensive  land  owners,  two  of  them  were  owners  of  mills,  and  all 
were  well  qualified  to  judge  of  the  value  ef  property  of  that  de- 
sciiption.  They  viewed  the  whole  estate,  weighed  the  advanta*- 
ges  and  disadvantages,^  and  estimated  the  talue  of  ihe  whole  and 
of  every  part,  and  having  completed  the  division^  made  the  as- 
signment without  reference  to  Ihe  wishes  or  partialities  of  either 
of  the  parties  in  interest. 

One  heir  out  of  the  five  complains  that  the  division  is  «nequal. 
There  has  been  much  testimony  taken  on  both  sides,  the  greater 
part  of  it  has  been  directed  to  one  point,  that  is,  to  show  that  the 
share  of  the  exceptant  is  worth  less  than  the  share  assigned  to 
the  heirs  of  Robert  C.  Thomson,  or  to  Jacob  T.  Sharp.  Accord* 
ing  to  the  testimony  of  the  exceptant's  witnesses,  the  diflference  is 
somewhere  about  two  thousand  dollars.  On  the  other  hand  a 
greater  number  of  witnesses  prove  that  there  is  no  such  ine- 
quality, or  if  there  is  any,  that  it  is  very  trifling.  One  other  pre- 
fers the  exceptant's  share  to  that  of  the  heirs  of  Robert  C.  Thom- 
son ;  and  another  prefers  it  to  that  of  any  of  the  heirs. 

The  principal  difficulty  appears  to  consist  in  the  different 
opinions  entertained  by  the  witnesses  as  to  the  value  of  a  farm 
of  three  hundred  and  thirty-two  acres  assigned  to  the  exceptant 
On  one  side,  it  is  valued  by  one  witness  at  thirteen  dollars  and 
sixty-three  cents ;  by  a  second  at  twelve  to  fourteen  dollars ;  by 
a  third  at  fourteen  dollars  ;  by  a  fourth  and  fifth  at  fifteen  dollars ; 
by  a  sixth  at  fifteen  to  sixteen  dollars  ;  by  a  seventh  at  sixteen  to 
seventeen  dollars,  by  the  acre.  On  the  other  side,  some  witnesses 
value  it  at  twenty  dollars  by  the  acre;  and  another  one  at 
twenty-one  or  twenty-two  dollars.  The  difference  between  these 
valuations  is  greater  than  tiie  supposed  difference  between  the 
share  assigned  to  the  exceptant  and  that  of  any  ef  the  other 
heirs.  One  set  of  witnesses  agrees  in  the  main,  with  the  com- 
missioners— the  other  differs.  How  shall  the  court  decide  ?  The 
evidence  caanotr  be  reconciled    And  wJiat  rendere  the  matter 
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fUll  more  erobarraasioff  is,  thai  each  parly  baa  andertaken  Ur 
prove  that  the  witneaoea  od  the  other  aide  are  not  compeieoC 
judgea.  Uoder  tbeae  cireamstaDcea,  the  court  ia  ooc  called  oir  to 
adjudicate  between  them,  or  to  say  who  ia  moat  wortby  of  credit. 
The  report  of  the  commMionenB  most  stand,  anleaa  k  can  be 
satiefactorily  shown  to  the  court  to  be  wrong.  The  commiasioo- 
era  have  acted  under  the  sanction  of  an  oath ;  chey  bad  aa  good 
opportunity  of  judging  of  the  property  as  any  of  the  witneasesr 
and  better  than  some  of  them.  And  When  all  adroit,  aa  ta  done 
here,  that  they  are  honest  and  intelligent  and  fcithful  men,  in 
whom  all  confidence  ia  to  be  placed,  their  award  ia  not  to  be  dis- 
turbed on  doubtful  testimony. 

On  this  rule  to  show  cause,  two  of  the  oommissionera,  David 
Byersoo  and  Nathan  A.  Shafer,  have  been  examined  ;  and  after 
attending  to  the  various  opinions  of  others  on  the  aub|ect,  they 
are  sensible  of  no  error,  but  are  entirely  satiafied  wkb  the  reports 
They,  and  especially  Mr.  Ryeraon,  have  given  their  reaaooa  at 
large,  for  dividing  the  property  as  they  have  done ;  and  with 
those  reasons  I  am  act  dissatisfied. 

1  do  not  find  it  necessary  to  scan  the  testimony  with  aa  mueb 
nicety,  as  a  judge  would  do  on  a  rule  to  show  cauaa  why  a  ve^ 
diet  ahould  not  be  set  aaide.  This  cause  rests  on  a  diflTerenlf  prin- 
ciple. On  rules  to  show  cause  the  court  is  to  say  wheiber  the 
jury  did  right  from  the  evidence  before  them.  Here  the  commia- 
aionera  did  not  form  their  opinion  on  thia  teatimooy.  They 
viewed  the  property.  They  foimed  their  judgment  from  their 
own  view  and  knowledge.  The  law  truata  to  their  judgment 
and  discretion,  and  their  proceedings  must  stand,  unless  found 
clearly  to  be  erroneous. 

Such  being  the  opinion  of  the  court,  it  is  onnecesaary  to  ad^ 
vert  to  the  other  points  raised  by  the  counsel  againat  the  role. 

Let  the  rule  to  show  cause  be  discharged^  and  iba  report 
atand  confirmed. 


INDEX. 


A. 
ACCOUNT. 

In  all  mattenf  of  aecoimi  in  equity,  it  is  the  peciliar  right  df  the  paf< 
ty  who  06^8  the  aecoaot,  to  examine  the  accoontant  under  oath,  and 
thereby  test  his  conscience  as  to  fkcts  and  ciroamstances  material  to 
the  investigation  of  trath  and'  thn  ends  of  ja^tice.    Jalutth  ¥*.  Jack* 

Tide  ExicuTots^^  AdMimistkatobs,  15—17,  39. 

ADMINISTRATION.    Vide  Exiootois  ^d  AtiiiiimTBATois.' 

ADMINISTRATOR.    Vide  Exbcdtou  and  AoMunsTEATOts. 

ADVERSE  ENJOYMENT.    Vide  Watbe  Covem,  3: 

AFFIDAVITS.    Vide  FaAcncE,  III. 

AGREEMENT. 

1.  Equity  will  not  lend  its  aid  to  carry  into  efiect  an  impeiffeei  or  doubt, 
fhl  agreement.    Rohtwn  v.  Hombaker,  60 

3.  The  general  rule  is,  that  every  agreement  of  which  there  should  be 
a  specific  performance,  ought  to  be  in  writing,  certain  and  fair  in  al] 
its  parts,  and  for  adequate  coniideration.  ib, 

9.  The  court  will  not  refuse  its  decree  for  specific  perfomtance,  merely 
because  the  agreement  doth  not  state  in  what  township,  county  or 
itate  the  lands  agreed  to  be  conveyed,  He,  provided  the  description  of 
the  premises  is  not  thereby  rendered  altogether  indefinite.  t&. 

4.  Reasonable  certainty  in  the  description  is  all  that  is  required }  and  it 
is  not  material  in  what  way  the  requisite  certamty  is  attained.        ib. 

B,  The  agreement  of  a  ftme  covert,  with  the  assent  of  her  husband,  for 
the  sale  of  her  real  estate,  is  absolutely  Toid  at  law,  and  courts  of 
equity  ne^er  enforce  such  a  contract  against  her.  Wooden  v.  Mor^ 
rU,  6S 

6.  A  decree  for  the  specific  performance  of  a  contract,  will  not  be  re. 

fused  on  the  ground  that  the  purchaser  was  intoxicated  at  the  time 

of  the  sale,  unless  it  appear  that  such  intoxication  was  produced  or 

procured  by  the  veador,  ev  that  an  undue  advantage  bad  been  taken 
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of  the  utteUoo  of  the  purohiMr.    Pimngef*M   A4ltm>  Y.  FkM» 


AMENDMENT.    Vide  Pleadiho,  !&• 
ANSWER.    Vide  Pliadwo,  UK 
APPEAL.    Vide  Orpbani*  Court;  6. 

ASSIGNMENT  AND  ASSIGNEE. 

1.  If  a  debtor  execute  ao  aesignment  under  the  etatnte  of  NewJwntj, 
for  the  benefit  of  hit  erediton,  annex  thereto  as  inventory  of  hie 
property  and  a  liat  of  hii  creditors  un^er  eath,  and  deliver  it  to  the 
aesignee,  who  recesvee  ii,  undentanding.ita  object*  and  effect ;  the 
act  of  the  assignor  is  complete,  and  ho  is  divested  of  hie  estate,  al- 
though the  deed  were  not  acknowledged.  A  trust  is  created,  and  the 
beneficial  interest  Tested  in  the  creditors,  the  cMtui  ^ve  trusts,  thoufb 
they  knew  nothing  of  it.    Scull  t.  Reeves,  64 

2.  There  is-  no  particular  formality  necessary  to  tlie  acceptance  of  a 
trust.  If  a  person  actually  consent,  or  if  he  go  to  the  property  and 
exercise  any  power  or  right  over  it^  it  may  be  eoosidered  an  accept- 
ance,  and  especially  when  the  rights  of  third  persons  are  interest* 
ed.  ik 

3v  It  is  not  necessary  that  there  should  be  an  actual  consent  either  m 
writing  or  by  parol ;  acts  fairly  implying  a  consent  are  sufficient,    fl. 

4.  An  assignee  is  at  liberty  to  refuse  to  act :  no  man  can  be  made  a 
grantee  against  his  will.  t&. 

Sk  If  one  of  two  assignees  refuses  to  act,  the  trust  is  not  thereby  de. 
streyed,  but  the  whole  estate  vests  in  the  other,  and  he  alone  is  com. 
patent  to  execute  the  trust.  ib, 

9.  If  the  deed  of  assignment  be  executed  and  delivered,  and  the  trust 
accepted,  the  trustee  cannot,  by  surrendering  or  cancelling  the  deed, 
destroy  the  trust,  or  impair  the  rights  of  the  cestui  qua  trusts,       ib. 

It  If  a  deed  made*  by  a  debtor  for  the  benefit  of  his  creditors,  has  once 
taken  effect,  the  eancellation  or  destruction  of  the  deed,  either  fraa. 
dulent  or  accidental,  cannot  afiect  the  rights  of  the  parties;  nor  has 
the  'grantor  power  to  revoke  it.     Scull  v.  Reeves,  131 

8.  The  fact  that  eae  of  the  assignees  renounced  in  writing,  and  that 
the  other  one  relinquished  the  trust  by  giving  up  the  deed  of  assign, 
raent,  presents  no  serious  obstacle  to  the  execution  of  the  trust.  It 
is  in  the  hands  of  the  court,  to  be  executed  under  its  direction,  ae- 
eording  to  the  law  and  the  intention  of  the  parties,  and  the  court 
will  see  that  it  is  properly  done.  ib, 

92  That  the  grantor  was  under  soooe  misapprehension  as  to  the  mode 
and  time  of  making  sale  of  his  property,  and  that  he  was  ignorant 
of  some  of  the  requirements  of  the  statute  and  the  dutiee  of  the  as. 
sigaees,  will  act  operate  to  set  laide  the  dee  d  (Jb, 


iKDfiz.  643 

m.  TIm  truft  win  be  earned  into  eflbct,  althoiifli  e  ^omplicnee  with 
-«11  the  directions  of  the  statate,  in  regard  to  the  proceeding!  of  the 
astignee,  ai  to  matters  rather  of  form  than  substance,  ii  impraoti- 
cable.  ih. 

11.  An  assignment  by  operation  of  law  passes  therights  of  an  insoWent 
in  the  same  plight  and  condition  that  he  possessed  them.  Van  Dortn 
V.  Todd,  397 

Vide  LiOACT,  i.    MoKTOiai,  II.    Vkndok  and  Pukohibu,  11,  13. 

B. 

BANKS.    Tide  Corporatioiib,  1—10. 
BILL.    Vide  PLsamira,  If. 


CANCEIAiATION.    Vide  AssraifMiirr  and  Assionke,  6,  7. 
CAPACITY.    Vide  Tbstamintart  Cafacttt. 

CORPORATIONS. 

1.  Where  the  first  election  of  directors  of  a  bank  is  authorised  to  be 
held  upon  a  call  made  by  commissioners  appointed  by  the  act,  it  is 
not  essential  that  the  call  should  be  the  reswit  of  any  formal  order  of 
the  commissioners.  Hardenburg  t.  Farmtrs  and  MeckanUif  Bank 
of  New»Brun»wieJc,  68 

2.  Where  the  original  notice  is  in  the  hand.writiog  of  the  secretary  of 
the  commissioners,  he  being  one  of  them,  and  the  names  of  the  oth. 
er  commissioners  are  signed  by  him,  if  the  notice  is  published  and  in 
no  way  disavowed  by  the  commissioners,  it  will  be  deemed  their 
act.  ih. 

3.  After  the  organisation  of  the  company  by  the  stockholders,  the  pow- 
ers  of  the  commissioners  are  at  an  end.  ib, 

4.  The  commissioners  cannot,  after  having  advertised  a  meeting  of  the 
subscribers  for  the  choice  of  officers,  as  specified  in  the  act,  adjourn  or 
postpone  the  election  at  their  pleasure.  ib. 

5.  The  subscribers  acquire  under  the  notice  a  right  to  hold  the  election 
at  the  time  appointed,  and  to  come  into  possession  of  the  property 
they  have  invested,  and  as  a  general  rule,  the  commissioners  have, 
after  that,  no  right  to  interfere  against  the  will  of  the  subscribers,  ih, 

6.  If  the  commissioners,  after  calling  a  meeting  of  the  subscribers,  or. 
der  the  election  postponed,  and  the  subscribers,  nevertheless,  refuse 
to  postpone,  and  proceed  with  the  election ;  the  election  will  not  be 
thereby  avoided,  unless  in  the  opinion  of  the  court  a  postponement 
was  olearly  nMeenry.  ih. 


their  eltctm  franohiM  in  cooMqoMiea  of  |htt  po«tpoi|sin«iit,  woold 
the  Blaetion  h%  Avoided  f—  Qimupc.  ^' 

;6.  The  comminionera  have  a  right  to  theAOstodj  of  Una  monej  paid 
into  their  han<Vi;  bat  if  iheir  tMaeuier  wpongfuilj  withhold  it  from 
-theoi,  thai  ie  40  greood  for  peetponing  «a  election  by  the  atock* 
holdera.  iL 

9.  The  court  4)aanqt  aet  aaide  an  eleetion  lor  a  mere  trregolaritj,  nor 
becaoae  the  ejrpenaea  of  the  commiBaionera  were  not  paid.  ib, 

10.  To  aathorise  ajiiDJanction  to  prevent  afi  inatallnaent  being  paid  in, 
the  court  ought  to  he  aatiafied  that  the  election  wi^  entirely  vithoat 
authority,  and  void.  H. 

11.  In  the  Reibrmed  E|«toh  Church,  under  the  atatute  of  New  Jemy 
incorporating  religiooa  aooietiea,  the  civil  o4Soe  of  tvietee  gvowa  oat 
of  the  eccleaiaatioal  qlfioe  of  miniater,  elder,  or  deaoon.  Every  min- 
ister, elder,  or  deacon,  j>roperly  «alied  and  inatitnted,  la,  virtute  ojkii, 
a  trustee,  and  must  necessarily  jfemain  suoh  as  long  tm  his  ecdeaiasti. 
cal  office  eontinuea.    Doremut  ▼.  Dutch  Reformed  Chureh^  SSI 

12.  MiniaVera,  eldera,  or  deacons,  lawftdly  elected  and  ordained,  and 
thua  inducted  into  office,  though  they  aflerwarda  seeede,  renooaea 
the  authority  of  the  classia  and  general  aynod,  and  unite  with  an- 
other ecclesiastical  body,  do  not  thereby  diveat  themeelvee  of  their 
offices.  tS. 

13.  There  muat  be  a  cemoval  lor  amotion,  by  a  oompetient  power,  to 
determine  an  office.  ik, 

14.  If  there  be  a  resignation,  the  resignation  mast  be  accepted ;  and 
if  there  ha  an  absolute  vacation  of  a|i  office,  /mch  Tacation  must  bs 
recognized  and  acknowledged.  ti. 

15.  When  the  original  title  of  an  office  i>  sufficient,  though  good  cause 
of  amotion  be  shown,  even  in  a  case  where  the  charter  declares  that 
for  such  cause  of  amotion  the  officer  s^all  vacate  hia  office,  the  office 
is  not  determined  until  there  be  an  amotion*  «&. 

16.  When  persons  are  officers  de  facto,  they  are  in  colore  officii,  and 
their  acts  will  be  valid  until  they  are  lawfully  ousted ;  and  more  eape- 
cially  as  they  respect  third  persons,  their  acta  are  binding  on  the 
corporation.  H, 

17.  Is  a  court  of  equity  the  proper  tribunal  in  which  to  try  the  quee- 
tion  of  forfeiture  of  office  f^Quere,  ih. 

Vide  Fjuud,  1—7. 

<K)STS. 

1.  The  costs  of  an  issue  at  law  directed  by  a  court  of  equity,  do  not 
follow  the  verdict  as  of  course,  hut  are  in  the  discretion  of  the  court. 
D$cktr  V.  Caskey,  440 

2.  A  mortgagee,  upon  a  bill  for  foreclosure,  allowed  hia  taxed  coata  of 
an  issue  at  law  directed  by  the  court,  to  ^y  the  Btpftgafor^  title  t<^  % 


pan  of  tht  iiior%ag0d  pnoufM,  Although  Ike  aittdlAallnrwMM. 
T6ne  to  the  claim  of  the  mortga^r ;  tach  coats  being,  in  the  opinion 
of  the  court,  expenMs  properly  incurred  in  the  .recoTeiy  of  tiM  mort- 
gage money.  ik, 
9.  It  ia  oaaal  to  allow  the  coata  of  both  partiea  ineorred  In  oonteatinga 
^ill  to  be  paid  oat, of  the  personal  eatate,  except  where  |t  appears  that 
the  eondnot  of  one  or  other  of  the  |>artiea  ia  frrrolona,  /oppreasive  or 
frandalent.    D&y^.Day,                                                             549 

4.  Counsel  fees  should  also  be  allce^ed  to  tbe-ezocuior,  who  offers  the 
will  for  probate,  and  ia  proper  eaaea  eoonael  ftf  may  he  allowed  to 
both  parties  outfof  the  eatate.  tl. 

5.  Where  there  is  a  fair  ground  for  reexamination,  coata  ought  not  te 
be  awarded  againat  the  appellant,  though  the  decree  be  affirmed. 
Goble  T.  Grant,  G39 


DEBTOR  AND  CREDITOR. 

i.  Where  the  oieditor  baa  two  funds,  one  separate  and  one  in  eommom 
with  •others,  he  must  first  look  to  his  scgiarate  security^  and  after  that 
is  OKhausted  lie  roi^  look  to  the  fhnd  in  which  othess  are  intereatad. 
StaU  Bank  y .  Reeewera  4/  tht  Bank  of  Nevf.Bnmmoiek,  366 

2.  Attaching  «roditors  do  not  stand  on  the  same  footing  aa  bona  fide 
purchasers.  The  latter  are  entitled  to  protection  on  account  of  the 
payment  of  a  present  ooosideration  without  notice;  but  the  rights  of 
third  persons  ore  not  afiected  by  an  attachment  or  a  judgment,  though 
the  attaching  or  judgment  creditor  maj  not  be  afiected  with  notice. 
Depeyater  t.  .Cfouli,  474 

Vide   AfiSIGRMIlfT  AND   ASSHGRII,   l«  7.      RsCUTtM,  4. 

DECREE.    Vide  PjuonoB,  F.    Fraud,  9. 

DEED. 

1 .  If  a  deed  aiade  by  a  debtor  for  the  benefit  of  his  oreditora  has  onoe 
taken  effect,  ^he  canceUatioo  or  destruction  of  the  deed  either  fVaudn- 
lent  or  accidental,  caanot  afiect  the  rights  of  the  paitiea ;  nor  haa  the 
grantor  power  to  reiRoke  it.    Scvil  r,  Aeeees,  131 

2.  When  a  deed  is  executed  by  the  grantor,  and  depoaited  with  a  third 
person  until  the  grantor  shall  hare  anopportoaity  of  ackaowiedging 
it,  and  then  to  be  delivered  to  the  graatoe ;  it  is  not  an  eecrow,  nor 
can  the  grantor  avoid  the  deed  by  refuaing  to  acknowledge  it.  Wkiifo 
Adnfro  t.  WiUiama,  376 

Vide  EviDiiroi,  7. 

DEMURRER.    Vide  PuAniifo,  IV. 
REVISE.    VMle  Doiw,  ]. 


W6  INDEX. 

DISTRIBUnVB  8HAR&    Vide  Ewwmm,  S,  i. 

DOWER. 

1.  A  deTMd  to  the  widow  of  tire  me  and  enjojuMiit  of  Ueo  rooma  aal 
of  the  kitchen  and  ceUar,  daring  her  natural  life*  ie  a  deTiae  of  rati 
estate  for  her  life,  and  the  widow  it  not  entitled  to  dower  nnleat  ibt 
shall  express  her  dissent  in  writing  to  accept  the  deFiae.  Morgan  t. 
Titua,  SOI 

3.  The  right  of  the  widow  to  retain  possession  of  the  hoaMetead,  doei 
not  attach  where  there  is  no  dower  to  be  assigned.  *^- 

Vide  Klictioii. 

B. 

EASEMENT.    Vide  Watir  Course,  S. 

ELECTION. 

1.  To  constitute  an  election  by  a  widow  to  accept  a  legacy  beqneathsd 
to  her  in  lieu  of  dower,  there  must  be  something  more  than  a  mere 
intention  or  determination  to  elect.  English  t.  Englishes  Ex'rt,  504 

2.  A  declaration  of  such  intention,  even  if  made  to  those  interested, 
win  not  of  itself  constitute  an  election  at  law.  ih. 

3.  There  must  be  some  decisive  act  of  the  party,  with  knowledge  of 
her  situation  and  rights,  to  determine  the  election,  or  an  intentionil 
acquiescence  in  such  acts  of  others  as  are  not  only  inconsistent  with 
her  claim  of  dower,  but  render  it  impossible  for  her  to  assert  her 
claim  without  prejudice  to  the  rights  of  innocent  persons.  ik. 

4.  Signing  a  petition  to  the  legislature  ler  a  .sale  of  the  real  estate  of 
the  testator,  to  enable  the  executors  to  pay  the  legacies  and  execute 
the  various  trusts  mentioned  in  the  will,  if  the  petition  was  never  act. 
ed  on,  will  not  constitute  a  legal  election.  ih. 

5.  Nor  will  the  fact  that  an  answer  to  a  bill  in  chancery  was  filed  in 
her  name,  assenting  to  a  decree  for  the  sale  of  the  real  estate  of  the 
testator,  to  carry  into  effect  the  trusts  of  the  will,  (one  of  which  was 
the  payment  of  the  annuity  bequeathed  to  the  widow  in  lieu  of  her 
dower,)  and  a  decree  made  for  such  sale,  constitute  an  election,  if 
it  appear  that  she  was  merely  quiescent  in  the  matter,  and  that  the 
answer  as  filed  was  neither  signed  nor  assented  to  by  her.  ih. 

EQUITY  OF  REDEMPTION.    Vide  Mortoagi,  III. 

ESCROW.    Vide  Dibd,  2. 

EVIDENCE. 

1.  The  declarations  of  a  mortgagee,  or  his  executrix,  made  after  part, 
ing  with  all  interest  in  the  mortgage,  oansot  afieet  the  rights  of  the 
Kitma  y.  Smithy  14 


IRDEX.  64/ 

f^.  Farol  eyideftoa  i»  adminible  to  pwove  idtfltity,  or  thoir^ttitUlM  ia 
the  name  of  a  legatee.    Evana  r.  Hoopef*9  J?s*r,  904 

3.  On  a  bill  praying  a  diatribatiye  ahare  of  the  estate  of  an  inteetate, 
the  ooart  should  be  satisfied  not  only  that  the  obrnplainsnt  is  entitled 
to  a  part  of  the  propefty,  but  also  to  what  part  of  it  he  is  entitled. 
Delany  v.  JVbMr,  441 

4.  The  complainant  mast  pro?e  afirmatively  that  he  is  entitled  as  one 
of  the  next  of  kin,  and'  negatively  that  there  are  none  others  who 
are  entitled,  except  those  whose  rights  he  admits.  ib, 

5.  To  examine  a  witness  more  than  onot  withont  leave,  is  opposed  te 
the  policy  not  only,  bat  to  the  rales  and  practice  of  the  court.        ib. 

6.  But  if  the  opposite  party  do  not  object  to  the  eridence  tbos  taksn,  it 
does  not  lie  in  the  month  of  the  party  offining  it  to  call  it  in  ques. 
tion*.  ib. 

7.  The  receipt  in  a  deed  is  not  eonclasiye,  and  where  an  actual  qnse. 
tion  is  raised  as  to  the  payment  of  the  consideration,  parol  evidence 
may  be  resorted  to,' to  shew  by  whom  it  was  advanoed.  Dupeyster 
y.  Gould,  474 

8.  The  law  expects  from  the  subscribing  witnesses  tea  will  pecaliar 
care,  caution  and  circumspection.    Sloan  T.  Marwell,  563 

9.  The  mere  opinions  of  witnesses  are  entitled  to  little  or  no  regard, 
unless  they  are  supported  by  good  reasons,  founded  on  facts  which 
warrant  them,  in  the  opinion  of  the  jury.  If  the  reasons  are  frivo- 
lous  or  inconclusive,  the  opinions  of  the  witnesses  are  worth  no* 
thing.  ib. 

10.  Whenever  the  formal  execution  of  a  will  is  duly  proved,  he  who 
wishes  to  impeach  it  on  the  ground  of  incompetency,  must  support 
by  proof  the  allegation  he  makes,  and  thereby  o?ercome  the  pre- 
sumption  which  the  law  raises  of  the  sanity  of  the  testator.  ib. 

11.  An  omission  made  by  a  scrivener  in  preparing  a  will  of  real  estate, 
cannot  be  supplied  by  parol  evidence.    Andreas  v.  WeUer,  604 

13.  It  seems  that  an  omission  made  in  preparing  a  will  of  personal  es* 

tate,  may  be  supplied,  or  a  mistake  corrected,  by  parol  proof  of  the 

omission,  aided  by  the  written  instructions  to  the  scrivener,  but  not 

by  parol  evidence  alonCk  ib. 

Vide  Plkaduco,  III.,  3d,  43,  43.        TiSTAMiirrAKT  CATAomr,  7. 

TaosT  AND  TausTCi,  3,  4.        Will,  1 — 5. 

EXCEPTIONS  (TO  RECEIVERS'  ACCOUNTS.)    Vide  PaAcxici,  IV. 

EXECUTORS  AND  ADiMINlSTRATORS. 

1.  Executors  and  trustees,  while  acting  faithftrily  in  the  discharge  of 

their  duty,  ought  in  no  case  to  be  losers.     Vanderpool  v.  Davenporfo 

Ex%  130 

3.  Legatees  cannot  call  upon  the  administrator  of  the  executor  of  the 

wiU4or  the  ii^jmaot  of  legjuiee^    Smh  ^iiniitratflr  anil  acoonnt 
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Mh  M  tHiifailUfmtaf  im  htmm  non  of  the  «Bilalor«  mM  Um  nffmimi^ 
trator  <to  bonk  non  mait  Moouiit  wHh  tbe  legatoos.  H^s/toii  ▼. 
9Mir«  Adm?rs,  SX 

^.  Tbn  baksoo  of  aettU  romtiiiing  in  the  hands  of  eseodtora  afUr 
payment  of  dobtt,  should  either  be  paid  to  tboae  intereietad,  or  be  pot 
out  at  intereat  for  their  benefit.    King  T.  Btrnfm  Ea^rm,  961 

4  If  the  fund*  are  need  by  the  exeeotor,  he  it  reqoired  not  only  to  pay 
intereet,  bat  to  account  for  all  the  profita  he  may  have  made.  ib. 

5.  If  no  profit  hu  been  made,  bat  the  money  haa  been  mifibred  to  lie 
idle,  be  will  be  oharfed  with  limple  intereet  for  hie  nei^igenca.       iL 

6.  The  exeeator  will  not  be  exempted  from  the  payment  of  interest, 
■imply  on*  the  ground  that  the  legateee  were  at  a  diatanoe,  and  might 
eall  for  tbeb  mtmey  when  it  was  not  in  hand.  H. 

7.  In  cases  of  manifest  error  it  will  not  excose  an  executor*  that  he  act. 
ed  on  the  adTice  of  eounsel ;  but  in  doubtfbl  cases,  it  ie  a  eixtciimstaneo 
entitled  to  gmat  weight  in  his  favor.  tS. 

8.  Where  the  exact  line  of  duty  was  not  clear;  where  the  executor  haa 
acted  in  good  faith,  and  under  the  advice  of  experienced  ooonsel,  and 
haa  not  attempted  to  make  any  ptofift  to  himseli;  interest  ought  not 
to  be  charged  against  him.  tk 

9.  It  is  the  privilege  of  exeeutoie  and  trosteee  tii  take  eooneel  when 
any  difficulty  occurs  aa  to  their  duty,  and  eooaeel  ftee  will  be  allowed 
out  of  the  estate.  ib. 

10.  TraveHiog  expenses  incnnred  by  an  executor  are  not  a  lewlhl  charge 
against  an  estate :  expenses  of  that  kind  must  be  taken  out  of  the 
commissions.  H, 

11.  £xecotors  are  not  necessarily  litSle  lor  each  other's  aete,  or  reepon' 
aible  for  the  money  which  comee  te  each  other's  hands.  iPeeetaiorf 
V.  Fetmimore,  292 

19.  As  a  general  rule,  eaeh  esiecntor  ie  answerable  for  no  more  than 
he  receives.  t&. 

13.  Where  a  testator  by  hie  wiU  directs  that  if  either  of  his  execotors, 
at  pobNc  sale,  purefaase  any  part  of  his  real  eatate,  the  other  execa- 
lor  sball^execnte  a  deed  conveying  the  land  so  purchased,  either  of 
the  executors  has  a  right  to  purchase,  and  the  other  is  bound  to  exe* 
cute  the  necessary  conveyance.  t^. 

H.  The  purchaser  may  retain  the  purdiase  money  in  his  own  hands  as 
assets,  and  his  co^xecutor  can  neither  compel  him  to  pay  it  nor  to 
give  security  for  its  payment  as  a  condition  of  execvting  the  deed.  ih. 

tik  H  has  been  repeatedly  decided  in  this  court,  that  where  executore 
ececunt  jointly,  withoot  specifying  the  amount  of  receipte  and  die- 
borsements  by  each,  and  showing  the  balance  in  each  one's  hands, 

they  are  all  concluded  and  bound.    Does  this  principle  prevail  ? 

Qu^'  ib. 

16.  After  a  general  settlement  is  made  by  executors  or  admiiMstrhtbfv 
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in  tbe  uioal  way,  the  orphuia'  court  have  oo  power  to  adjiiai  diffi^ 
ottltaes  between  them  respecting  their  receipts  and  disborsements. 
These  are  private  matters,  over  which  the  court  has  no  jurisdic* 
tion.  ib» 

17.  Where  executors  exhibit  a  joint  account,  and  connected  therewith 
a  separate  account  showing  the  receipts  and  disbursements  of  each 
executor,  and  the  oourt  decree  an  allowance  of  the  account  as  stated, 
the  joint  account  must  be  considered  as  qualified  and  explained  by 
the  separate  one.  t^^, 

1^  If  the  collection  of  a  debt  due  an  estate  is  neglected  by  the  execu. 
tors  for  three  years,  and  the  debtor  then  fails,  the  executors  will  bo 
held  accountable  for  the  amount.    Stark  v.  Hunton,  dOO 

19.  If  the  executors,  in  their  discretion,  are  satisfied  that  there  is  no- 
thing due  the  estate  upon  a  claim  included  in  the  inventory  and  ap> 
praisement,  they  will  not  be  charged  with  the  amount  unless  it  be 
made  to  appear  that  the  amount  was  really  due.  ib. 

30.  If  the  executor  take  no  step  for  two  years  for  the  recovery  of  * 
note,  and  the  maker  becomes  insolvent,  such  negligence  will  charge 
the  executor.  It  cannot  be  reconciled  with  good  faith  or  the  exercise 
of  a  sound,  reasonable  discretion.  tfr« 

Si.  If  an  executor,  without  inquiry  or  examination,  pay  a  claim  agatnet 
the  estate  where  nothing  is  really  due,  he  will  be  charged  with  the 
amount.  t6^ 

S3.  An  executor,  who  was  also  an  agent  or  trustee  of  the  testator  in 
his  life  time,  after  the  final  settlement  of  his  accounts  as  executor  in 
the  orphans*  court,  cannot  be  called  on  to  account  in  equity  as  such 
trustee.  There  can  be  no  separate  accounting  in  the  two  different 
capacities.     Vanmeter  v.  Jonei^  Ex^r^  520 

23.  The  inventory  presented  to  the  surrogate  by  an  executor,  should 
contain  a  specific  enumeration  of  the  goods,  chattels  and  credits  of 
the  testator ;  a  paper  containing,  items,  thus — **  cash,  bonds  and 
notes'* — **  household  goods  and  kitchen  furniture** — is  not,  strictly 
speaking,  an  inventory,  and  may  properly  be  rejected  as  such  by  the 
surrogate.  ib. 

24.  Where  letters  of  administration  are  revoked  as  informally  or  ille- 
gally granted,  new  letters  may  be  granted  to  the  same  person,  or,  it 
seems,  to  any  other,  without  a  new  application.  Delany  v.  2Vb. 
ble,  559 

25.  Filing  a  caveat  against  the  probate  of  a  will  by  one  of  the  execu- 
tors  named  therein,  is  not  an  implied  renunciation  of  the  executor- 
ship ;  and  if  the  will  be  admitted  to  probate,  letters  testamentary' 
may  be  granted  to  such  executor.    Maxwelts  ease,  611 

26.  An  executor  is  not  lightly,  or  by  slight  or  indirect  circumstances,  to 
be  precluded  from  the  trust  the  testator  intended  to  confide  in 
him.  ib^ 

82 
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ST.  The  gmUof  of  probate,  and  the  ueninc^  of  lottflfs  KHUiiiMituy  to 
one  or  more  cif  several  execaton,  are  not  a  bar  or  preelanon  of  the 
robteqaent  administration  by  the  others.  d. 

38.  It  seems  otherwise,  at  least  by  the  practice  of  the  En^ lieh  coorts, 
where  all  the  execotors  have  refused  to  aet,  and  admmUtration  has 
been  i^rattted.  ih. 

99.  Where  a  will  is  admitted  te  probate,  an  execotor  named  therein,  if 
capable  in  law,  is  net  to  be  excluded,  unless  he  haa  by  sone  act  of 
his  own  deprived  himself  of  the  executorship.  t&. 

30.  If  the  decree  of  the  ooort  adnHttingr  the  will  to  probate,  direct  that 
letters  testamentary  be  issued  to  one  of  the  executors,  it  wvil  not  pre. 
elude  the  subsequent  s^ranting^  of  letters  teetament&ry  to  the  other 
executor.  t&. 

31.  Where  a  win  has  been  admitted  to  probate  bya  decree  of  the  pre. 
rogative  court,  it  is  neither  requisite  nor  proper  to  insert  ii^  the  oath 
of  the  executor  the  usual  clause,  that  thewUl  is  the  true  last  will  and 
testament  of  the  decedent.  li. 

P. 
FEIGNED  ISSUE.    Vide  Isinr. 
FEME  COVERT.    Vide  Agribment,  5. 

FRAUD. 

1.  The  act,  entitled,  **Anactto  prevent  frauds  by  incorporated  compa. 
nies,'*  passed  the  sixteenth  of  February,  1829,  applies  to  incor. 
porated  companies  whose  charters  were  then  in  force,  and  in  which 
there  was  no  reservation  to  the  legislature  of  a  right  to  alter,  modify 
or  repeal  the  same.  &uydam  v.  Ree€iver$  of  the  Bank  of  New. 
Brunswick,  114 

2.  Ihe  act  regulates,  rather  than  gives  jurisdiction  to  this  court.       i&. 

3.  Enactments  of  the  kind  contained  in  this  statute,  though  retrospec- 
tive  in  their  operation,  are  not  in  a  legal  sense  ex  post  facto,  Hiese 
terms,  in  legal  phraseology,  refer  to  crimes,  pains  and  penalties,     ih, 

4.  Receivers  appointed  under  the  act  may,  in  their  discretion,  on  the 
ground  of  expediency,  ratify  a  sale  made  by  the  company  after  insol. 
vency,  or  a  suspension  of  its  business  for  want  of  funds,  though 
such  sale  is  declared  by  the  act  null  and  void  as  against  creclitors.  ib. 

5.  A  claim  which  cannot  be  allowed  as  a  set-off  under  the  act  to  enable 
mutual  dealers  to  discount,  may  nevertheless  be  allowed  as  a  aet- off 
by  receivers,  under  the  act  to  prevent  frauds  by  incorporated  compa- 
nies.   State  Bank  v.  Receivers  of  the  Bank  of  New^Brunswiek,    266 

6..  The  act  entitled  **An  act  to  prevent  frauds  by  incorporated  compa. 
nies,**  partakes  largely  of  the  character  of  a  bankrupt  law.  The 
general  object  of  the  act  and  the  provisions  made  to  e£ket  it  are  es. 


'WntiaHy  the  ^ame  as  the  bankrupt  law ;  and  it  aeema  proper  to  apply 
to  it  the  general  rules  that  govern  the  bankrupt  system  where  it  is  in 
use.  ib, 

7.  The  act  does  not  confine  itself  to  legal  0et.offs,  but  refers  to  jtut 
set.ofis,  and  expressly  directs  the  receivers  to  allow  them  when  they 
ought  to  be  allowed  according  to  equity.  It  gives  to  receivers  an 
equitable  power,  and  they  are  to  exercise  it  according  to  the  justice 
of  the  case.  ib, 

'6.  Mere  inadequacy  of  consideration  is  not  of  itself  a  distinct  principle 
of  relief.  But  palpable  and  ezcessire  inequality  in  a  bargain,  or  in- 
adequacy of  consideration  so  gross  as  to  shock  the  conscience,  will 
induce  equitable  interference  on  the  ground  of  fraud.  Wintermuie*9 
Ex'rs  V.  Snyder's  Ex*n9,  489 

9.  When  and  under  what  circumstances  «my  fraud  operate  to  impeach 
a  decree  ?  Will  fraud  in  the  incipient  stage  of  a  transaction  be  suffi- 
cient to  overturn  a  decree  subsequently  obtained,  when  the  party  com- 
plaining of  it  was  apprised  of  the  facts  on  the  trial,  and  had  within 
his  power  the  means  of  investigation  ;  or  is  it  to  be  confined  to  fraud 
in  procuring  the  decree  7 — Quere.     Vanmeter  v.  Joneif  Ex*r,        520 

10.  In  cases  of  family  agreements  and  compromises,  there  most  always 
be  a  mutual  trust  and  confidence  between  the  parties ;  and  if  there  is 
any  concealment  of  material  facts,  the  compromise  will  be  held 
invalid.  ib. 

Vide  JutisDicTioN,  3,  13,  19.       Feagtick,  IV. 

G, 

GUARDIAN  AND  WARD. 

1.  Upon  the  father's  death,  the  mother  succeeds  him  as  guardian  by 
nature  of  her  minor  child;  but  when  a  testamentary  guardian  is 
constituted  by  the  father,  the  natural  right  of  the  mother  must  yield 
to  the  will  of  the  father.     Vanhouleni's  ease,  220 

2.  To  take  away  from  the  mother  this  natural  right,  the  father^s  inten- 
tion should  be  manifest.  ib, 

3.  Testamentary  guardians  stand  in  loco  parentis,  and  supersede  guar, 
dians  appointed  by  the  orphans'  court.  t^. 

4.  A  testator,  afler  giving  the  residue  of  his  estate  to  his  infant  son, 
ordering  his  executors  to  invest  the  personal  estate  and  the  proceeds 
of  his  real  estate  for  his  benefit,  directs  as  follows :  **  I  do  further 
order  that  my  executors  give  unto  my  said  son,  A.  V.  H.,  out  of  my 
estate,  a  good  college  education  and  a  decent  support  until  he  arrive 
at  the  age  of  twenty.one  years.**  Held,  that  the  right  and  power  of 
directing  the  education  of  the  infant  is  vested  in  the  executors,  and 
that  they  are  entitled  to  the  custody  of  his  person  so  far  at  is  neces- 
saiy  and  proper  for  the  porposes  of  education.  t^. 
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H. 
HUSBAND  AND  WIFE.      Vide  AoEXiMnr,  S.      Fi^Kjumo.  IV. 


IDIOTS  AND  LUNATICS. 

1 .  Reasonable  notice  of  the  time  and  place  of  takin|^  an  inqaisition  of 
lanacy,  should  be  given  to  the  alleged  lunatic ;  and  the  want  or  de. 
feet  of  notice  is  not  aided  by  his  appearing  befoie  the  jury  and  at. 
tempting  a  defence.     Whiienaclfe  case,  3S3 

2.  An  inquisition  of  lunacy  taken  without  due  not|oe,  will  be  aet  aside, 
and  a  new  commission  awarded.  ti. 

INJ-ANT. 

1.  The  lande  of  an  infant  may  be  sold  for  his  benefit,  and  the  propertj 
changed  from  real  to  personal,  under  the  authority  and  direction  of 
the  legislature,  without  regard  to  the  interests  of  real  or  personal 
representatives.  The  .validity  of  the  title  under  such  eale  does  not 
depend  on  the  assent  of  the  infant :  he  cannot  disaffirm  the  sale  oo 
coming  of  i^.    SnowhiU  ▼.  Snou>kUlt  20 

2.  Courts  of  equity  may,  and  frequently  do,  change  the  character  of 
property  belonging  to  infants  or  lunatics.  They  will  permit  trustees 
or  guardians  to  do  it  where  it  is  manifestly  for  the  advantage  of  the 
owner,  without  reference  to  the  contingent  interests  of  real  or  per. 
sonal  representatives.  H, 

3.  The  authority  of  the  lejgiilature  to  convert  the  property  of  an  infant 
from  real  to  personal,  cannot  be  questioned  ;  and  where  there  is  no 
breach  of  trust,  or  violation  of  good  faith,  or  sinister  desi^rn,  on  the 
part  of  the  guardian  who  applies  for  the  law,  the  act  c^annot  be  im^ 
peached.  ti. 

4.  Where  the  property  of  an  infant  is  phanged  by  aathority  of  a  com- 
petent tribunal,  from  real  to  personal,  it  will,  upon  the  death  of  the 
infant,  go  to  his  personal  representatirc^.  i(. 

5.  Where  there  has  been  a  breach  of  trust,  as  where  the  tmstee  or 
guardian  has  abased  the  trust,  and  changed  the  quality  of  the  estate 
to  subserve  hjs  own  interest,  there  arises  an  equity  to  undo  the  act  in 
favor  of  the  peraon  whose  rights  are  injured.  t&. 

6.  But  there  is  no  equity  between  the  personal  representatiFe  and  the 
heir,  as  such.  They  are  both  volunteers :  each  must  take  what  they 
find  at  the  death  of  the  person  entitled  for  life,  in  the  condition  in 
.which  they  find  it.  n^ 

Vide  GoAROiAif  fND  W^i^p. 


INDEX,  "fiBS 

INJUNCTION. 

/.  In  what  eases  and  when  granted. 

II.  To  stay  Waste,  Trespass  or  Nuisance. 

III.  To  stay  Proceedings  at  Law. 

IV.  Dissolving  Injunction. 

V.  Form  and  Operation  of  the  Injunction, 

I,    In  what  eases  and  when  granted, 

1.  A  trivial  or  uoimportant  interference,  such  an  one  as  does  not  sea- 
sibly  and  plainly  interrupt  the  complainant's  enjoyment,  will  not  caU 

for  or  warrant  the  restraining  power  of  a  court  of  eqaitj.    Shreve 
V.  VoorheeSf  25 

2.  As  against  a  riparian  owner  seeking  to  erect  an  improvement  on  his 
own  land,  the  complainant  ooght  to  show  that  his  superior  rights 
have  been  or  will  be,  not  probably,  but  really  and  sensibly  affected,  ib, 

3.  A  bill  brought  to  establish  a  legal  title,  and  for  a  perpetual  injunc 
tion,  will  1)0  dismissed.  The  trial  must  be  at  law.  The  court  will 
interfere  by  injunction  only  after  repeated  tcials  at  law,  and  for  the 
sake  of  preventing  useless  litigation.  De  Groot  v.  Receivsrs  of  tks 
Washington  Banking  Co.  193 

4.  It  is  a  general  rule,  that  the  party  seeking  to  be  protected  by  injuae- 
tion  in  the  possession  or  enjoyment  of  real  property,  must  show  a 
right,  and  such  a  right  as  the  court  will  feel  bound  upon  his  owu 
showing  to  protect  against  the  aoi  of  the  deibndant.  Outealt  w.  Dia-> 
borough^  214 

5.  In  applications  for  injunctions  to  stay  waste,  theiule  is  strict.  In 
such  cases  the  parties  generally  «laim  under  adverse  rights ;  and  un- 
leas  the  complainant  will  show  a  sufficient  title  ia  himself,  the  «ourt 
will  nut  interfere,  but  leave  him  to  his  legal  remedy.  t6. 

C.  But  whoro  the  gravamen  of  the  «ase  is,  that  the  defendant  fraudu* 
lently  purchased  the  property  of  the  oomplainant,  if  the  eomplain- 
ant's  right  is  stated  in  such  way  as  to  authorize  him  to  com«  in  and 
complain  of  the  fVaud,  and  entitle  him  to  relief  against  it,  it  is  suffi. 
eienU  t6. 

7.  If  an  injunction  is  prayed  for  in  the  bill,  but  is  omitted  in  the  prayer 
for  process,  an  injunction  ought  not  to  iMue  without  an  aaModmeut 
of  the  bill.    BaiUy  v.  StiUs,  845 

8.  When  new  works  are  to  be  erected  on  an  old  possession,  (the  right 
of  the  complainant  having  been  established,)  equity  will  restrain. 
Quackenhush  v.  Van  Riper,  350 

9.  The  writ  of  injunction  is  not  used  to  restrain  any  poeeible  interfe- 
rence,  however  small,  with  the  complainant's  rights.  ib, 

10.  If  the  proprietor  of  land,  by  building  a  mill  and  raising  a  head  of 
jwaAer  cio  hie  own  land,  is  about  to  cauaeeeinoaa  and  ineparaUe  dam. 
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age  to  hit  neighbor's  property,  equity  will  rMCrain  him  i  but  if  (bi 
injury  is  comparatively  small,  and  may  be  compenaated  in  damigsi, 
an  injunction  ought  not  to  issue.  ik 

11.  An  injunction  will  not  issue  for  the  preyention  of  every  trespaaor 
infringement  of  right,  where  a  suit  at  law  might  be  brought.  ii. 

12.  A  party  having  established  his  right  at  law,  elands,  in  regard  to 
trespasses,  and  injuries  of  that  character,  in  no  better  sitnmtion  thu 
one  whose  right  is  not  disputed.  Neither  is  entitled  to  protection  bj 
injunction  unless  the  injury  is  serious,  permanent  and  destructlTe  of 
the  estate.  ib. 

13.  A  public  officer,  acting  under  the  process  of  this  court,  will  not  be 
restrained  for  the  purpose  of  aiding  the  complainant  in  a  proceeding 
in  a  court  of  law,  which,  in  the  opinion  of  the  chancellor,  is  onlawibl 
or  unnecessary.    Haight  ▼.  Bergh*9  fx'rs,  3?6 

14.  Equity  will  not,  in  the  absence  of  special  circamatances,  interfere 
by  injunction  to  protect  a  legal  right,  which  may  be  tried  at  lav. 
Wooden  v.  Wooden,  429 

15.  The  operations  of  large  companies  should  not  be  arrested  by  in- 
junction, without  notice,  except  in  very  plain  cases,  or  where  there  ii 
a  pressing  necessity  for  immediate  action.     Capner  v.  Flemingtm 

Mining  Co,  467 

Vide  Corporations,  10. 

//.  To  stay  Watte,  Trespase  or  Nui§ante, 

16.  The  ancient  doctrine  of  the  court  of  chancery  was,  not  to  inter- 
fere by  injunction  in  cases  of  trespass,  but  to  leave  the  party  to  his 
legal  remedy.  The  practice  of  the  court  is  now  more  liberal ;  yet  in 
cases  of  trespass  it  still  expects  a  strong  case  of  destruction  or  irre- 
parable mischief  to  be  presented.     Weet  v.  Walker,  279 

17.  Cutting  off  the  timber  from  a  tract  of  pine  land,  valuable  only  or 
chiefly  for  the  wood  upon  it,  is  not  such  a  case  of  irreparable  mischief 
as  will  warrant  the  granting  of  an  injunction.  n, 

18.  Nor  will  the  court  interfere  by  injunction  though  the  bill  charges 
that  the  actual  trespassers  are  poor  and  unable  to  respond.  ih. 

19.  The  rule  formerly  was  that  a  complainant,  by  stating;'  an  adverse 
claim  to  the  property,  stated  himself  out  of  court.  This  is  not  now 
the  case  to  the  same  extent  as  formerly;  but  where  the  complainant 
by  his  bill  discloses  a  claim  on  the  part  of  the  defendant,  and  whence 
derived,  he  shows  that  there  is  a  conflict  in  the  title,  and  furnishes  an 
additional  reason  why  the  court  should  not  interfere  in  matters  of 
trespass  where  no  remediless  injury  is  likely  to  be  sustained.  ih, 

20.  In  cases  of  trespass  or  nuisance,  an  injunction  will  not  be  i^ranted, 
unless  the  injury  about  to  be  committed  is  of  a  serious,  permanent 
and  irreparable  character,  such  as  cannot  well  be  compensated  in 
damages,  and  which  therefore  requires  the  extraordinary  power  of 
chancery  to  prevent  its  conunission.     Van  Winkle  v.  CuriiM,         423 
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91.  Where  it  appears  that  the  streanr,  a  part  of  widtifi  is  aou^t  to  be 
diverted,  runs  through  a  corner  of  the  complainant^s  farm,  a  quarter 
of  a  mile  from  his  dwelling ;  that  it  runs  through  low,  swampy, 
marshy  ground,  and  is  not  nor  has  over  been  applied  to  any  practical 
use,  equity  will  not  interfere  by  injunction  to  prevent  the  diver- 
sion, ib, 

32.  A  charge  of  waste,  whereby  the  mortgage  security  is  diminished,  ie 
dways  a  sufficient  ground  for  an  injunction- as  between  mortgagor 
and  mortgagee.     Capner  v.  FUmington  Mining  Co.  467 

33.  Where  a  farm  has  been  purchased  and  is  occupied  for  mining  pur. 
poses,  any  necessary  or  proper  use  of  the  property  in  mining  opera- 
tions is  not  Waste.  ib. 

24.  In  all  cases  of  waste  or  nuisance,  it  must  appear  ciearly  that  the 
party  has  personal  knowledge  of  the  material  facta  charged,  or  he 
must  produce  supplemental  proof  to  warrant  an  injunction.  Perkins 
V.  Collins,  482 

Vide  Injunction,  I.  10—12.        Pleading,  29—31. 

///.     To  Stay  Proceedings  at  Law, 

25.  The  statute  {Ret,  Laws,  704,  sec.  6)  which  directs  that  an  injunc- 
tion shall  not  issue  to  stay  proceodingi  in  a  personal  action  after  a 
verdict  or  a  judgment,  on  the  application  of  the  defendant  at  law, 
unless  the  amount  of  the  verdict  or  judgment  be  first  paid  into  court, 
applies  as  well  to  an  interpleading  bill,  where  an  injunction  is  prayed, 
as  to  other  cases.    Morris  Canal  and  Banking  Co.  v.  Bartiett,         9 

26.  An  injunction  issued  to  restrain  proceeding  in  attachment  against 
a  non>rcsident  debtor,  for  the  recovery  of  a  judgment  debt,  at  the 
instance  of  the  defendant  in  attachment,  will  be  dissolved,  unless  the 
amount  of  the  judgment  be  deposited  with  the  clerk  of  this  court  be- 
fore  issuing  the  injunction.     Kinney  ▼.  Ogden*s  Ad*mr,  168 

27.  The  statute  declaring  that  an  injunction  shall  not  issue  to  stay  pro. 
ceedings  at  law  in  any  personal  action  after  judgment,  unless  the 
amount  of  the  judgment,  with  costs,  be  first  deposited  with  the  clerk 
of  the  court  by  the  ;ipplicant  for  the  injunction,  if  he  be  a  defendant 
in  the  said  proceedings  at  law,  is  not  limited  to  proceedings  in  the 
same  suit.  ib. 

28.  The  meaning  of  the  statute  is,  that  a  party  who  has  obtained  a 
judgment  shall  not  bo  stayed  or  hindered  in  any  suit  or  proceeding 
he  may  institute  for  the  recovery  of  it,  unless  the  amount  of  the 
judgment  be  first  deposited  with  the  clerk  of  the  court.  ib, 

IV.    Dissolving  Inj,unetion, 

29.  If  the  answer  of  one  of  the  defendants  is  not  full  and  satisfactory 
as  to  any  one  of  the  grounds  of  equity  set  up  in  the  bill,  the  injunc 
tion  cannot  be  dissolved.     Setdl  v.  Reeveir  84 
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30.  Whsfa  two  de&ndanU  are  implicated  in  the  mne  ^iszfe,  threoort 
alwaji  rJ^uires  the  answer  of  both  before  diaaoMn^  the  injanctioo, 
withoat  somo  special  reason  to  the  contrary.     Price   t.   Clevcs- 

,  ger,  207 

31.  But  the  neglect  or  refusal  to  answer  of  any  defendant  not  intereA- 
cd  in  the  gravamen  of  the  charge,  will  not  affect  the  rights  of  partin 
really  interested.  ik 

32.  An  injunction  granted  on  notice,  and  afler  hearing  upon  affidaTiti 
on  both  sides,  and  especially  upon  the  affidavits  of  the  defendanti 
themselves,  going  to  the  merits,  will  not  be  dissolved  on  the  answer 
of  the  defendants.    Stfrniekson  v.  Joibsisos,  374 

33.  Where  the  answer  denies  all  the  eqnity  of  the  bill,  the  injnnetion  to 
stay  proceedings  at  law  will  be  dissolved  of  eoorse.  Woeden  % 
Wooden,  433 

34.  If  an  injunction  bill  has  been  actually  sworn  to,  the  injunction  wiO 
not  be  dismissed  because  the  master  has  omitted  to  sign  the  jurat 
Capner  v.  FUmington  Mining  Co,  467 

35.  Thongh  the  operations  of  large  companies  ooght  not  ordinarilj  to 
be  arrested  by  injunction  without  notice,  yet  it  is  a  matter  resting  in 
the  sound  discretion  of  the  court;  and  if  a  master,  in  the  exercise  of 
his  discretion,  has  allowed  the  injunction  withoat  notice,  the  cban. 
cellor  will  not  therefore,  as  of  course,  dissolve  the  injanction,  il* 
though  he  might  have  ezet«ised  the  discretionary  power  differently. 
Perkins  v.  Collins,  482 

36.  An  irregularity  in  the  bill  or  affidavit  upon  whieh  an  injunction  Is 
allowed,  is  not  waived  by  filing  an  answer  and  moTing  to  dissolve 
the  injunction,  if  the  answer  is  not  relied  on  in  stipport  of  the  mo- 
tion  to  dissolve.  ^. 

37.  If  an  injunction  is  allowed  upon  an  insufficient  affidavit,  it  is  not 
merely  an  irregularity,  but  an  error,  to  which  the  principle*  of  waiver 
does  not  apply.  i^, 

38.  A  deficiency  in  the  Verification  of  the  charges  in  the  bill,  cannot  be 
supplied  upon  the  hearing  of  a  motion  to  dissolve  the  injanction.    ib, 

F.    Form  and  Operation  of  the  Injunction* 

39.  The  injunction  itf  a  preventive  remedy ;  if  the  injury  bo  already 
done  the  writ  can  have  no  operation,  for  it  cannot  be  applied  conec- 
tively  so  as  to  remove  it.  It  is  not  used  for  the  purpose  of  nunisb. 
ment,  or  to  compel  persons  to  do  right,  but  simply  to  prevent  them 
from  doing  wrong.  Attorney  General  v.  New-Jersey  Railroad  and 
Transportation  Co.  I35. 

40.  When  an  injunction  has  been  duly  served  on  the  defendants,  they 
are  personally  responsible  for  a  violation  of  the  order  of  the  court, 
in  whatever  capacity,  or  with  whatever  view  they  aetod.  Quackeu' 
hush  V.  Vanriper,  3^ 
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41.  While  a  writ  of  injonetion  remaini  in  force,  ite  commaiids  moet 
he  implieitly  obeyed.  The  p&rty  injoined  ie  not  at  liberty  to  speca. 
late  upori  the  intention,  or  qaettion  tiie  aothority  of  the  eonrt.  Rich* 
ard$  ▼.  W-t,  456 

42.  An  injunction  iheald  alwaye  be  plain  and  certain  on  the  fkce  of  it, 
so  thai'  the  party  may  nndentand  it  withoat  reference  to  the  bill 
filed.  ih. 

43.  If,  on  inepeetion  of  the  bill,  the  injunction  if  found  to  be  too 
broad,  the  defendant  iir  not  to  abridge  it  at  his  discretion.  His  reme- 
dy  ie  to  apply  for  such  a  modification  of  it  as  is  suited  to  the  case 
made  in  the  bill.  ^ 

INTEREST. 

The  true  rule  in  computing  interest  is,  that  where  partial  payments  are' 
made  exceeding  the  interest  due,  the  surplus  is  to  be  deducted  front 
the  principal,  and  the  balance  forms  a  new  principal  on  which  to 
compute  interest ;  but  where  the  payments  do  not  equal  the  interest 
due,  no  deduction  is  made,  and  the  interest  is  cast  on  the  principal 
until  the  payments  exceed  the  amount  of  the  interest.  Stark  t.  Ifun- 
(011,  300 

Vide  EziouTORa  ahd  AnMOiisTBAToas,  3^8. 

INTEtoLEADER;    Tide  Fleadino,  II. 

INTOXICATION.        Vide  AoaKKMCirr,  6.       JousDionoii,  8^11. 
Tkstakbiitaet  Capacitt,  6. 

INVENTORY.      Vide  Exiovroas  and  ADMnnsTRATots,  23. 

ISSUE. 

1.  The  practice  of  sending  ordinary  matters  to  a  jury  for  their  decision/ 
ought  to  be  discouraged.  But  in  important  cases,  where  the  evidence 
is  so  contradictory  as  to  raise  serious  doubts  on  the  mind  of  the  court 
as  to  matters  of  fact,  it  is  proper  to  direct  an  issue,  or  order  a  suit 
at  law.    Ba99ttt  t.  Johnson,  417 

2.  Issue  awarded,  with  special  directions  touching  the  conduct  of  the 
trial ;  and  leave  given  for  a  special  jury.  ib. 

Vide  Coen,  1,  2; 


JUDGMENT  AT  LAW. 

1.  The  judgment  of  a  court  of  common  pleas,  rendered  in  a  proceed- 
ing  by  attachment  against  an  absent  or  absconding  debtor,  though 
irregular  and  not  pursuant  to  the  statute,  is  not  void,  and  oannot  be 
impeached  collaterally.    Diehl  v.  Page,  14^ 

2.  The  court  hat  a  general  juriidiction  over  the  whole  sobjeot  matter  } 

8a 
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mod  altfaoagh  it  acted  under  the  reqniiHioBS  of  a  puCieiilar'i 
and  not  according  to  the  course  of  the  common  law,  it  is  not  thoe- 
by  degraded  into  a  eoart  of  each  inferior  and  limitod  jwriadietion  n 
that  all  ita  proceedings  while  acting  within  its  jariadietioo*  are  ren- 
dered void  if  a  stogie  reqoisitioa  of  the  statato  be  not  complied 
with.  A- 

3.  Chancery  will  not  relieve  against  a  jadgment  at  law,  on  the  grooad 
of  its  being  contraiy  to  eqoity,  nniess  tho  defendant  io  tfao  jo^^meat 
was  ignorant  of  the  fact  in  question  pending  the  suit,  or  H  could  not 
have  been  reoeived  as  a  defence,  or  unless-he  waa  preve«ted  fron 
availing  himself  of  the  defence  by  fraud  or  accident,  or  the  act  of 
the  opposite  party,  unmixed  with  negligence  or  &aad  on  hie  part. 
Kinney  v.  Ogden*8  Adm*r,  16B 

Vide  JuaisDionoir,  3—^,  19. 

JUDGMENT  CREDITOR.     Vide  Dkbtok  and  CaiDntNU     Bfonoaoa,  SOL 

JURISDICTION  (OF  CHANCERY-X 

1.  The  orphans'  court  and  court  of  chancery  have,  to  a  certain  extent, 
concurrent  jurisdiction  in  reference  to  the  accounts  of  execotors, 
administrators  and  guardians ;  but  in  all  cases  where  a  party  seeki 
relief  on  grounds  peculiarly  of  chancery  jurisdiction,  and  which  call 
for  the  exercise  of  chancery  powers,  the  jurisdiction  of  chancery  if 
paramount.    King.  v.  Berry'g  Ex*r8,  44 

ti.  In  the  exercise  of  the  power  of  the  court  to  relieve  agamst  frand, 
the  court  will  extend  its  aid  for  the  relief  of  parties,  whether  the  sab- 
ject  infected  with  fraud  be  a  simple  contract,  a  deed  or  a  jadgment. 
Boulton  v.  ScotVs  AdnCra,  S31 

3.  Judgments  of  courts  of  law  are  liable  to  be  reliered  against  on  ac- 
count of  fraud  in-  the  procurement  of  them,  and  the  name  principle 
applies  to  decrees  or  judgments  of  the  orphans*  court.  t^. 

4.  The  act  declaring  the  sentences  and  decrees  of  the  orphans^  court 
final  and  conclusive,  only  places  them  on  a  footing  with  the  judgments 
of  other  courts,  and  does  not  at  all  interfere  with  or  abridge  the  juris- 
diction  of  the  court  of  chancery  over  the  same  subject  matter.        i&. 

5.  It  is  not  enough  that  the  orphans'  court  may  have  erred  in  judgment 
as  to  a  subject  matter  properly  before  them ;  they  must  have  been  led 
into  error  by  some  fraudulent  and  unconsciencious  act  or  omission 
of  the  party  to  be  benefitted,  or  this  court  can  take  no  oognixance 
of  it.  n, 

6.  It  is  not  the  province  of  a  'court  of  eqaity  to  review  the  aentenoes 
or  judgments  of  other  tribunals,  to  ascertain  whether  they  have  erred 
in  the  exercise  of  theirjudicial  power  and  discretion  in  matters  over 
which  they  had  complete  jurisdiction.  n^ 

7.  Where  a  party  knows  that  a  bank  has  refused,  from  inability,  to  re- 
deem  its  bills,  he  must  be  presumed  to  know  of  their  inability  to  dia. 
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IRiM  of  their  property;  and  if,  with  each  knowledge,  he  eontract 
with  the  bank  for  the  pnrehaae  of  property,  he  haa  no  equitable  claim 
to  the  conaideration  of  the  court.  Suydam  ▼.  Reteivtra  of  the  Bank 
of  New.Bruruwiek,  276 

^.  A  court  of  equity  will  hear  a  party  who  aeeks  relief  againat  hia  own 
act  on  the  ground  of  intoxication,  though  formerly  such  hearing  waa 
denied.    Hutehm§on-y,  Tmdall,  357 

9.  To  avoid  a  contract  on  the  ground  of  intoxication  it  muat  be  shown, 
either  that  the  intoxication  waa  produced  by  the  act  or  connivance  of 
the  peraon  againat  whom  the  relief  is  sought,  or  that  an  undue  advan- 
tage waa  taken  of  the  party'a  situation.  ib. 

10.  If  a  person  while  in  a  state  of  intoxication,  though  not  induced  by 
the  act  or  procurement  x>f  the  grantee,  execute  an  absolute  convey, 
ance  of  his  property  without ^jonsideration,  equity  will  relieve  against 
the  conveyance.  ib. 

1 1.  But  if  a  peraon  while  intoxicated  voluntarily  execute  a  deed  of  trust 
for  the  benefit  of  his  wife  and  childen,  equity  will  not  set  it  aaido  on 
the  ground  that  undu^  advantage  wae  taken  of  his  situation.  ib, 

m.  Mere  inadequacy  of  consideration  is  not  of  itself  a  distinct  princi- 
pie  of  relief.  But  palpable  and  excessive  inequality  in  a  bargain  ; 
inadequacy  of  consideration  so  grdss  as  to  shock  the  conscience,  will 
induce  eqeitable  interference  on  the  ground  of  fraud.  Wintermute^g 
E^T9  V.  Sn^der't  Ex'rt,  489 

13.  So  where  there  are  other  ingredients  in  the  case  of  a  suspicious  na- 
ture, orpecnliar  relatione  between  the  parties,  gross  inadequacy  of  price 
muat  necessarily  furnish  the  most  vehement  presumption  of  fraud,  ib. 

14.  As  a  general  rule,  equity  will  not  relieve  against  a  contract  merely 
on  the  ground  that  it  waa  entered  into  by  the  parties  under  a  mistake 
of  the  law.  ib, 

15.  Where  an  instrument  is  drawn  and  executed,  which  professes  and 
is  intended  to  carry  into  execution  an  agreement  previously  entered 
into,  but  which  by  mistake  of  the  draftsman  either  as  to  facts  or  law 
does  not  fulfill  that  intention,  or  violates  it,  equity  will  correct  the 
mistake  so  as  to  produce  a -conformity  in  the  instrument  to  the  agree- 
ment, ib. 

16.  The  mistake  or  ignorance  for  which  a  contract  will  be  relieved 
against  in  equity,  must  be  a  mistake  or  ignorance  of  a  material  fact, 
essential  to  its  character,  and  a  jnaterial  cauae  of  ita  concoction. 
Deare  v.  Corr,  513 

17.  The  fact  must  also  be  auch  aa  the  party  could  not,  by  reasonable 
diligence,  have  gotten  knowledge  of,  when  he  was  put  upon  in- 
quiry.  ib. 

18.  When  the  fact  is  equally  unknown  to  both  partiea,  or  when  each 
haa  equal  and  adequate  roeana  of  information,  and  both  have  acted 
in  good  faith,  the  coort  will  not  interfere.  ib. 
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19.  TIi0m«mi1m  fM  doaUx>f  th«  powtf  of  tlutOMUl  of  eluMMyto 
look  into  the  judgments  of  other  courts,  and  to  aot  iham  eside  oe 
the  ground  of  fraud.     VMtmuter  t.  Johm*  JS«V,  590 

20.  The  decrees  of  ecclesiastical  courts,  ^d  of  ihim  court,  will  be  ft. 
lieved  ag aiotC  or  avoided  on  the  same  ground.  *L 

21.  The  power  aod  jurisdiction  of  this  court  ovec  4oereau  of  the  or. 
phans*  court  is  not  taken  away  or  abridged  by  that  eUiiee  of  tbe 
statute  of  KewUersey  which  enaets,  that  iho  eenteneo  or  decree  of 
the  orphans'  court  shall  be  oouohisive  upon  all  pariio*,  lexcept  is 
certain  specified  cases,  where  the  aoeoont  majr  he  oponod  bj  the  coait 
itself.  a, 

.22,  A  court  of  equity  ecercises  the  power  of  eeitinif  aeido  decrees  of 
the  orphans*  court  for  fraud,  not  on  the  ground  of  ooBoarrent  jorit. 
diction,  but  by  reason  of  an  inhorent  authority,  growing  out  of  thi 
principles  aod  constitution  of  the  court,  and  ezteiidiDg  ttaelf  o?« 
judgments  of  courts  of  every  description.  A, 

Vide  AaaiBMKiiT,  1.      CoaroaATiom,  17.      iNraar,  1.       NoiaAiics. 
TausT  AMD  TausTKB,  7*-9. 

L. 
I.EGACY. 

1.  The  eiaim  to  a  legacy  is  eesentially  aa  .equitable  a»d  not  a  legil 
claim,  and  the  character  of  the  right  is  not  altered  by  making  it 
cognizable  in  the  common  law  courts.  It  is  an  assigqablo  interest, 
and  the  assignment  passes  the  whole  right  of  the  aasignor.  Is  it 
barred  by  the  statute  of  limitations? — Quen,  King  ▼.  Btrnf* 
Ex*rs,  44 

2.  Where  by  the  terms  of  the  will  the  real  estate  is  ordered  to  be  sold, 
and  tho  residue  of  the  estate,  real  and  personal  is  beqoeathed,  and  di- 
rected  to  be  paid  aAer  the  payment  of  certain  pecuniary  legacies, 
which  cannot  be  paid  till  a  future  time ;  the  residuary  legatees  an 
entitled  to  an  account,  and  to  have  ihe  real  estate  sold  and  the  pro- 
ceeds applied  jn  the  course  of  administration,  before  tho  time  arrives 
for  the  payment  of  the  particulsr  legacies.  Yandtrp^l  y.  Daven* 
porVi  ExW,  130 

3.  And  if  such  appears  to  have  been  the  intention  of  tho  testator,  the 
court  will  order  the  residuum  to  be  paid  over  to  the  reoiduary  lega- 
tees,  before  the  particular  legacies  are  paid ;  but  this  will  not  be  done 
at  the  expense  of  the  executor,  or  at  the  hazard  of  his  safety.  ib. 

4.  In  order  to  charge  legacies  qn  the  land  and  to  exempt  tho  personal 
estate,  there  must  be  an  expression  of  intention  so  dear  ae  to  admit 
of  no  reasonable  doubt.     Vanwinkle  v.  Vanhouttn^  \T% 

5.  Land  may  be  charged  with  the  payment  of  legacies  either  by  express 
words,  or  by  implication ;  and  if  by  implication,  it  must  bo  a  fair  and 
satisfactory  in&rence  that  such  was  the  intention  of  the  ^etator.  t^. 
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6.  la  aMwUiniDg  the  intemtion  of  the  teaUtor,  when  he  has  not  char- 
ged  hia  landa  axpraas^  with  the  payment  of  debta  or  legacies,  we 
must  he  governed  not  only  by  the  ezpreasiona  of  the  will,  bat  by  the 
aituation  of  the  property  dispoaed  of,  and  of  the  person  taking  it.    ib. 

7.  A  general  residnary  claase,  embracing  xeal  and  personal  estate, 
where  nothing  bnt  pecuniary  legacies  are  previoasly  given,  and  where 
of  coarse  nothing  else  could  be  taken  out  of  the  real  esUte  so  as  to 
eonstitote  a  residue,  is  not  to  be  taken  as  full  evidence  that  the  lega. 
eiea  are  to  be  charged  on  the  land.  But  it  is  some  evidence.  It  is  a 
oiroomstanee  which,  taken  in  connection  with  others,  may  satisfy 
the  mind  of  the  testator's  intention.  >'&• 

8.  Residuary  clauses  are  usually  introduced  to  prevent  an  intestacy  as 
to  any  part  of  the  estate,  and  are  eonstrued  accordingly.  They 
generally  follow  specific  devises,  and  .eondude  the  will.  But  when 
the  whole, of  a  large  estate,  excepting  two  or  three  pecuniary  lega. 
cies,  is  embraced  in  the  residuary  clause,  and  no  where  else,  it  is 
fair  to  infer  that  something  more  was  meant  than  a  bare  prevention 
of  intestacy.  i&» 

9.  Such  instances  are  not  frequent,  and  when  they  occur  may  justly  be 
considered  as  affording  some  evidence  of  the  mind  of  the  testator.  It 
may  be  small,  but  it  should  have  its  weight.  ift. 

10.  The  (act  that  the  legacgr  is  a  provision  for  a  child,  one  of  the  heirs, 
and  not  a  legacy  ^rely  ^voluntary,  as  to  a  stranger  or  one  having  no 
claims  of  nature  or  kindred,  is  a  circumstance  going  to  show  an  in- 
tention to  charge  the  legacy  on  the  land.  ib. 

11.  So  the  fact,  that  the  residuaij  legatees  and  the  ezeoutofa  are  the 
same  persona,  though  not  full  evidence  of  an  intention  to  ^charge  the 
land,  is  a  circumstanoe  entitled  to  consideration  in  aacertaining  the 
testator's  intention.  ib. 

12.  The  fact  that  a  part  of  the  legacy  is  in  eonsideration  of  lands  of 
the  legatee  appropriated  by  the  testator  to  his  own  use,  is  of  great 
importance  in  ascertaining  the  intention  of  the  testator,  and  a  strong 
circumstance  in  favor  of  charging  the  land.  ib, 

13.  Will  any  of  the  Ibregoing  circumstances,  standing  alone,  ascertain 
the  intention  of  the  testator  to  charge  the  land,  with  sufficient  cer- 
taintj  to  found  a  decree  2 — Quere.  ib. 

14.  Where  it  appeared  that  there  was  a  deficiency  of  personal  assets ; 
that  the  residuary  clause,  though  not  peculiar  in  itself,  was  peculiar 
in  reference  to  the  dispositions  of  the  will ;  that  the  clause  was 
better  satisfied  by  charging  the  legacies  on  the  real  estate  thaa  by  a 
difiTerent  cunstruction ;  that  it  was  a  proviaion  for  infant  heirs,  and 
not  a  mere  voluntary  legacy ;  and  that  the  property  of  the  legatees 
had  been  taken  by  the  testator  and  mingled  with  his  own  estate  to 
constitute  a  common  fund  for  the  benefit  of  the  devisees,  out  of 
,wl4ch  a  certain  sum  was  to  be  paid  to  the  legatees  'r^held^  tha^  the 
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intention  of  ike  teoUtor  was,  that  the  lofaeioo  nbciald  be  {Mad  at  tf 
OTonte,  and  that  they  were  a  char^  apon  the  iaad.  A. 

15.  Where  deviaed  premiaea,  charged  with  the  ^jment  df lefaeiei,  in 
in  the  oceapancy  and  enjoyment  of  a  third  person,  other  than  tb 
deriaee,  the  tenant  mnit  aeconnt  for  the  rente  and  profite  to  tatii^ 
the  legaoiea.  The  rente  and  profite  mnet  go  in  relief  of  the  land. 
Morgan  ▼.  TiHu,  SOI 

16.  That  the  real  and  personal  estate  are  united  together  by  the  tasu. 
tor  in  the  residnary  clause,  is  not  such  a  blending  of  them  as  li 
constitute  one  fund,  and  charge  the  land  with  the  peynaent  of  Isfi. 
ciea,  except  where  there  was  notirerious  deyise  of -reel  estate.  Pas- 
mm  ▼.  Pottt^  Adm*r§,  313 

17.  The  circumstence  that  the  devisees  are  also  ezeeatore  of  the  will, 
is  not,  of  itself^  sufficient  to  charge  the  land  with  the  payment  of 
legacies.  A. 

18.  Where  a  legacy  coupled  with  a  devise  of  real  etftaLte^  is  given  to 
the  widow  in  lieu  of  dower,  her  acceptance  of  the  provision  will  not 
create  an  equity  in  her  favor  to  charge  her  legacy  on  the  land  agazaft 
other  devisees.  ik 

LENGTH  OF  TIME. 

The  lapse  of  twelve  yeara  between  the  last  payment  on  a  bond  and 
the  commencement  of  a  suit  for  ite  recoveiy,  is  not  seeh  a  length 
of  time  as  to  justify  the  appellation  of  a  ttaU  dewtamdn  Kuum  v. 
SmUh,  14 

UMITATIONS  (STATUTE  OF.) 

1.  Where  a  claim  is  barred  by  the  stetute  of  limitelions,  at  the  time  of 
the  testator's  death,  and  the  debt  is  to  be  satisfied  out  of  the  real 
estate,  both  the  executors  and  the  devisees  have  a  right  to  avail 
themselves  of  the  statute  in  defence,  and  no  acknowledgrment  of  the 
personal  represenUtive  will  bind  the  lands  in  the  hands  of  the  devi. 
aee.    Stark  v.  Hunton,  300 

2.  But  where  a  claim  is  not  barred  by  the  stetute  at  the  testator's  death, 
though  no  proceedings  are  had  against  the  heir  or  devisee  within  six 
years  from  the  time  the  action  accrued,  the  claim  will  not  therefore 
be  considered  as  barred  by  the  stetute,  but  shall  be  paid  out  of  the 
proceeds  of  the  land  when  sold  for  the  payment  of  debte.  ih. 

Vide  Lrgact,  1. 

LUNATICS.    Vide  Idiots  and  Luhatiob. 

M. 
MASTER'S  REPORT.    Vide  Practice,  IV. 
MI9TAKE.    Vide  JuanDicrioir,  14—18. 
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MORTGAGE. 

/.     0/  the  Mortgage  generally. 

II,    Aeeignment  ahd  J^gistry  of  Mortgage, 

til.    Equity  of  Redemption,  Foreclosure  and  Sale  of  Marigafgfd 
premiees, 

I,    Of  the  Mortgage  generally, 

h  A  mortgage  before  foreelosare,  ii  considered  in  equit/  as  a  chattel 
interest,  and  goes  to  the  execator.    Kinna  r.  Smith,  14* 

3.  It  may  indeed  be  said,  technically  speaking,  that  the  fee  in  the 
mortgaged  premises  descends  to  the  heir  at  law ;  but  he  is  a  bare 
trustee  for  the  personal  representatives,  and  as  a  general  role  he  need 
not  be  a  party  to  a  bill  filed"  by  the  exebntor  for  the  foreclosure  and 
sale  of  mortgaged  premises.  ib, 

3.  A  mortgage  deed'  contains  the  following  description : — **A11  that 
certain  tract  or  lot  of  land,  situate  in,  dtc,  on  t£e  south-east  side  of 
the  farm  or  plantation  late  the  property  of  Ji  C.  deceased;  bounded 
on  the  S.  W.  by  the  public  road  leading  from  New-Brunswick  to 
South  rirer  bridge,  and  N.  W.  by  lands  late  Benjamin  Tuthill's,  do- 
ceased,  N.  E.  by  other  lands  of  the  parties  of  the  first  part,  and  on 
the  S.  E.  also  by  other  lands  of  the  said  parties  of  the  first  part,  con. 
taining  fifty  acres ;  or  the  next  and  neaitst  adjoining  thereto  fifty 
acres  of  land,  of  and  belonging  to  the  said  farm  or  plantation  now 
in  the  joint  or  separate  possession  of  the  aforesaid  James,  Alfred  and 
Edward  Crommelin  that  is  unincumbered,  provided  the  first  fifty 
acres  herein  described  is  in  any  way  incumbered  so  as  to  defeat  the 
title  hereby  made  or  intended  to  be  made  to  the  said  Robert  Lee.** 
The  mortgage  is  not  void  for  uncertainty  as  to  either  of  the  tracts 
therein  referred  to.    Lee  v.  Woodworih,  36 

4.  The  whole  farm  is  subject  to  the  mortgage,  and  may  be  taken  to  sat- 
isfy it  if  necessary.  A  strip  of  fifty  acres  on  one  side  is  to  be  resort, 
ed  to  first ;  if  that  should  be  so  incumbered  as  to  defeat  the  title,  or 
prove  iosufficient  to  raise  the  money,  then  the  next  adjoining  fifty 
acres  is  to  be  resorted  to,  and  so  on  by  separate  and  adjacent  parcels 
of  fifty  acres,  until  one  is  found  not  so  incumbered  as  to  defeat  the 
title  and  claim  of  tha  mortgagee.  ib, 

5.  A  line  drawn  parallel  to  the  south-east  boundary  line  of  the  farm,  so 
as  to  include  fifty  acres,  will  define  with  accuracy  the  first  lot  of  fifty 
acres  intended  to  be  mortgaged.  ib. 

6.  And  the  mortgage  does  not  fail  against  the  nearest  adjoining  fifty 
acres  described  as  unincumbered^  although  the  whole  property  should 
be  incumbered.  ib* 

7.  The  first  mortgagee  is  entitled  to  the  possession  of  the  mortgaged 
preroisesi  and  being  in  possession,  there  can  be  no  receiver  as  against 

Trenton  Banking  Co,  v.  Woodrvg,  310 
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8.  And  altfioagh  the  validity  or  ezistonce  of  tbe  first  mortgife  W  A^ 
ptitcd,  the  court  will  not  appoint  a  receiver  as  againai  the  first  mort. 
gagee,  unleM  it  appear  that  he  ia  unable  to  respond  for  the  rente,    ik 

9.  ir  a  mortgage  deed  is  prepared  agreeably  to  the  tiitention  and  is* 
struction  of  the  parties,  reading  it  erroneously  to  the  mortgagor  be. 
fore  execution  will  not  avoid  it.     White*s  Adm*rs  ▼.  Williams,     37& 

10.  If  a  mortgage  be  made  of  an  estate  to  which  the  mortgagor  has 
not  a  good  title,  and  then  he  who  has  the  real  title  oonrejM  to  the 
mortgagor  or  his  representatives  a  good  title,  the  a>ortgagee  will  be 
entitled  in  equity  to  the  benefit  of  it.     Decker  v.  CoBkey^  iiSr 

II,    Aeeignmeni  and  Registry  of  Mortgage, 

IT.  The  assignment  of  a  mortgage,  not  being  by  deed,  though  it  may 
not  para  the  legal  estate,  is  nevertheless  sufficient  to  transfer  to  the 
assignee  all  the  equitable  and  beneficial  interest  in  the  mortgage,  in- 
cludiog  the  right  to  come  into  equity  for  relief.    JLtnna  y.  Smith,    U 

12.  It  does  not  invalidate  an  assignment,  that  the  subscribing  witness 
to  the  assignment  saw  no  money  paid  by  way  of  consideration.  If 
the  assignment  purports  to  be  for  value  received,  that  is,  prima  faeU^ 
sufficient.  t^. 

13.  A  mortgage  duly  registered  is  notice  to  all  the  world,  and  if  there 
be  ambiguity  on  the  face  of  it,  it  is  sufficient  to  put  sabsequent  pur. 
chasers  upon  inquiry.    Lee  v.  Woodworth^  3& 

///.-   Equity  of  Redemption^  Foreclosure  and  Sale  of  Mortgaged  promisee. 

14.  Where  mortgaged  premises  are  sold  by  the  mortgagor  in'|>arcels  tcr 
various  purchasers,  at  different  times,  there  can  be  no  contribation- 
amnng  the  purchasers.  '\  he  older  purchasers  and  their  shares  are- 
exempt,  until  the  younger  ones  and  their  shares  shall  have  responded 
to  the  claim ;  and  they  must  answer,  respectively,  in  the  order  in 
which  they  have  purchased,  beginning  with  the  youngest  purchaser 
and  ending  with  the  oldest.    Britton  v.  Updyke,  13^ 

1^.  This  order  is  to  be  observed,  unless  there  are  peculiar  circumstances 
affecting  the  rights  of  parties,  to  change  the  rale.  i^ 

16.  A  suit  for  the  foreclosure  of  a  mortgage  is  not  a  personal  action. 
It  is  a  proceeding  in  rem  against  the  land,  not  against  the  person  of 
ttie  debtor,  and  the  defendant  will  not  be  permitted  to  set  ofi"  any 
demand  he  may  have  against  the  mortgage  debt.  Whites  Adm*rs  y, 
Williams,  37^ 

17.  Nothing  can  be  set  up  against*  the  incumbrance  except  payment, 
which  operatos  directly  as  a  release  of  the  incumbrance,  pro  tatu 
to,  a. 

IB.  If  a  mortgage  creditor  becomes  the  purchaser  of  the  mortgaged 
premises  at  sheriff's  sale,  under  an  execution  issued  upon  a  judgment 
rendered  for  the  mortgage  debt,  the  debt  is  extingnbhed  to  the  amount 
of  the  purchase  money.    Deare  y.  Gorr,  51^ 
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-  19.  So  if  the  debt  be  dae  to  husband  and  wife,  or  to  joint  creditors,  and 
one  purchases  the  mortgaged  premises  at  sheriff's  sale  under  an  ex- 
ecution for  the  debt,  upon  Iho  acceptance  of  tho  deed  the  amount  bid 
operates  as  a  payment  pro  ianto.  *^* 

90.  If  a  judgment  creditor,  having  the  judgment  debt  secured  by  a 
mortgage,  becomes  a  purchaser  of  the  equity  of  redemption  subject 
to  incumbrances  intervening  between  his  mortgage  and  judgment, 
through  mistake  or  ignorance  of  the  existence  of  his  own  mortgage, 
equity  will  not  relieve.  »*• 

N. 

NE  EXEAT.    Vide  Practici,  8. 

NUISANCE. 

1.  A  court  of  equity  has  jurisdiction  to  a  certain  extent  in  cases  of 
public  nuisance,  although  it  has  been  rarely  exercised.  Attorney  Ge^ 
neral  v.  Neto-Jersey  Railroad  and  Transportation  Co.  136 

2.  The  common  law  courts  have  an  undisputed  jurisdiction  over  public 
nuisances  by  indictment,  and  a  court  of  equity  ought  not  to  interfere 
in  a  case  of  misdemeanor,  when  the  object  sought  can  be  as  well  at. 
tained  in  ther  ordinary  tribunals.  t^. 

Vide  Injotictioii,  II. 

o. 

OFFICE.    Vide  Couorations,  11—17. 

ORPHANS'  COURT. 

1.  A  decree  of  the  orphans'  court,  ordering  an  administrator  to  self 
the  whole  or  so  much  of  the  lands  of  the  intestate  as  will  be  sufficient 
to  pay  the  debts,  will  be  reversed  as  erroneous  and  unlawful.  Bui 
such  decree  cannot  be  impeached  collaterally,  or  treated  as  a  nullity. 
Pittenger'§  AdnCr  v.  Pittenger,  156 

2.  The  decree  of  the  orphans'  court  upon  the  final  settlement  of  the 
accounts  of  administrators,  adjudging  that  due  and  legal  notice  of 
such  settlement  was  given,  is  final  and  conclusive,  and  this  court 
cannot  afterwards  inquire  into  tho  fact  of  notice.  BouiUm  v.  ScotV§ 
Adm'ra,  231 

3.  The  act  declaring  the  sentences  and  decrees  of  the  orphans'  court 
final  and  conclusive,  only  places  them  on  a  footing  with  the  judgments 
of  other  courto,  and  does  not  at  all  interfbre  with  or  abridge  the  juris, 
diction  of  the  court  of  chancery  over  the  same  subject  matter.        ih, 

4.  It  is  not  enough  that  the  orphans^  court  may  have  erred  in  judgment 
as  to  a  subject  matter  properly  before  them ;  they  mnst  have  been  led 
mto  error  by  some  fraudulent  and  unoonsciencioos  act  or  omission  of 
the  party  to  be  benefitted,  or  this  court  can  take  no  cogniunce  of  it.  ib* 

84 
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5.  After  t  general  tettlement  is  made  b^  ezeeators  and  adminiitnfoiv 
in  the  usual  way,  the  orphans'  court  have  no  power  to  adjoet  diffical> 
ties  between  them  respectingr  their  receipts  and  disbanementa 
Those  are  private  matters  oyer  which  thexoufft  have  no  jurisdidioa. 
Fennimore  v.  Fennimont  298 

6;  A  decree  of  the  orphans' court,  revoking  letttav  of  admin  istratioo 
previouslj  granted,  and  granting  new  letters 'to  the  same  person,  is 
within  the  provision  of  the  twenty-first  section  of  «*An  act  to  aseer. 
tain  the  power  and  authority  of  the  ordinary  and  bis  sarrogstes,**  &e. 
(Rev.  Ijaws,  782,)  and  an  appeal  from  such  decree  must  be  takes 
within  thirty  days,  although  no  new  application  for  letters  be  mads 
and  no  citations  issued  for  parties  to  come  in  and  be  beard.  DeUa§ 
V.  NobU,  559 


parties:      Vide  Pleadiho,  I.      Pkaotici,  III; 

PARTITION. 

1.  To  justify  the  court  In.  setting,  aside  a  partition  of  raal  estate  on  the 
ground  of  a  mistake  in  judgment  on  the  part  of  the  coinroissionen, 
the  mistake  must  be  a  serious  one,  and  the  evidence  of  it  too  plain  to 
be  mistaken.     Thomnn*^  eate,  637 

3.  If  the  evidence  be  doubtful  or  contradictory,  the  report  will  be  sus- 
tained. H, 

PLEADING. 

/.  Parties,     II.  Bill,  Supplemental  Bill,  Bill  of  Interpleader^  and  Bill 
of  Review,    III  Angwer.     IV,  Demurrer, 

I.    Parties. 

h  It  may  indeed  be  said,  teohnioally  speaking,  that  the  fee  in  the 
mortgaged  premises  descends  to  the  heir  at  law ;  but  he  is  a  bare  trus- 
tee for  the  personal  representatives,  and  as  a  general  role  need  not 
be  a  party  to  a  bill  filed  by  the  executor  for  the  foreclosure  and  sale 
of  mortgaged  premises.     Kinna  v.  Smith,  14 

3.  Legatees  who  ha;ire  assigned  all  their  interest,  are  not  necessary  nor 
proper  parties  to  a  bill  filed  by  the  assignee  for  a  recovery  of  the 
legacies.     King  v.  Berry's  Ea^rs,  44 

3.  A  mortgagee  who  has  assigned  his  mortgage  by  an  instrument  not 
under  seal,  and  in  whom  the  legal  title  to  the  mortgag^ed  premises 
still  remains,  is  not  a  necessary  party  to  a  bill  of  foreolosare  filed  by 
the  assignee.    Parker  v^  Stevens,  56 

4.  It  seems  that  the  rule  requiring  all  the  parties  in  iifterest  to  be  before 
the  court,  is  to  be  regarded  rather  as  a  rule  of  convenience ;  and 
where  the  legal  right  is  entirely  technical,  and  no  beneficial  purpose 
can  be  answered  by  enforcing  tbe  rule,  it  will  not  be  followed.        ib. 
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It.  WbeFe  t.  bin  ia  filed  for  a  sarplas  or  residaam  to  be  jpaid  after  the 
pajment  of  debts  and  legacies,  or  other  prior  incambrances,  the  ere- 
ditors,  le^ratees  or  prior  incumbraDcers  need  not  be  made  parties. 
Vanderpool  v.  DavenporV*  Ex'r^  120 

6.  And  the  rule  is  not  altered,  though  the  legacies  are  not  to  be  paid 
immediatelj,  and  tboagh  a  part  of  the  residuum  may  by  possibility 
be  wanted  to  make  up  a  deficiency  arising  from  accident  or  loss  hap. 
pening  before  payment.  t6. 

7.  Bat  all  persons  interested  in  the  residuum,  though  their  interest  de. 
pends  on  a  remote  contingency,  must  be  made  parties.  i&. 

8.  No  person  against  whom  a  decree  cannot  be  had,  should  be  made  a 
party.  ih, 

9.  Upon  a  bill  for  a  legacy,  if  the  lands  charged  with  the  payment  of 
the  legacy  have  been  partitioned  and  are  held  in  severalty,  and  the 
bill  seeks  to  charge  the  balance  due  on  the  legacy  upon  one  moiety 
of  the  land,  which  in  equity  is  bound  to  satisfy  it,  it  is  unnecessary  to 
make  the  owners  of  the  other  moiety  of  the  land  parties  to  the  bill. 
VantBinkU  ▼.  Vankouttfij  172 

10.  On  a  bill  filed  by  an  heir,  to  avoid  the  deed  of  his  ancestor,  it  is 
necessary  that  all  the  heirs  of  the  grantor  should  be  parties  to  the 
bill.     Y9ung  V.  BUdthack^  206 

11 .  Where  the  new  matter  charged  in  a  supplemental  bill  does  not  affect 
the  rights  or  interests  of  a  mere  formal  party  to  the  original  bill,  it  is 
not  necessary  to  make  him  a  party  to  the  supplemental  bill.  AlUn 
V.  Tayhr,  435 

12.  Where  a  suit  is  brought  by  a  residuary  legatee,  for  a  settlement  and 
distribution,  all  the  residuary  legatees,  or  their  representatives,  must 
be  made  parties.    De  Hart  v.  De  HarVs  EzW,  471 

13.  And  the  rule  will  not  be  dispensed  with,  though  one  of  the  residu. 
ary  legatees  has  died,  leaving  his  estate  insolvent,  and  no  administra- 
tor has  been  appointed.  ib, 

14.  Where  one  of  two  co-executors  has  died,  his  representatives  are  not 
necessary  parties  to  a  bill  against  the  surviving  executor  for  settle- 
ment  and  distribution.  ib. 

J  I.     Billt  Supplemental  Bill,  Bill  of  Interpleader,  and  Bill  of  Review. 

15.  On  a  bill  to  avoid  a  title  as  fraudulent,  if  it  appear  that  the  com- 
plainants  have  no  title,  they  will  not  be  permitted  to  impeach  the 
title  of  the  defendants.    Diehl  v.  Page,  143 

16.  If  au  injunction  is  prayed  for  in  the  bill,  but  is  omitted  in  the 
prayer  for  process,  an  injunction  ought  not  to  issue  without  an 
amendment  of  the  bill.    Bailey  v.  Stile*,  245 

17.  To  entitle  a  party  to  file  a  bill  in  the  nature  of  a  bill  of  review, 
upon  the  ground  of  newly  discovered  matter,  the  evidence  discover. 

ed  most  not  only  be  new,  but  material,  and  such  as  if  unanswered 
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In  poifit«f  fteU  would  eithor  claarly  entille  th»  partjr  to  •dcpne.er 
would  raise  a  ease  of  to  much  nicety  and  difficoltj  as  to  b«  a  fit  nk. 
jeot  of  judgQient  in  a  cauM.     Quick  w,  lAUy,  ^ 

18.  A  general  creditor  having  filed  hie  bill  for  relief,  and  haying  wb. 
sequently  obUined  judgment  and  execution  at  law,  io  not  entitled 
to  relief  upon  hia  original  bill,  though  a  decree  pro  eonf—to  be  takei 
against  the  defendant.  A  supplemeatal  bill  should  bo  filed,  stating 
the  facta  which  entitle  him  to  relief.    Edgw  w.  CUnemger^  258 

19.  If  a  bill  be  so  entirely  defective  that  ao  decree  csan  be  made  upon 
it,  it  will  not  be  aided  by  a  supplemental  bill  foan<ied  on  facts  tbtt 
have  subsequently  taken  place.  ^• 

UO.  But  if  the  bill  be  sustainable  on  any  ground,  even  for  the  purpoii 
of  granting  temporary  relief,  the  court  having  poasession  of  the 
cause  may  hold  it  for  the  more  general  and  important  porpoees  of  ths 
bill,  and  will  permit  the  complainant  to  file  a  supplemental  bill,     ik, 

31.  The  complainant,  in  a  bill  of  interpleader,  seta  oat  the  claims  u 
exhibited  to  him,  and  he  cannot  be  expected  to  do  it  with  as  modi 
particularity  as  the  complainants  themselves  might  do.  ft  is  enoufk 
for  him  to  satisfy  the  court  that  there  are  opposingr  elaima,  againit 
which  be  is  in  equity  entitled  to  protection  until  they  are  aotlled,  to 
that  he  may  pay  with  safety.  LotUf'B  £xVa  v.  Van  Saun^t 
Adm'r»,  335 

33.  A  bill  of  interpleader  may  be  filed,  although  the  olaim  of  one  of 
the  olaimantii  is  actionable  at  law,  and  that  of  the  other  In  equity,  ift. 

33.  It  seems  that  a  bill  of  interpleader  will  be  sustained  in  oases  where 
it  is  not  absolutely  necessary  that  the  complainant  ahoold  resort  to 
equity  for  protection.  ih. 

34.  It  is  no  cauM  of  demurrer  to  a  bill  of  interpleader,  filed  by  execa. 
tors,  that  the  bill  prays  relief,  on  the  ground  that  the  estate  is  likely 
to  prove  insolvent.  ib. 

25.  The  fact  that  the  particular  amount  due  is  not  ascertained,  does  not 
take  from  the  executors  the  character  of  indifferent  atakeholders.   t^. 

36.  Nor  is  it  a  cause  of  demurrer  to  a  bill  of  interpleader,  that  it  is  filed 
after  judgment  at  law,  no  defence  having  been  made  againat  the  re- 
CO  very  of  judgment,  where  the  whole  or  a  part  of  the  defence  is  equi- 
table  only.  ih, 

37.  By  delaying  to  Gle  his  bill  until  aAer  judgment,  the  complainant 
subjects  himself  to  the  burthen  of  bringing  the  money  into  court,  bat 
is  not  deprived  of  his  right.  ib, 

38.  The  bill  of  interpleader  is  not  a  proper  remedy  when  the  complain- 
ant  has  any  personal  interest  in  the  question  to  be  settled.  U, 

39.  The  rule,  that  in  injunction  bills  the  particular  title  and  interest  of 
the  complainant  must  be  set  forth,  is  more  especially  applicable  to 
cases  of  waste.     Vanwinkle  y,  Curti9,  433 

30.  Bat  in  cases  of  trespass  and  nuisance,  the  title  and  estate  of  th» 
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eomplainuit  are  tet  oat  with  tuffieient  cMiainty  in  a  bill  lor  an  in- 
joDCtion,  if  the  complainant  allegea  himfelf  to  be  the  owner  of  the 
premises  in  fee  simple  by  porehase,  and  to  be  in  posBeesion.  ib, 

31.  A  greater  degree  of  precision  in  eases  of  trespass  or  nuisance  is 
not  required,  especially  where  It  is  not  alleged  in  the  bill  that  the  de- 
fendants make  any  pretence  of  right  in  themseWes.  tl. 

32.  A  mortgagee  haTing,  before  the  mortgage  debt  became  dne,  filed  a 
bill  to  restrain  the  commission  of  waste  upon  the  mortgaged  prem. 
ises,  may,  afler  the  mortgage  money  beoomes  due,  file  a  supplemental 
bill,  setting  oot  by  way  of  supplement  that  the  money  has  become 
due,  and  praying  additional  relief,  tix.  that  the  equity  of  redemption 
may  be  foreclosed  and  the  mortgaged  premises  sold.  Atten  w.  Tay- 
lor,  435 

33.  A  strictly  supplemental  bill  is  always  foanded  on  facts  that  haire 
occurred  since  the  filing  of  the  original  bill.  These  may  be  necossa. 
ry,  either  to  aid  the  complainant  in  obtaining  the  relief  sought,  or  in 
obtaining  new  or  additional  relief.  ih. 

34.  A  supplemental  bill  should  be  used  in  preference  to  an  original  bill, 
whenever  it  can  equally  subserve  the  purposes  of  justice.  t&. 

35.  Where  the  new  matter  charged  in  a  supplemental  bill  does  not 
affect  the  rights  or  interests  of  a  mere  formal  party  to  the  original 
bill,  it  is  not  necessary  to  make  him  a  party  to  the  supplemental  bill,  ib* 

30.  It  is  not  the  practice  to  reiterate  substantively  in  a  supplemental 
bill,  all  the  charges  of  the  original  bill,. but  to  set  them  out  by  way 
of  reference,  and  charge  the  new  and  additional  facts  by  way  of  sup. 
pleroent.    Edgar  v.  Clevrngtr,  464 

37.  Where  the  complainant  in  an  injonction  bill  celies  on  his  own 
oath,  the  charges  in  the  bill,  and  the  affidavit  to  verify  them,  should 
be  direct  and  positive.  They  must  not  be  snch  as  can  only  be  made 
sufficient  by  the  aid  of  presumption.    Perib'ns  ▼.  CollinM,  482 

Vide  FaAOTici,  I. 

38.  Where  the  answer  is  directly  responsive  to  the  bill,  and  the  da- 
fendant  answers  from  his  own  knowledge,  the  answer  must  prevail 
unless  overcome  by  the  testimony  of  two  witnesses,  or  by  the  teetimo. 
ny  of  one  witness  attested  by  strong  corroborating  circumstances 
equal  to  that  of  another.    Kiimm  v.  Smitk^  14 

39.  If  the  answer  of  one  of  the  defendants  is  not  full  and  satisfactory 
as  to  any  one  of  the  grounds  of  equity  set  np  in  the  bill,  the  injunc- 
tion cannot  be  dissolved.     Scull  v.  Reenet,  84 

40.  Where  transactions  are  charged  involving  fraud,  either  actual  or 
constructive,  and  especially  where  direct  interrogatories  are  put  in 
relation  to  particular  facts,  the  court  cannot  be  satisfied  with  a  gene- 
^lU  apav^Tf  or  one  in  any  way  evasive.  t^. 
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41.  An  azprew  denial  in  an  aniwer  of  a  fket  of  whleh  the  defenduti 
admit  themaelyea  to  be  ignorant,  is  not  a  mtiafactofy  ilenial  of  tbt 
complainant*fl  eqaitj.     Bailey  y.  Stih$t  243 

49.  Wliere  a  deed  is  made  abeolate  on  the  face  of  it,  and  without  any 
actual  consideration  paid,  if  the  grantor  aeeks  to  set  it  aside  on  the 
ground  of  fraud,  the  answer  of  the  defendant  setting  ap  a  trust,  on. 
less  directly  responsive  to  the  bill,  will  not  be  evideikee  of  the  trait. 
Hutehiruon  ▼.  Tindallt  357 

43.  But  where  the  grantor  files  his  bill  claiming  the  deed  to  be  a  deed 
of  trust;  and  the  defendant  by  his  answer  admits  it,  the  answer,  ii 
«eemf,  will  be  good  eridenoe  of  the  trust,  and  a  sufficient  writing  \» 
support  it.  d. 

IV.     Demurrer, 

44.  Where  husband  and  wife  file  a  joint  demarrer.  It  noay  be  orerralad 
as  to  the  husband  and  sustained  as  to  the  wife.  It  is  not  neceaiarj 
that  she  put  in  a  separate  demurrer.     Wooden  ▼.  MarrUf  65 

PRACTICE. 

/.     Filing  Supplemental  Bill  and  Bill  of  Review. 

II.    Moiione^  Noiicee,  Hearings  Waiver^  Ne  Exeats   Application  far 

Injunction^  ^. 
///.    TaJh'n^  Teeiimony^  AffidavitSt  and  Examination  of  Partie§. 

IV,  MaBter*8  Report,  Exceptions  to  Receiver^  Account*,  and  Practiet 

under  the  act  to  prevent  frauds  hy  Incorporated  Companiee. 

V,  Opening  Deceee, 

I,     FHing  Supplemental  Bill  and  Bill  of  Review. 

1.  The  court  will  not,  before  granting  leave  to  file  a  bill  of  review,  in- 
quire whether  the  petitioner  can  prove  the  facts  set  out  in  bis  petition. 
If  the  facts  and  matters  set  forth  in  his  petition,  verified  by  his  own 
oath,  are  such  as  to  lay  a  sufficient  foundation  for  a  bill  of  review,  it 
is  all  that  is  required.     Quick  v.  Lilly,  355 

2.  The  party  will  be  required  to  file  his  bill  of  review  within  a  limited 
time,  and  to  deposit  with  the  clerk  of  the  court  at  the  time  of  filing 
the  bill,  one  hundred  dollars,  as  security  for  costs.  «(. 

3.  It  is  irregular  to  file  a  supplemental  bill  without  leave  for  that  pur- 
pose first  obtained  of  the  court.    Allen  v,  Taylor,  435 

4.  But  where  no  objection  has  been  taken  to  the  regularity  of  the  pro- 
ceedings on  this  ground,  it  will  be  considered  as  waived  bj  a  volun- 
tary appearance  and  demurrer  by  the  defendants.  ^. 

//.   Motions,  Notices^  Hearing,   llaiver,  Ne  Exeat,  Application 
for  Injunction,  ^c, 

5.  When  a  motion  is  to  be  made  to  dissolve  an  injunction  for  want  of 
equity  in  the  bill,  a  general  notice  is  sufficient    Bat  when  the  party 
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rieeks  to  aei-liside  an  injanetion  as  haTinf^  been  iifformany  or  impro. 
perlj  issaed,  either  because  the  facts  are  not  sworn  to,  or  not  sworn 
to  before  competent  authority,  or  beeause  the  money  has  not  been 
brought  into  court,  or  for  any  special  matter  not  touching  the  equity 
of  the  case,  the  notice  should  set  out  the  grounds  of  the  motion. 
Morris  Canal  and  Banking  Co,  ▼.  BartUii^  9 

6.  Upon  an  application  for  an  injunction,  where  notice  icr  given,  and  the 
parties  are  heard  upon  the  application,  affidavits  taken  ezparte, 
and  without  notice,  may  be  read  irpon  the  hearing.  Hardenburg  v. 
Farmerg  and  Mechanics'  Bank  of  NeuoBruhnoick,  -        68 

7.  If  the  bill  be  filed,  the  defendant  may  put  in  an  answer,  and  use  the 
answer  on  the  hearing,  not  as  an  answer,  but  as  an  affidavit.         ib. 

8.  A  writ  of  fie  exeat  will  not  issue  unless  there  is  a  debt  due  from  the 
defendant  to  the  complainant,  or  unless  the  complainant  is  entitled 
to  an  account.     Williams  v.  Williams,  130 

9.  An  irregularity  in  (ho  bill  or  a^davit  upon  which  an  iDJunction  is 
allowed,  is  not  waived  by  filing  an  answer  and  moving  to  dissolve 
the  injunction,  if  the  answer  is  not  relied  on  in  support  of  the  mo- 
tion  to  dissolve.     Perkins  v.  Collins,  482 

10.  If  an  injunction  is  allowed  upon  an  insufficient  affidavit,  it  is  not 
merely  an  irregularity,  but  an  error,  to  which  the  principle  of  waiver 
does  not  apply.  t6. 

11.  A  deficiency  in  the  verification  of  the  charges  in  the  bill,  cannot  be 
supplied  upon  the  hearing  of  a  motion  to  dissolve  the  injunction,   ib. 

Vide  Idiots  and  LuNi'ncs. 

Ill,    Taking  Testimony,  Affidavits,  and  Examination  of  Parties. 

12.  The  object  of  examining  a  party  under  oath,  is  to  make  a  discove- 
ry of  facts  supposed  to  be  within  his  knowledge,  and  of  which  the 
evidence  cannot  be  otherwise  attained.  Jackson  v.  Jackson*s 
Ex*rs,  96 

13.  In  all  matters  of  account  in  equity,  it  is  the  peculiar  right  of  the 
party  who  seeks  the  account,  to  examine  the  accountant  under  oath, 
and  thereby  test  his  conscience  as  to  facts  and  circumstances  material 
to  the  investigation  of  truth  and  the  ends  of  justice.  ib. 

14.  The  mode  of  examination  of  a  party  in  the  English  practice,  is 
by  written  interrogatories,  and  there  can  be  no  croas^xamination  ; 
but  in  New  Jersey  the  practice  of  oral  examination,  as  well  in  rela. 
tion  to  parties  as  witnesses,  is  universal ;  and  the  practice  of  cross, 
examination  by  counsel,  it  seems,  is  also  universal.  This  practice 
approved  by  the  court.  t5. 

>  15.  A  party  before  a  master  cannot  be  cross-examined  generally.  He 
cannot  make  evidence  for  himself,  by  the  introduction  of  facts  or 
matters  not  the  subject  of  inquiry  on  original  examination.  He  can 
only  be  called  on  to  explain,  or  to  make  such  stateoaeaia  as  may  pre. 
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?Mit  miAMidentandiBy,  or  nbai  any  onlkir  farfbrvnM  flbat  my  trfv 
from  the  tniwer.  ^' 

16.  To  examine  a  witoeat  more  than  onoe  without  laaTV,  ie  oppo«dt9 
the  policy  not  only,  but  to  the  mlea  and  praelto*  of  the  court.  Do 
tdny  w.  NobU,  HI 

17.  It  18  expedient,  but  not  oMential  to  the  validity  of  an  affidaTit,  that 
the  plaoe  where  the  affidavit  ia  taken  ahoald  be  ineeitod  in  the  jant 
Perkin$  v.  CoUint,  4^ 

18.  The  plaoe  of  taking  an  affidavit  ia  a  matter  in  pai^^  end  if  legally 
quettioned  muat  be  proved  aliunde,  #• 

/F.    Master^s  Report,  Exceptions  to  Heceivers*  Accounts,  ^  Prac- 
lice  under  the  act  to  prevent  frauds  by  Incorporated  Campanits. 

19:  The  errors  of  e  roaater,  in  permitting  the  croas-examination  ofthv 
party  to  be  extended  to  improper  matters,  does  not  neceaaarilj  vitiite 
the  whole  report.  If  the  same  resalt  is  fairly  attainable  from  a  viev 
of  the  evidence  without  the  aid  of  the  erroneooe  examination,  the 
report  will  be  confirmed.    Jachton  v.  JaeksorCs  Ex*rs,  96 

20.  it  is  improper  for  a  master  in  his  report  to  argue  the  eaae  upon  iiM 
merits.  The  province  of  the  master  is  to  report  facte;  and  not  arga* 
meats,  for  the  information  of  the  court.  ik 

21.  By  the  English  practice,  exceptions  to  the  aeeounts  of  a  receiver 
as  stated  by  a  master,  should  be  taken  before  the  mMter,  while  the 
aecoant  is  in  his  possession,  and  before  he  makes  hie  report.  JlfecAs. 
nica*  Bank  of  Philadelphia  v.  BanA;  of  New.  Brunswick,  437 

22.  This  practice  haa  been  generally  acted  on  iu  this  state;  it  ie  benefi- 
cial,  and  might  safely  be  pursued  in  all  ordinary  caeee.  But  there 
has  been  do  actual  recognition  of  the  rule,  except  in  caeee  where  a 
draft  of  the  account  was  served,  and  the  party  omitted  to  make  any 
exoeptione  er  auggeal  any  alterationa  to  the  master.  A. 

23.  In  a  proceeding  under  a  new  statute,  a  party  who  ie  boneetly  seek- 
ing  hir  rights  should  not  be  cut  off  by  a  mere  technical  rule.  il. 

24.  Is  a  proceeding  under  the  act  to  prevent  frauda  by  ineorporatMf 
companies,  the  oomplainants  and  all  the  applying  creditors  eonstituie 
one  party.  The  receivers  are  their  common  agenta,  and  the  eoUcitor 
on  record  of  the  eomplainants  is  their  common  solioiler,  and  regular. 
)y  all  orders  and  proceedings  should  be  in  his  name.  d. 

25.  It  is  irregular  for  any  one  of  the  creditors  to  appear  or  act  by  hir 
own  aolicitor,  withool  leave  of  the  court  for  thit  purpoee  first  ob. 
tained.  A. 

26.  If  any  one  of  the  creditors  is  so  situate  aa  to  render  it  necessary 
that  he  should  be  represented  separately  before  the  court,  application* 
for  that  purpose  should  be  made ;  and  if  aabstantial  reaeons  are  as. 
signed  to  the  satiafaction  of  the  court,  the  application  will  he^ 
granted,  ik 
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V.    Opening  Dutt: 

d7.  A  final  decree  will  not  be  opened,  on  the  application  of  the  de« 
fendant,  five  and  a  half  jroara  after  the  decree  was  made,  and  four 
and  a  half  yean  after  it  came  to  the  knowledge  of  the  defendant, 
npon  the  ground  of  th^  peconiarj  inability  of  the  defendant  to  make 
the  application  at  an  earlier  day.    Rohwtwn  ▼.  Miller,  451 

38.  Applications  to  open  decrees  address  themseWes  to  the  sound  dis- 
cretion of  the  court.  They  should  be  listened  to,  generally,  with 
great  caution,  and  should  not  be  granted  when  the  result  must  be 
injurious  to  the  complainant.  i&. 

PROBATE.       Tide  Exioutobs  and  Admimisteatoes.  35—31.        Will»  L 

PROMISSORY  NOTE. 

Promissory  notes  given  in  satisfaction  of  a  personal  injury  inflicted  on 
the  payee,  though  they  exceed  the  probable  amount  of  the  injury 
inflicted,  ha?e  a  sufficient  consideration  to  support  them  in  law,  and 
will  not  be  set  aside  unless  a  compromise  of  the  pablio  offence  was 
included  as  a  part  of  the  consideration.  Wkitenaek  w.  Ten  Byek^  S49 

PURCHASER.     Vide  Vindob  and  Purobasib. 

R. 
RECEIVERS. 

1.  A  claim  which  cannot  be  allowed  as  a  aet-dff  under  the  act  to  entf* 
ble  mutual  dealers  to  discount,  may  be  allowed  as  a  setoff*  by  recei- 
vers, under  the  act  to  prevent  frauds  by  incorporated  companies* 
State  Bank  v.  Reeeivere  of  the  Bank  of  New^Brunewiek,  966 

9.  The  property  in  the  hands  of  receivers  is  considered  as  in  conrt  and 
under  its  control,  to  be  administered  so  as  best  to  snbserve  the  par« 
poses  of  equity.  iS, 

3.  As  soon  as  the  assets  are  withdrawn  ftt>m  the  debtor  and  placed  in 
the  hands  of  receivers,  the  general  creditors  acquire  rights,  which 
the  conrt  will  protect  by  placing  all  the  creditors  on  an  equality  as 
far  as  possible.  ih, 

4.  It  woold  be  a  delicate  matter  for  the  court,  under  any  cireumstanoes, 
to  direct  the  receivers,  appohited  under  the  act,  entitled,  "An  act  to 
prevent  frauds  by  incorporated  companies,"  to  compromise  a  claim, 
when  in  their  opinion  there  could  be  no  demand  against  them  to 
affect  assets  in  their  hands ;  and  it  would  be  mueh  more  delicate,  in 
a  case  where  the  court  has  decided  that  the  contract  was  void  and 
could  not  be  enforced.  Suydam  v.  Reeeivere  of  tke  Bank  of  New» 
Brumtoiek,  <37& 

Vide  Pbaotiob,  IV.        Mobtqaob,  7,  8. 

REFORMED  DUTCH  CHURCH.    Vide  CoBroBAnoNi,  11,  19t 
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KEUGIOUS  SOCIETY.    Vide  CowoftAtioiis,  11—1^ 
REVIEW,  BILL  OF.      Vide  PLiADDia,  II.      Peacticb,  I. 

s. 

SET-OFF.      Vide  Fraud,  5.  7.      Moetoagi,  16. 

SHERIFFS  SALE. 

1.  The  mere  parchaae  of  property  at  sheriflPs  sale  for  a  nominal  eon- 
sideration,  raises  no  equity,  unless  coupled  with  fraud.  Outeali  r. 
Disborough,  2U 

3.  Mere  inadequacy  of  price,  in  th&  absence  of  fraud  &nd  collusion,  is 
not  sufficient  ground  to  set  aside  a  sheriff's  sale  and  conTejranoe. 
Mercereau  v.  Prest,  460 

3.  If  a  purohaset  at  a  sheriff's  sale  of  mortgaged  premises,  sold  by 
virtue  of  a  decree  for  the  satisfaction  of  the  mortgage  debt,  purchase 
as  agent  for  and  at  the  request  of  the  complainant,  and  take  a  deed 
in  his  own  name,  without  paying  any  part  of  the  purchase  money,  a 
resulting  trust  is  raised  in  favor  of  the  complainant.  Depey§ter  w. 
Gould,  474 

SPECIFIC  PERFORMANCE.      Vide  Aorumbnt. 

SUPPLEMENTAL  BILL.      Vide  Flkaduiq,  II.      Practicb,  I. 

T. 

TESTAMENTARY  CAPACITY. 

1.  There  is  no  distinction  in  the  degree  of  mental  capacity  requisite  for 
the  execution  of  a  will  of  real  estate,  and  that  requisite  for  the  exe. 
cution  of  a  will  of  personal  estate.     Shan  ▼.  Maxwell,  563 

3.  To  constitute  a  sound  and  disposing  mind  and  memory,  it  is  not 
essential  that  the  mind  should  be  unbroken,  unimpaired,  unshattered 
by  disease  or  otherwise.  The  charge  of  chief  justice  Kirkpatriok,  in 
Den  v.  Johnson,  2  South,  454,  commented  on.  ib. 

3.  The  standard  of  testamentary  capacity  laid  down  by  judge  Washing, 
ton,  in  Harrison  v.  Rowan,  3  Wash,  C.  C,  R.  580,  and  in  Den  v.  Va%^ 
eleve,  4  Wash,  C,  C,  R,  262,  approved  and  adopted.  ih. 

4«^  It  is  not  necessary  that  a  man  should  be  possessed  of  a  mind  nata- 
rally  strong,  or  that  the  powers  of  his  mind  or  memory  should  be 
wholly  unimpaired,  to  enable  him  to  make  a  valid  will.  Andress  ▼. 
WelltTy  604 

5.  The  opinion  of  Washington,  justice,  in  the  case  of  Den  v.  Vaneleve^ 
4  Wash.  262,  approved  and  adopted  as  prescribing  the  true  standard 
of  testamentary  capacity.  ib, 

6.  When  the  testator's  habits  of  intoxication  are  not  each  as  to  render 


INDEX. 


675 


liiin  li  Aitaally  incompetent  for  the  transaction  oT  busineis,  it  is  ne- 
csssary  for  the  party  setting  up  the  incapacity  of  the  testator  on  the 
groand  of  casual  intoxication,  to  show  its  existence  at  the  time  of 
executing  the  will.  <&' 

7.  If  previous  general  insanity  or  incapacity  be  established,  the  bur- 
den of  showing  capacity  at  the  lime  of  executing  the  will,  rests  upon 
the  person  offering  it  for  probate.     Gohle  y.  Grant,  629 

8.  Though  the  omission  by  a  testator  to  make  any  provision  for  a  part 
of  his  children,  will  not  of  itself  suffice  to  esUblish  incapacity,  yet 
such  an  omission  not  satisfactorily  accounted  for,  is  entitled  to  great 
consideration  when  there  is  any  evidence  of  a  fraudulent  procure- 
ment of  the  will,  or  when  the  will  is  made  by  the  testator  in  extre^ 
rnif  in  favor  of  those  around  him.  ib* 

TRUST  AND  TRUSTEE. 

1.  There  is  no  particular  formality  necessary  to  the  acceptance  of  a 
trust.  If  a  person  actually  consent,  or  if  he  go  to  the  property  and 
exercise  any  power  or  right  over  it,  it  may  be  considered  an  accept, 
ance,  and  especially  when  the  rights  of  third  persons  are  interested. 
SeUll  V.  Reeves,  84 

S>  It  is  not  necessary  that  there  should  be  an  actual  consent  either  in 
writing  or  by  parol ;  acts  fairly  implying  a  consent  are  sufficient,  ib, 

3.  A  resulting  trust  may  be  established  by  parol.  Hutchinson  v.  Tin. 
daU,  357 

4.  But  a  trust  coming  within  the  provisions  of  the  statute  of  frauds, 
can  never  be  established  by  parol,  especially  where  there  is  no  mis- 
take or  omission  alleged  in  preparing  the  instrument.  ib, 

5.  A  declaration  of  trust  requires  no  formality,  so  that  it  be  in  writing 
and  have  sufficient  certainty  to  be  ascertained  and  executed  ;  and  it 
is  not  material  whether  the  writing  be  made  as  evidence  of  the  trust 
or  not.  ib, 

6.  The  testator  by  his  will  gives  personal  and  real  estate  in  trust  to 
provide  a  home  or  residence  for  his  daughters,  the  survivor  or  survi. 
vers  of  them,  so  long  as  they  remain  single  and  unmarried.  Held, 
that  the  trustee  was  bound  to  provide  one  home  or  residence  for  all 
the  daughters,  and  not  a  home  or  residence  for  each  one  separately. 
Oliver  v.  Oliver,  368 

7.  If  the  trustee,  by  her  misconduct,  deprives  the  cestui  qae  trust  of  the 
free  enjoyment  of  the  trust  fund  in  the  mode  pointed  out  by  the  tes- 
tator,  equity  may  direct  that  she  shall  enjoy  it  in  a  diffisrent 
mode.  ib, 

8.  But  this  court  will  not  interfere  with  the  appropriation  of  the  trust 
fund  so  as  to  direct  it  differently  from  the  intention  of  the  testator, 
except  in  a  very  clear  case.  t&. 

9.  A  mere  difference  of  opinion  among  the  cestui  que  trusts,  or  an  in. 
disposition  to  tivo  under  the  same  roof,  will  not  be  sufficient.  ib. 
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10.  Ka,  Miiadil«  adjucUneiit  of  a  family  contfover^  recoinmended, 
and  Ihe  opiDion  of  the  court  withheld  to  afford  an  oppoitonity  for 
that  purpose.  ^* 

Vide  AnuoiiMBJiT  ajid  Amigmbs,  1—10.    SHiairi*!  Sale,  3.     Wiu.,  l3. 

V. 

VBNPOR  AND  PURCHABER. 

1.  A  party  who  purchases  from  one  not  in  possession  of  the  barfained 
premises,  cannot  claim  to  be  a  bona  fide  purchaser  without  notice ; 
for  possession  in  another  is  notice  sufficient  to  put  the  party  on  in. 
quiry.    DhU  ▼.  Page,  1^ 

-9.  A  decree  for  the  speci6c  performance  of  a  contract  will  not  be  re- 
fused on  the  ground  that  the  purchaser  was  intozicaied  at  the  tims 
of  the  sale,  unless  it  appear  that  such  intoxication  was  produced  or 
procured  by  the  vendor,  or  that  an  undue  advantage  had  bean  taken 
of  the  situation  of  the  purchaser.  Pittengei*§  AdmW  w,  PUtenger,  156 

3.  If  the  vendor  is  ready  at  the  time  appointed  to  perform  hie  part  of 
the  contract,  and  offers  to  do  it,  it  is  sufficient.  ih. 

4.  If  a  deed  is  to  be  given,  and  the  vendor  is  present  prepared  to  sign 
it,  and  the  one  who  is  to  receive  it  positively  declines,  there  is  no 
need  of  a  formal  execution  and  tender.  i&. 

5.  The  vendor  of  real  estate  has  a  lien  in  equity  upon  the  estate  sold, 
for  the  purchase  money.     Van  Doren  v.  Todd^  397 

B,  The  lien  exists  without  any  special  agreement  for  that  pnrpoae,  and 
it  remains  with  the  purchaser  to  show  that  from  the  circumstances 
of  the  case  it  results  that  the  lien  was  not  intended  to  be  reserved,  ift. 

*?.  The  fact  that  the  period  of  payment  is  dependent  on  the  life  of  an- 
other person,  will  not  affect  the  lien.  ih. 

8.  Nor  will  the  lien  bo  affected  by  the  vendee  giving  his  bond  with  se- 
curity, where  iiio  security  does  not  appear  to  have  been  given  in  pur- 
suance  of  the  contract,  but  upon  the  voluntary  offer  of  the  vendee,  ik, 

9.  That  the  purchaser  was  a  man  of  property  when  he  made  the  pur- 
chase,  will  not  defeat  the  lien.  ib. 

10.  The  Hen  will  be  enforced  against  the  vendee  and  all  persons  claim- 
ing  under  him  with  notice  of  the  equity.  ib, 

il.  So  persons  holding  the  bargained  premises  under  an  assignment 
made  by  an  insolvent  debtor,  or  by  virtue  of  a  conveyance  from  the 
assignee,  will  hold  subject  to  the  lien,  though  without  notice  of  the 
incumbrance.  ih. 

13.  Persons  taking  under  an  assignment  by  operation  of  law,  are  not 
considered  purchasers  for  a  valuable  consideration,  in  the  proper  sense 
of  the  words.  ih, 

13.  No  person  is  entitled  to  the  protection  afforded  to  a  bona  fide  par- 
chaser  for  a  valuable  consideration  without  notice,  without  havinf 
made  actual  payment  of  the  purchase  money.  iL 

Vide  MovrQAQEf  18—90. 
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w. 

WASTE. 

Where  a  farm  has  been  purchaflod  and  is  occupied  for  mining  purposes, 
any  necessary  or  proper  use  of  the  property  in  mining  operations  is 
not  waste.     Capner  y.  Flemington  Mining  Co,  467 

Vide  INJI7NOTXOV,  tl. 
WATER  COURSE. 

1.  Every  proprietor  of  lands  on  the  banks  of  a  river,  has  naturally  an 
equal  right  to  the  use  of  the  water  which  flows  in  the  stream  adja. 
cent  to  his  lands,  as  it  was  wont  to  run,  without  diminution  or  alter- 
ation.   Skreve  w.  Voorkee$t  35 

3.  He  has  no  right  to  use  the  water  to  the  prejudice  of  other  proprietors 
above  or  below  him.  Ho  may  use  it  while  it  runs  over  his  land,  but 
cannot  unreasonably  detain  it,  or  give  it  another  direction.  ib. 

3.  An  exclusive  enjoyment  of  water  or  of  light,  or  of  any  other  ease- 
ment,  in  any  particular  way,  for  twenty  years,  without  interruption, 
becomes  an  adverse  enjoyment  sufficient  to  raise  a  presumption  of 
title  as  against  a  right  in  any  other  person,  which  might  have  been, 
bat  was  not  asserted.  ilu 

4.  A  trivial  or  unimportant  interference,  such  an  one  as  does  not  sensi- 
bly  and  plainly  interrupt  the  complainant's  enjoyment,  will  not  call 
for  or  warrant  the  restraining  power  of  a  court  of  equity.  ib. 

5.  As  against  a  riparian  owner  seeking  to  erect  an  improvement  on  his 
own  land,  the  complainant  ought  to  show  that  his  superior  rights 
have  been  or  will  be,  not  probably,  but  really  and  sensibly  affeoted.  ib. 

6.  If  the  complainant  is  secured  in  the  enjoyment  of  the  use  of  the 
stream  as  be  has  heretofore  had  it,  without  any  sensible  and  material 
alteration  so  as  to  occasion  an  actual  injury,  it  is  all  he  can  re. 
quire.  ib. 

Vide  iMJUNcnoif,  21. 

WILL. 

/.    jExeetffton,  Revocation,  and  Probate  of. 
II.     Conetruetion  of. 

I.    Execution,  Revocation,  and  Probate  of. 

1.  In  ordinary  cases,  where  a  tesUtor  is  in  health  and  of  ability,  it  is 
not  necessary  to  show  that  the  will  was  read  over  to  him,  or  that  he 
knew  the  contents  of  it.  The  legal  presumption  in  such  eases  is  al. 
ways  in  favor  of  the  will ;  and  he  who  seeks  to  impeach  it  must  show 
conclusively  that  the  testator  was  imposed  on,  or  that  there  was  som« 
mistake  whereby  he  was  deceived.     Day  v.  Day,  549 

5h  But  whore  it  nppears  affirmatively  that  the  testator  did  not  read  the 
will  himself,  and  that  it  was  not  read  to  him,  it  must  then  be  shown 
to  the  satisfaction  of  the  court  that  he  was  in  some  other  way  made 
acquainted  .with  the  contents  of  the  instniment  and  approved  tbeia.  ib. 
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3.  So  ifUie  teitator  be  incapable  of readin|rthe  will,  whether  the  i 
paeity  ariae  from  blindnesa,  aickDen,  or  any  other  cause,  the  rale  it 
the  aame,  and  the  harden  of  proof  is  thrown  t>n  the  person  offering 
the  will.  ih. 

4.  If  it  be  established  either  by  direct  evidence,  or  by  circumstances  so 
conclasive  as  to  admit  of  no  reasonable  doubt,  that  the  will  in  qaes. 
tion  was  truly  copied  from  a  previous  will,  with  the  contents  of 
which  the  testator  was  acquainted,  the  instrument  will  be  admitted  to 
probate  although  it  was  neither  read  by  bim  nor  in  his  hearing^.      H. 

5.  Or  if  it  can  be  shown  that  the  will  in  question  is  substantially  in  ac- 
cordance with  the  instructions  of  the  testator,  it  may  be  considered 
as  sufficient  evidence  that  he  was  acquainted  with  its  contents.      t^. 

6.  If  a  prior  will  be  revoked  by  a  subsequent  one,  and  both  be  impro- 
perly  destroyed,  the  contents  of  the  first  instrument  cannot  be  eatab- 
lished  as  the  testator's  will,  although  the  contents  of  the  second  will 
cannot  be  ascertained.  t^. 

7.  The  act,  entitled,  "An  act  relative  to  the  probate  of  wills,"  passed 
March  6th,  1828,  (HarrUon,  195,)  has  no  reference  to  a  will  exe- 
cuted  in  this  state,  by  one  who  at  the  execution  of  the  will,  and  at 
the  time  of  his  death,  lived  in  this  state.  The  act  has  reference  to 
foreign  wills  only.     Wallace  v.  Wallace,  616 

8.  To  constitute  a  valid  will  of  real  estate  under  the  statute  of  New- 
Jersey,  the  testator  must  sign  the  will  in  the  presence  of  the  subscri- 
bing witnesses.  A  mere  acknowledgment  of  his  signature  is  in- 
sufficient.    Combs  v.  Jotfy,  635 

9.  To  support  an  instrument  as  a  will  of  personal  estate,  it  must  be 
shown  that  it  was  intended  and  understood  to  be  a  will,  and  executed 
as  a  will.  ib. 

Vide  EvinsNCt,  8 — 12.      TisTAMEiiTAaT  CAPicrrr. 

//.    Con$truction  qf, 

10.  A  testator  by  his  will  gave  to  his  son  Enoch  one  thousand  dollars, 
to  be  paid  at  the  death  of  the  testator ;  to  his  daughter  EUiza  one 
thousand  dollars,  to  be  paid  at  the  age  of  twenty-one ;  and  to  his 
daughter  Catharine  fifteen  hundred  dollars,  also  to  be  paid  at  the  age 
of  twenty-one  ;  and  added,  **  if  any  of  my  before  named  children 
should  decease  before  he  or  she  shall  attain  the  age  of  twenty.one 
years,  without  lawfhl  issue  him  or  her  surviving,  then  his  or  her 
said  legacy  shall  lapse  and  form  a  part  of  the  residue  of  my  estate, 
to  be  distributed  among  my  surviving  children  as  herein  after  men. 
tioned.**  He  then  gave  to  his  daughter  Euphemia  seven  hundred 
dollars,  in  addition  to  three  hundred  dollars  he  had  previously  given 
her.  The  will  then  contains  the  following  clauses :  '*As  to  all  the 
rest  and  residue  of  my  estate,  I  give  and  bequeath  the  same  unto  mj 
said  son  Enoch,  and  my  said  daughters  Eliza  and  Catharine,  in  equal 


iicDEx.  679 

rfiares  to  be  dirided  among  them ;  but  in  case  my  aaid  d'aQghton,  or 
either  of  them,  (who  are  now  minors,)  shall  decease  before  they  at- 
tain the  age  of  twenty.ono  years,  without  lawful  issue  them  snrvi- 
▼ing,  the  part  of  her  or  them  so  deceased  shall  lapse  into  the  gene- 
ral fund  of  my  estate,  to  be  divided  as  aforesaid  among  the  survivors 
of  them.  And  my  further  will  is,  that  although  I  have  heretofore 
given  and  advanced  to  my  oldest  son  Greorge,  the  sum  of  twenty.five 
hundred  dollars,  which  I  suppose  is  at  least  as  much  if  not  more 
than  will  come  to  my  other  children  under  this  my  will,  yet,  never- 
theless, if  it  shall  80  happen  by  the  lapse  of  any  legacies  or  legacy 
heroin  before  mentioned  or  intended  to  be  given  as  aforesaid,  or  from 
other  causes  so  augmenting  the  residue  of  my  estate  that  there  shall 
be  a  surplus  after  distributing  to  my  other  children  in  manner  aforo* 
said,  BO  much  as  shall  make  their  respective  shares,  taken  with  their 
aforesaid  legacies,  respectively,  amount  to  the  sum  of  twenty-five 
hundred  dollars,  then  my  son  Greorge  shall  come  in  for  a  share  with 
my  other  children.*'  After  the  death  of  the  testator,  Catharine,  one 
of  his  daughters,  died  under  the  age  of  twenty  one,  and  without 
lawful  issue  her  surviving.    Held, 

(1.)  That  Euphemia  is  not  entitled  to  an  equal  share  of  the  residue 
with  Enoch,  Eliza  and  Catharine. 

(2.)  That  she  is  not  entitled  to  an  equal  share  with  Enoch  and  Eliza, 
of  the  legacy  of  Catharine,  which  by  her  death  fell  into  the  residue. 

(3.)  That  she  is  not  entitled  to  an  equal  share  with  Enoch  and  Eliza, 
of  Catharine's  share  of  the  residue,  which  by  her  decease  fell  into 
the  esUte.    Hillyer  v.  Dunn*$  ExW,  390 

11.  A  testator  by  his  will  gave  and  bequeathed  to  his  wife  his  real  es- 
tatc,  and  so  much  of  his  personal  as  she  might  choose  to  take,  to  be 
held  and  enjoyed  by  her  during  her  natural  life.  He  then  ordered, 
that  after  the  death  of  his  wife,  his  personal  and  real  property  should 
be  sold  and  divided,  two  thirds  to  his  own  relations,  and  one  third  to 
his  wife's  relations;  "that  is  to  say,  the  two  thirds  shall  be  divided, 
share  and  share  alike,  between  the  heirs  of  J.  S.,  W.  S.  and  his  heirs, 
and  P.  8.  and  his  heirs ;  and  the  one  third  shall  be  divided  between 
A.  M.  and  his  heirs,  and  M.  the  wife  of  J.  M.  and  her  heirs."  The 
division  was  ordered  to  be  made  by  his  executors  within  a  reasonable 
time  after  his  wife's  death,  not  to  exceed  three  years.    Htld^ 

(1.)  That  the  legacies  over  after  the  death  of  the  testator's  wife,  vested 

on  the  death  of  the  testator. 
(2.)  That  the  heirs  of  J.  S.  (who  was  dead)  should  represent  their  fa* 

ther  and  take  one  share  among  them,  and  that  W.  S.  and  P.  8.  should 

each  take  one  share  absolutelj*,  and  not  equally  with  his  children. 

WintermuU^$  ExWs  v.  Snyder's  Ex'rt,  4S9 

12.  A  legacy  to  A.  and  his  heirs,  is  an  absolute  bequest  to  A.         ih, 

13.  Where  a  testator  bequeathed  to  trustees  a  legacy  for  the  benefit  of 
an  unmarried  daughter,  with  direciiona,  that  if  she  should  be  dceiroui 
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to  have  the  money  laid  oat  io  the  purchase  of  real  estate  for  her  use 
and  convenience,  whether  married  or  otherwise,  the  triis'tees  &h<jul(l 
take  the  title  for  any  propcrt}'  so  purchased,  in  the  naino  of  sucb 
duu};htcr  only.  Ueid,  that  the  trustees  were  botuid  to  lay  out  tnc 
money  in  the  purchaKC  of  real  estate,  and  to  take  thu  titlu  in  the 
nanitt  ot  liic  daughter,  whenever  «he  bhouhl  dcsiic*  it,  alilio.^^.,  ..*.>• 
huMbunU  ^siie  ii;ivinfr  married)  would  tlierchy  ac(|iiirc  an  iiitiTi-^i  n 
the  lauds  which  might  bo  charged  with  his  dcbtt;.     Vrrfwn  v.  Mjr</i"ii 

14.  The  intention  of  the  testator  is  to  be  taken  trom  the  will  itself, 
and  not  from  conversations  which  took  place  at  the  time  it  wan  pre 
pared.  •/ . 

Vide  (iiARniAN  and  Ward,  1.       Leuacy.      Trust  and  Trustee,  *\ 

Wll'iNESS.      Vide  Evidence,  5.  8,  U. 


